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I.L.R., 20 MADRAS. 

20 M. 1 = 1 Weir 140 = 1 Weir 797. 

APPELLATE CKIMINAL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

Queen-Empress v. Subramanian and others. 

[11th September, 1896J 

Penal Code, Section IS8—Local Boards Act—Act V of 1884 (Madras), Sections 98, lOO—1 Weir 140 = 
Disobedience to notice. j Weir 797. 

The President of a Local Board, acting under Act V of 1884, issued a notice 
calling upon a person to remove certain encroachments on a public road within 

ten days: 

Held, that such a notice was not an order within the meaning of Section 168, 

Indian Penal Code, and a person neglecting to obey it could not be convicted 
under that section. 

£F., 1 Bom. L.R. 166; R., 12 Cr. L.J. 63 = 9Ind. Cas. 329=(19ll) 1 M.W.N. 78.] 

Oases referred for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by J. Hewetson, Acting District Magis¬ 
trate of Malabar. 

The facts of this case appear sufiSciently from the letter of reference, 
which was as follows :— 

“ The accused in each of the cases has been sentenced to a fine of 
“ Rs. 10, or in default to one week’s simple imprisonment for disobedience 
“ to an order of the Taulk Board President of Malapuram to remove 

“ encroachments on the public road, an otfence punishable under Section 

“ 188, Indian Penal Code. 

“ I am of opinion that failure to remove an obstruction in obedience 
“ to a notice under the Local Boards Act is not punishable [2] under 
" Section 188, Indian Penal Code. The procedure to be observed is 
“ prescribed by Section 100 of the Local Boards Act, which says that the 
*' president is to have the obstruction removed and recover the costs from 

" the defaulter. 

• Criminal Revision Cases Nos. 288 to 290 of 1896. 
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4896 *' In cnmiaal revision case No. 568 of 1835 (l) ifc was laid down 

SEP. U. " that a lawful order for the removal of aa obstruction from a publio 
— ■ " way can only be issued in the mode and by the officer named in 

Appel- “Chapter X of the Code of Criminal Procedure. The president of a 
LATE ** taluk board is not one of the officers named in Section 133, Criminal 

Criminal '* Procedure Code. 

_ ■ “ I have the honour, therefore, to request that the convictions m 

20 M. “ these cases may be set aside and the fines ordered to be refunded. 

1 Weir 140=3 The material portions of Sections 98 and 100 of the Local Boards 

1 Weir 797. Act necessary for the purposes of this report are as follows :— 

“Section 98. (1) No wall, fence or other obstruction or encroachment 
“shall be erected on any publio street without the written permission of 
“ the president of the taluk board or some person duly authorized by him 
“ in that behalf; nor shall any building be erected without such permission 
“ over any sewer or drain or any part of a sewer or drain, or upon any 
“ ground which has been covered, raised or levelled wholly or in part by 
“ street-sweepings or other rubbish. 

“ (2) If any person erects such obstruction or building without such 
“ permission, or, where such permission shall have been granted in a 
“ manner contrary to or inconsistent with the terms of such permission, 
“ the president of the taluk board, or other person duly authorized as 
“ aforesaid, may by notice in writing require the person who shall have 
“ erected the obstruction or building to remove the same within a time to 
“ be specified in such notice. 

“ Section 100. (1) If any person to whom a notice shall have been 

“ given under the provisions of this Act requiring him to execute any 
“ work omits to comply with such notice, the president of the taluk hoard, 
“ or any person authorized by him in that behalf, may oauss such work to 
“ be executed. 

“ (2) The expenses incurred in the execution of such work shall 
“be paid by the person to whom the notice shall have been [3] given, 
“ and shall he recoverable in the manner hereinbefore provided for the 
“ recovery of the arrears of the tax on houses.” 

The Acting Public Prosecutor (Mr. N. Subramaniam), for the Crown. 

The accused persons were not represented. 

ORDER. 

Reading Sections 98 and 100 of the Local Boards Act (V of 1884) 
together, it is clear that the notice prescribed by the former section is a 
mere preliminary to the action to be taken by the president himself and 
not by the party under the latter section. The notice in question is. there¬ 
fore, merely a notice and not an order of the kind contemplated in Section 
188 of the Penal Code. 

We accordingly agree with the District Magistrate that the convic¬ 
tions were wrong and set them aside and direct that the fines, if paid, 
be refunded. 


(1) Weir, 3rd Ed. 77. 
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VII] ALL.\PICHAI RAVUrH\R V. MOHIDIN BIRI <»20 Mad 4 

20 U. 3 »a Weir 638. 

APPELLATE CRIMINAL. 

Before Mr. Justice Siibramnia -Iz/ydr atui Mr. Justice Dioies. 

Allapichai Ravutfiar y. Mohidin Bmi.* C 

[17th and 21st September. 1896.J 

Criminal Procedure Code, Section -Sentence of i,nprison>nent on 

default. 

r,,. • .«««► hv SictioQ 485. Criminal Procsdare Code, m default 

The to one month. The maximum 

o( payment o for each month's arccar. and if 

<o.» P^ion o, . ,a.her 

term of a month's imprisonment may be imposed for =,uch arrear. 

19.3 

Case referred by R. D. Broadfoot, 

poly, for the orders of the High Court, uoder bsotnn 433 of th, C.da of 
Grimioal Procedure. 

The c&<se was st&ted as follows . ^ 

Mohidin Bibi, on behalf of her minor daughters, pu. in P^ ° 

to the Head Assistant Magistrate against her husband [4] AUapicliai 
4avuthar of Rs. 83-14-5, being the accumulated arrears 

■“ of mfl.infcpoanc 0 for 55 months and 23 days. r> j 

After full enquiry the Head Assistant Magistrate was 0 °^^^ 

that the said Allapichai is unable to pay the said ^ ^ 

“him either to pay Rs. 83-14-5. or to undergo simple imprisonment 

I°lm of™ ptni'on that the said order of imprisonment for six months 

“ is probably illegal (vide Queen-Empress v. 

V Mohidin Kutti (2) the period of imprisonment for default ^ payme 

^‘of accumulated arrears was four and-a-half po'in^ 

“ did not comment on this ; still the case was not argued ^ 

"and I doubt if their Lordships meant to approve of moie than one 

" “°“‘Ly way, I submit that, iu my opinion, 

“ is excessive. The man has now served 

“ Under these circumstances I have the honour to lequest tUe 

“ Honourable Judges of the High b"eu ou 

"Head Assistant Magistrate: the prisoner has this day been releasel on 

" bail.” 

The parties were not represented. 

ORDER. 

mu i.* ,ya y*a whether the maximum sentence which may 

The question before „nlr Section 488 of the Code of Criminal 

Pr3nre is°oa?moath?or whether a longer term may be imposed at the 
rate of one month’s imprisonment for f 

unsatisfied. Iq High Court Proceedings, dated 19th Aoril 1871 {3), this 
Court remarked that only one month’s imprisonment could be awarded, 

• Criminal Revision Case No. 170 of 1896. 

(2) 8 M. 70. (3) 6 M.H.O.R, App. 23. 
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(1) 9 A. 240. 
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1896 but this observation was made with reference to the terms of Section 31& 
Sep. 21. of the Criminal Procedure Code then in force (Act XXV of 1861) which 

- runs as follows" The Magistrate may, for every breach of the order by 

Appel- “ warrant, direct the amount due to be levied in the manner provided for 
LATE * levying fines ; or may order suoh person to be imprisoned with or with- 

Criminal " out hard labour for any term not exceeding one month.” 

_ ’ The words of Section 488 of the present Code are very different. 

20M.3« They are the Magistrate may. for every breach of the order, issue a 
2 Weir 638. “ warrant for levying the amount due in manner herein [5] before provided 

'* for levying fines, and may sentence such person for the whole or any part 
“ of each month’s allowance remaining unpaid after the execution of the 
“ warrant, to imprisonment for a term which may extend to one month.” 
The change is significant, and the words “for the whole or any part of 
“ each month’s allowance ’’ are unmeaning, if, in any case, the maximum 
sentence can only be one month’s imprisonment. In the interpretation 
put upon the section by the Allahabad High Court [Queen-Empress v. 
Narain (1) ) we are therefore unable to agree. The difficulty suggested by 
Edge, C.J., in determining to which month out of several a sum levied 
should be appropriated does not seem to be important. The procedure 
contemplated by the Code appears to be to deduct the sum levied from the 
sum due, and then to ascertain how many months’ arrears the balance 
represents. The maximum imprisonment that can be imposed will then 
be one month for each month's arrears, and if there is a balance represent¬ 
ing the arrears for a portion of a month a further term of a month’s 
imprisonment may be imposed for such arrear. Our view is in accordance 
with the construction incidentally put upon the section by this Court in 
the Diyacha v. Mohidin Kuiti (2). 

In the peculiar circumstances of this case we should not have been 
prepared to say the sentence was altogether excessive, but as the Sessions- 
Judge has already released the prisoner on bail before the expiration of bis- 
sentence, we think it inexpedient that he should be again committed to- 
jail. His bail may, therefore, now be discharged. 


20 H. 6. 

[6] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

SRINIVASARAGAVA AVYANGAR AND ANOTHER (Plaintiffs),. 

Appellants v. Muttusami Padayachi and another 
(Defendants), Bespondents.^ [7th October, 1896.] 

Limitaium —Adverse -possessionsRent Recovery Act (Madras)-~Act VIII of 1865— 
Owussion by inavidar to obtain registration of title under Regulation XXVI of 1802' 
^Effect of. 

An inamdar had not obtained registration of his title under the registered- 
landlord and could not therefore sue to enforce acceptance of pattas and had not 
collected rent from the tenants for more than twelve years: 

Held, that the tenants had not by reason of these facts acquired rights against- 
the inamdar by adverse possession. 


* Second Appeal No. 807 of 1895* 

(1) 9 A. 240. 


(2) 8 M. 70. 
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SRINIVASARAGAVA U. MUTTOSAMI 


20 Mad. 7 


Second appeal agaioet the deorae of E. J. Sewell, 

Judge of Taujore, ia appeal suit No. 333 of 1894, reversing the decision o 
R. B. Olegg, Aoting Sub-Collector of Tanjore, m summary suit No. 13.. of 

^^^\he facts of this case set forth in the judgment of the Sub-Collector 
were_as Wlows . enforce acceptanceo^ patU 

for fasli 1302. The patba was tendered to the defendants o ^ 

“ kne 1893. but they refused it. Thera is no question of the tender of 

" i„ this suit are ;-(i) whether the defendants are tenants 

" of the plaintiffs and are bound to accept a patta ; (n) wnet ler t e erms 

" •• Onth: rsUstk'rhe^pIItntiffs allege that thev aie i"-- 

:: rS:r “:r 

•• as tnamdars of this ' Settu ’ from the former inamdav Saokaia ^Peshwan 

fa^dl^'p^khUrfromV^A^ to°be entered in then- 

** names on February 1884. ^ ^ fhpiv have never 

“ Tne defendants’ contention on this issue is v . 

•• years, and that, therefore, the plaintiffs claim J f the 

The defendants rely on a ludgment in .\. S_. No. 4U oi^io.^ 

District Court, Tanjore. This was an appeal a t 

-Head Assistant Collector in ^ 3 °’fh, pre-ent plaintiffs 

Sf^^kara Bow Peshwai w^^ District -Judge then held that as the 

second and third, respecDiveiy. j. inamdars m the 

present plaintiffs had not than 'f ^kr paUa though he 

‘•Collector’s register, they were not Peshwai. Tne 

“ ordered defendants to accept patta from Sahara no ^^^tion is 

‘‘ defect of revenue registry has now^ een o . ^ rights over 

- whether the defendants have acquired a ^X^velrs^ 

“ the land by adverse possession for moie bound to accept the 

The Sub-Collector held the doCandants weie bouna 

patta tendered subject to a modification rm (jigmig^ei the suit with 
The District Judge reversed this decree and dismis. ei 

costs with the following remarks : Uollords of the 

“The right of the p amtiffs ^3 t^e matter was decided 

“ defendants was explioicly defied . and tenant had ever exist- 

“ against plaintiffs. If the relation to. The defendants 

“ ed between them, the tenancy bar stated in the decision 

“have held Possession ever since albhough^^^^^^^^^ 

;; to the claim of the The^resent suit was not brought until 

“ 1893. I am of opinion that the plaintiffs suit, 
and that the defendants are not their tena . 

The plaintiffs preferred this second appeal. 

Mr. Krishnarit for appellants. 

HO - ».»~i, ,,.. 

Ho .» ...... to o«P«», “• »■*"■ “ 

support the decree of the District Judge. 
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The decree in appeal suit No. 419 of 1880 (Exhibit I) did not decide' 
that the then defendants were in adverse possession of [8] the lands 
as against the then landlord. It merely decided that the present plaintiffs 
(then second and third plaintiffs) had not then obtained registration of 
their title under the registered landlord, and that they could not maintain 
a suit to enforce acceptance of patta until such registration had been made. 
The registration was made in 1884 and by that registration the plaintiffs 
for the first time obtained a complete title on which to enforce acceptance 
of pattas. There is no evidence that the possession by the tenants was 
at any time hostile to the plaintiffs or their vendor. The mere omission 
to collect rent does not make the tenancy hostile. 

We must reverse the decree of the District Judge and restore that 
of tbe Sub-Collector. The plaintiffs must have their coats throughout. 


20 H. 8. 

APPELLATE CRIMINAL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

Queen-Empress v . Abdul Kadar Sheriff Saheb.* 

[14th September, 1896.] 

Criminal Procedure Code, Sections 195. i^Z^Abetment of an offence, Section 109, Penal 
Code^Sanction to prosecute unnecessary. 

Though sanction to prosecute is necessary in ca9es falling under the sections of 
tbe Penal Code set forth in Section 195. Criminal Procedure Code, no suoh 
sanction is required previous to the proseoution of a person charged with tho- 
ahetment of such oSencea. 

[R.,92 A. 74 I76! = 6 A.L.J, 983=lOCr. L. J. 497 = 4 Ind. Caa. 105; 32M. 3 = 9Cr. 
L. J. 130 = 1 Ind. Cas. 36 = 6 M.L.T. 16.] 

Case stated for the opinion of the High Court by W. E. Clarke,. 

Acting Chief Presidency Magistrate, in calendar case No. 18351. 

The case was stated as follows ;— 

One Beejan Bi accused one Hyath Biof criminal breach of trust in 
calendar case No. 3732 of 1896 on the file of this Court. Accused was 
discharged under Section 253. Criminal Procedure Code. Hyath Bi 
subsequently in calendar case No. 5988 of 1896 applied for sanction to 
prosecute Beejan Bi and one Abdul Kadar Sheriff who was alleged to 
have abetted Beejan Bi to [9] bring a false charge against Hyath Bi. 
This Court, after inquiry, sanctioned the prosecution of Beejan Bi for 
bringing a false charge, but, thinking that a sanction was unnecessary to 
support an action for abetment of an offence under Section 211, Penal 
Code, declined to grant sanction to prosecute the alleged abetter. Subse- 

^^quently Beejan Bi complained of Abdul Kadar Sheriff having abetted an 
offence under Section 211, Penal Code, and this Court issued a sum- 
moDs against the said Abdul Kadar Sheriff. It is now argued no pro- 
ceedings will lie against Abdul Kadar Sheriff for abetment of an offence 
under Section 211, Indian Penal Code, without sanction. I have now the 
honour to solicit an opinion as to whether abetment being a substantive 
offence punishable under sections of the Penal Code other than those 

in Section 195 Clause (6) of the Criminal Procedure Code, sanc¬ 
tion is necessary before a Court can take cognizance of such an offence as- 

* Cciminal Referred Case No. 1 of 1896. 
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■yii.] abbubaker sahib V. MOHiDiN SAHEB 20 Mad. 10 

•• abetment of an offence under Section 211, Indian Code^ I make 1896 

’■ this reference as I am asked to do so, and the point seems one of hEP_u. 
importance regarding which a dehnite raling would be of advantage to 

***Vhe'^Crown Prosecutor (Mr. R. F. Grant) for the Crown. Cemwal 

Srinivasaragava Chariar, for complainant. UEIM^au 

Mr. Ramasami Raju, for the accused. 20 M. 8. 

OPINION. 

?” o" u.?;» “ ’s».r m 5 S o«i. 0 . 

?s ss K c-TrS-Ti. s.« - 
r'z:; zw zrSLZZZZJS.-.. 

abetment are not likely to come before the Court a at whose 

The costs of this reference must be paid by the accusea ai. 

instaoce it was made. 

20 H. 10. 

[10] APPELLATE CIVIL. 

Before Mr. Justice Shephar d and Mr. Justice Subramama Ayyar. 

Abepbakee Sahib (Auction-Purchaser) Appellant v . 

MoHiDiN SaHEB (Judgment-debtor) Respondent. 

[17th October, 1896.] 

""‘TSmrldebtor cannot have a Ccuot a° paH, f^th/foaud^nd 

jSa\^\:Scam^'To^t1n7gm^ subsequent to the con- 

fitmation of the sale. fUa decree the certificate 

eeqntrbf Be“ tl‘ 22 rcivu Pooc'^rre c”de. is a mete ittegn.atit, wbieh 
would DOt vitiate the sale* 

COUS., 6C.L.J. Ill (118).] 

J a ft 99 the Code of Civil Procedure, praying 

.b. H?.rrztrz.|Z j. 

M.«« «i C.1»* I. .i.n 

ons petition No. 2298 of 1894. rlflhtor to set aside a sale of 

This was an application by the the file of 

immoveable property in execution of de Court of the Principal 

theCannanoreMunsifs Court on 6th 

District Munsif of Calicut for execution. The sale was 
June 1891 and was confirmed on 6th ^h^t no 

The grounds alleged A;,: er ■ secondly, that the decree- 

a'.r'.TS”‘’ -'fs* 

• Civil Revision Petition No. 474 of 1896. 
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representation ; and, thirdly, that the transfer of execution to this Court 
was not accompanied by the certificate required by Section 224 of the Code 
of Civil Procedure. 

Tbe District Munsif found that notice was not served on the judg¬ 
ment-debtor, secondly, that the service of notice upon the [111 defend¬ 
ant was prevented by the fraudulent representation of the decree-holder, 
and, thirdly, that tbe absence of the certificate required by Section 224 
would not vitiate tbe sale and he set aside the sale as prayed. On appeal 
the District Judge confirmed the order of the District Mansif and his 
order was as follows:— 

" 1 am unable to agree with tbe Munsif that a notice to the judgment- 
" debtor was required in this case, for I consider that the order passed 
under Section 312, Code of Civil Procedure, confirming the sale was 
distinctly an order passed against the person against whom execution 
was applied for. Indeed such an order is expressly referred to in the 
last clause of the section itself as an order made against a party. 

" But I can uphold the order of the Munsif on another ground, one 
‘ that he would not allow, namely, tbe third objection taken by the 
‘ judgment-debtors that the decree was not executable by the Munsif in 
“ the absence of the certificate required by Section 224, Code of Civil 
Procedure. It must be taken that no such certificate ever existed 
“ because (i) it is not found in the record, and (ii) if it had existed, the 
‘ Court would never have issued execution for the whole amount of the 
decree when a substantial portion of it over Rs. 1,000, about one-third 
of the amount, had already been realized. Until the certificate and 
‘I copies required by Section 224, Code of Civil Procedure, are ‘filed’ {vide 
Sections 225 and 226) there is no material for the Court to act upon, in 
other words, it has no jurisdiction to execute. The execution proceed- 
*' ings in this case were, therefore, null and void ab initio, and on this 
‘‘ ground I confirm the Munsif’s order setting aside the sale and dismiss 
“ tbe appeal with costs. ” 

The auction-purchaser appealed. 

Narayana Ban, for appellant. 

Sankaran Nayar, for respondent. 

ORDER. 

The petitioner, who was appellant in the District Court, seeks to 
have the order of the District Court set aside on the ground that the 
Judge exercised a jurisdiction which he did not possess. That order con¬ 
firmed the order of the District Munsif, which proceeded on the ground of 
fraud practised upon the judgment-debtor. 

It appears that the sale had bean confirmsd before the application to 
set it aside was made. That being so we are of opinion that the ground 
assigned by tbe Judge for confirming the District [12] Munsif’s order is 
not a valid one, because the omission to send the certificate required by 
Section 224 could not affect the jurisdiction of the Court to sell. It 
would be a mere irregularity not entitling any party to have the sale sat 
aside after confirmation. The only ground, as it appears to us, on which 
the order of the District Munsif could be supported would be that the sale 
had been brought about by fraud to which the purchaser was a party. 
Fraud as betweeu the decree-holder and the judgment-debtor only could 
not affect the purchaser. 
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The District Munsif does not hnd distinctly that the purchaser was 
party to the fraud, and ha also omits to say whether the fraud was dis¬ 
covered after the confirmation of the sale. . .. u 

We are of opinion that, unless there was evidence that the purchaser 

was party to the fraud, and that the judgment-dehtor discovered ,t subse- 
quentlv to the confirmation of the sale, the District Munsif 
Ld no jurisdiction to set it aside. In the absence o 
case would be a nroper one for interierence under Section 6..-.. We must 
ask the Principal District Munsii of Calicut to return a ^ 

above question within one month from the date ot the 
Seven days will be allowed for tiling objections after the finding has bee 

posted up in this Court. 

20 M. 12 = 1 Weir 820. 

APPELLATE CRIMINAL. 

Before Mr. Justice Subramania .iijyar and Mr. Justice Davies. 
Queen-Empress u. Paul and others." '30th September, 1896.] 

Jndioa Christian Mamage Act-ict XV of 1872, Sectionea -Solemnize. 

la Indian Christian Marriage Act, Section 68 the 2re\”y I’auZr.'sTd 
lent to the ^ Jho takes part in perlormiog 

person not being one Of the persons K material to constitute the 

rrrirgrs Silbl-Vo-betriora ?^^t1ection ; and a charge o, abetment 

is sustainable against the persons being married. 

rial Appeal under Section 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed by E. J. Sewell, Sessions u <,e 

^ The 1rc?s of thiflTasrw^m^^^^^^^^^ the judgment of the Sessions 

Judge ig Native Christian, ^he second de^end- 

•' ant Bakkaiyan is a Hindu by religion^ The f'^<1 

" Lthis sern1s^?rLd?a^s 

;• Chrit' 

** a Marriage Regiatrar, they not being autionze defendant, the 

tian Marriage Act to solemnme ‘“ toting the offence. 

“ man married, is charged nnder the even present at 

The first defendant's defence is that he was not eve^n^p^ 

hut only acted as 

;; '””f Tb. 

-SSdTSSSlS.... 

• Otiminal Appeal No. 265 of 1896. 

9 

M VII—a 


1896 

OOT. 17. 






Appel¬ 

late 

Civil. 


20 M. 10 


20 Mad. 14 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1896 " in the village of Bassoor were contemplating marriage according to 

SEP. 30. “ non-Christian rites, and without observing the provisions of the Indian 

- “ Christian Marriage Act went to Bassoor on 1st September and remons- 

Appel- “ trated with the elders of the church—of whom first defendant is one 
LATE “ —and pointed out to them that if they carried out their intention they 
Criminal. * would expose themselves to legal penalties. Dr. Scudder and other 

- “ witnesses called, state that the third defendant Simeon alias Vilvana- 

20 M. 12=» “ attended the church, listened to the proceedings and said nothing 
1 Weir 820. “ whatever in reply to these remonstrances. 

'■ The native pastor of the church, the catechist in immediate charge, 

*' and other attendants at the services and members of the [14] church 
“ depose that Simeon had up to 1st September been attending the weekly 
“ worship and had taken part in the Lord's Supper and that he continued 
“ to do so after 1st September up to 15th September. The registers of 
“ the church and of attendance at the services are produced and corroborate 
“ these statements.” 

The Sessions Judge found that the defendant continued up to the 
date of hie marriage to profess the Christian religion, but, acquitted him 
on the charge of abetment, and also acquitted defendants Nos. 1 and 2. 
He gave judgment as follows as regards the construction of the Act:— 

“ It appears to me that the word solemnization as used in the Act is 
*' different to the mere conducting of the marriage and that it involves the 
“ performance by some person possessing or claiming authority to do so 
of religious rites appropriate to the occasion. There are two cases in 
which a marriage without religious rites is permissible, viz., in the case 
** of a marriage in the presence of a Marriage Registrar and in the case of 
“ marriage between Native Christians certified by a person licensed under 
the Act to certify marriages of Native Christians ; the second case is 
hardly an exception since by Section 60, Clause (3), a solemn appeal to 
the Deity is made a necessary part of the ceremonial. But the marriage 
in this case is not spoken of as being solemnized by the person licensed 
to give a certificate, but as solemnized by the parties in bis presence (see 
" Sections 61 and 62). 

“ So also in the case of marriages before a Marriage Registrar, the 
parties to the marriage are left free to solemnize the marriage between 
*' them ‘according to such form and ceremony as they think fit to adopt' 
“ (Section 51) and such a marriage is spoken of in Section 51 as solemnized 
“ ‘ in the presence of some Marriage Registrar’ and in Section 53. as 
" solemnized before a Marriage Registrar. In all other oases, the Minister 
of Religion is spoken of as solemnizing the marriage. 

^ It is^ true that in Section 5 and in the beading to Part V the phrase 

is used ‘ marriages solemnized by or in the presence of a ‘ Marriage 
“ Registrar.’ 

“ But it is doubtful whether this means that there are two different 
” kinds of marriage, one solomQi::ed by the Marriage Registrar and the 
other solemnized in his presence. There is in Part V only ono procedure 
“laid down and that is, in Part V itself [18] spoken of as solemnized by 
the parties in the presence of the Registrar. 

I think, therefore, that it is most consistent with the whole tenor 
of the Act to confine the description of a person solemnizing the marriage 
^ to some person having or claiming authority recognised by the parties 
to conduct the religious or ceremonial rites prescribed by his ecolesiasti- 
“ cal authority (Section 5, Clauses 1 and 2) or chosen by himself (Part III,. 
“ Section 25). 
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20 U. 12 = 
1 Weir 820. 
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“ In the cases where there is no such person, the marriaRe is 1896 
solemnized between the parties but not solemnized by any one. 8 e^ 

“ If there be an exception to this, it is the case of a Marriage 
and it exists because he is authorized to require a solemn declaration APPEL 

“ from the parties (Section 51). • j 

“ If in the case now under consideration the recognised priest of CRIMINAL. 

“Pariahs a Valluvan, had conducted the ceremonial usual m such cases. — 

“ he would, no doubt, come under the description of a person solemnizing 

“or professing to solemnize a marriage given in Section b«. 

“Bucinthe absence of any such person. I do nob think that any 
“ person taking a part, even a leading part, in the ceremomes adopted, bub 
“Either claiming nor having any authority recognised by the parties, to 

■ do so can be said to have solemnized the marriage. 

“ in such a case. I hold the marriage bo have been in tne ^“^uago 
“ adopted in the Act. solemnized between the parties, hue not solemnized 

by any oim^ reported case, the person held liable was a ‘ Hindu 

defendants did not amount to a solemnization of the marriage by the 

“ an f.hftfc thev are not liable under Section 68. 

‘‘ It is therefore needless to go at length into the 
“ they were present or not. I think that there is room for reasonable 

“ doubt whether first defendant was present. \ Prewn 

The Acting Public Prosecutor (Mr. N, Siibramamam), for the C o 

Sundara Ayyar, for the accused. 

JUDGMENT. 

[16] We cannot accept the Judge’s Jr^e® ^^“ias 

“solemnize” as used in the Act applies to only 

as are performed by some ?°Y®utUoritv '^'The* Jud-a’s view is 

perform them by virtue of ecclesiastical ■ u the word 

quite inconsistent with the provisions of ‘‘’®Act w^ch use the word 

“solemnization” with reference to marriages before the Marriage 
who is an official possessing no ecclesiastical charac ^ 

no ceremonies are necessary. A marriag such a marriage 

marriage and yet the word in question is applied to such 

equallyswith marriages u^yalenr conduct, celebrate 

fore, take the meaning of the hoini? the persons being married, 

or perform. In this view any person iu doing any 

who actually took ^ constitute the marriage was clearly 

ruSlT/r Efes^f^ a" of 1872 as parties either solemnizing 

abetment is ®"®f'““^'®^®j“o®"this ground the acquittal by the Judge 
could nob possibly take place. ® . reasons we set aside the 

of the third accused was hit they be re-tried with reference 

acquittal of all the accused and direct tnaii cney u 

, to the merits of the case. 

Ordered accordingly- 


891.] 


(l) 8.0. 6M.H.C.R. App.X.X = l Weir SOL 
[REPORTER’S NOTE.—Oompate Qiieen^I^mpress v. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

Queen-Empress ’j. Kdtti All* [29th September 1896.] 

Local Boards Act—Act V of 1884 {Madras), Section 87, Clause d^Oovernment stores 
— Equipages. 


Stores and c^rts belonging to the Government jails come within the words 
[17] Government Stores and Equipages in Clause 3. Section 87, Act V of 1884, 
and are free from tolls under that Act. 


Petition under Sections 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the finding of M. Swaminatha 
Ayyar, Sub-Divisional First-class Magistrate of Calicut Division, in 
Calender case No. 12 of 1896, wherein the accused was discharged, under 
Section 253, Criminal Procedure Code, of otlences, under Section 417, 
Indian Penal Code, and Section 165 of Act V of 1884 (Madras). 

The facts are as follows :— 

(t Sheik Moideen, a warder of the Central Jail, Cannanore, laid a 
^ complaint before the Town Second-class Magistrate, Cannanore, charging 
the defendant. Kutti Ali, the Eiakkad Toll-keeoer, with illegal collection 
of the toll from him under Section 60, Act V of 1884. 
i> evidence shows that articles manufactured at the jail are sent 

by the jail carts to Public Departments as well as to private parties, 
and a pass is given by the Superintendent, Central Jail, claiming exemp- 
^ tion from payment of tolls. The defendant reiused to accept the passes 
at the Local Fund Toll-gate at Edakkad and stated that the hukum- 
naviah given to him by the President, District Board, did not contain 
any clause to allow the exemption claimed.” 

Section 87 of Act V of 1884 runs as follows ;— 

If the District Board notify under Section 60 that tolls on carriages, 
carts and animals passing along any road within the district shall be 
levied at the rates specified in the notification, such tolls shall be levied 
as provided in Sections 88 to 92. 

u District Board may compound with any person for a sum to 

be paid annually or half-yearly in lieu of all such tolls either generally 
in respect of all roads in the district or specially in respect of any parti- 

cular road, and may issue licenses to any such person in respect of his 
carnages, carte and animals ; 

Provided always that such composition shall include all the 
carriages, carts and animals possessed by the person compounding. 

t r? passage of troops on their march, or 

^ of military and Government stores and equipages, or of military and 

“ or for f property in their custody, 

or for the passage of vehicles and animals licensed by the District Board 
while such licenses are in force.” 


The exemption is claimed on two grounds, namely :— 
tnent tores] come within the category of Govern- 


^ (6) That the jail carts 

^ Equipages.’ 


come within the moaning of the term 


• Criminal Revision Case No. 340 of 1896. 
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The Magistrate acquitted the accused being of opinion that the arti¬ 
cles conveyed were not Government Stores and that the jail carts are not 
included in the term ‘Equipages.’ 

The Acting Public Prosecutor (Mr- N. Subramaniam), for the Crown. 

Mr. Krishnan, for the accused. 

ORDER.— 

We are of opinion that stores and carts belonging to the Government 
jails come within the words ‘Government Stores and Equipages’ in Section 
87 of Act V of 1884, and are free from tolls under that Act, 

The First-class Magistrate was, therefore, wrong in discharging the 
accused on the grounds assigned by him in his judgment. 

We, therefore, direct the said Magistrate to restore the case to his file 
and proceed to dispose of it in accordance with law. The Acting Govern¬ 
ment Pleader informs us that the object of Government m moving the 
Court to interfere in this case is merely to ascertain the law. We are of 
opinion that, if a conviction is obtained against the accused, a purely 
nominal fine will suffice, as the sense in which the word Equipages is 
used in the Act is not free from doubt and the construction placed upon 
it by the toll-keeper was notan unnatural one or, in our opinion, so far 
as the records show dishonest. 


20 H. 19. 

[19] APPELLATE CIVIL. 

Before Sir Arthur J.H. Collins, Kt., Chief Justice and 

Mr. Justice Beiison. 


Chinna Krishna Reddi {Plainti0, Appellant V. DORASAMI 
Reddi and another {Defendants), Respondents. 

[7th September, 1886.] 

Spgci/ic performance of contractSale.deed fraudulently suppressed by defendant before 
registration—Cause of action. 

Where the defendant agreed to sell certain land to the plaintiS and executed 
a sale-deed in favour of the plaintiS to that eSaot. but subsequently obtained 
possession of it before registration and fraudulently suppressed i% ' 

Held, that the plaintifi was entitled to enforce speoifio performance of the 
contract by the execution and registration of a freah document. 

[Bel., 12 C.L.J. 464 = 8 Ind. Cas. 794 (795) : 7lnd. Cas. 408 (409) ==7 A.L.J.887 (889); 
D„ 16 Ind. Gas. 433 (434) = 12 M.L T. 301.] 


Second appeal against the decree of S. Russell, District Judge of 
Chingleput, in appeal suit No. 193 of 1893 . confirming 
Bamachandra Ayyar, District Munaif of Chingleput, in orig na 

No. 142 of 1891. 

The facts of this case were as follows :— 

The suit is for specific performance of a contract of sale. 

Plaintiff alleged that in March 1890 the first defendant agreed to sell 
to him certain lauds and a document was actually drawn up and executed 
by first defendant. Plaintiff says the consideration duly passed from him, 

and it was so recited in the document. 


1696 
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20 H. 16 = 

1 Weir 793. 


• Second Appeal No, 687 of 1895. 
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JUDGMENT. 

The case relied on by the District Judge iVenkatasami v. Kristayya (1)) 
is not in point. In that case the plaintiff was in possession of the docu¬ 
ment, and it was solely by reason of his own negligence that he was unable 
to register the document; an! it was for tbis reason that the High Court 
in that case decided that no suit would lie to compel the defendant to 
execute a fresh document. 

The present case stands on a totally different footing. In it the first 
defendant fraudulently made away with the document after its execution 
and before registration. It was therefore impossible for the plaintiff to 
register it. In such a case the plaintiff is oleirly entitled to have a fresh 
document executed and registered just as he would be so entitled if, after 
execution, the document had been accidentally lost or destroyed. 

The decision in Nynakka Routhen v. Vavana Mahomed Naina Rcuthen 
(2) is exactly in point. There a document, after execution, but before regis¬ 
tration, was accidentally destroyed by fire, and the High Court held that 
the plaintiff was entitled to have a fresh document executed in the terms 
of that destroyed. 

The High Court then observed “the execution of a fresh instrument 

of sale is an act required to perfect the title sold to the plaintiff in the 

way the contract between him and the first defendant intended it 

should be perfected; and the cause of action, on which the prayer for 

“ the enforcement of that act rests, is not attributable in any way to 

breach of contract or neglect on the part of the plaintiff, nor does it 

involve the doing of anything prejudicial to the first defendant. On 

every just principle therefore the first defendant is under an obligation 

to renew the sale-deed ... and so place the plaintiff in the posi¬ 
tion to register tbe sale.” 

The District Judge has found that the plaintiff has paid considera¬ 
tion for the document and done everything on his part to complete the 
sale, but that the first defendant has fr ludulently made away with the docu¬ 
ment before registration On these findings and having regard to the true 
principles applicable in [21] such oases as set forth above, we must set 
aside the decrees of the lower Courts dismissing the suit, and give judg¬ 
ment for plaintiff with costs throughout. 

The defendant must execute and register a document in the terms of 
Exhibit A within six weeks from this date. 

(1) 16 M. 841. 


Defendant admitted the execution of a sale-deed, but says the trans¬ 
action fell through as plaintiff failed to pay the consideration. 

There was a subsequent sale by 1st defendant to second defendant, 
but this was held to be a nominal transaction. 

The District Munsif dismissed the suit and his decree was confirmed 
on appeal by the District Judge, who however found that the plaintiff has 
paid full consideration and that the defendant had in fact executed the 
document which was delivered to plaintiff, but subsequently redelivered 
to tbe first defendant who has retained possession, but dismissed tbe 
suit on the authority of Venkatasami v. Kristayya (1), 

[20] The plaintiff appealed. 

Pattabhirama Ayyar and SriraTigachariar, for appellant. 

Masilamani Pillo.i, for respondent. 
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Before Mr. Justice Shephard arid Mr. Justice Subramania Ayijar. 
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NaRAYANAMMA {Petitioner) v. KamAKSHAMMA, {Gowiter-petitioner). 

[16th and 22Dd October, 1896.) 

Civil Procedure Code, Sections 617. GH-Village Court's Act {mdras)^Act I of 1889. 
S«clion 13, proviso 3 —‘Land’ incUides house. 

In Act X of 1889. Section 13. proviso 3. the word land mcludes land covered 
by a house and consequently a suit for house-rent unless due under a wn ten 
contract signed by the defendant is not cognizable in a \ illage Munsif s Court. 

Case Stated for the opinion of the High Court under Sections 617 
and 647. Civil Procedure Code, by Y. Janakiramayya. District Munsu of 
Tirupati. in suit No. 32 of J89o on the file of the Village Munsif of Puthur. 
The facts appear sufficiently from the letter of reference, which was 

as follows:— , . . u*. oi«i. 

“ The counter-petitioner, Kamsala Kamakshamma, brought on 2l3t 
September 1895 a suit (suit No. 32 of 1895) against the petitioner Ghan- 
dhavady Narayanamma in the Village Court of P“tbur ior Rs 19 
“ arrears of rant for a house due on an oral lease. The V'llage 
" passed a decree in plaintiffs favour on 18th November 1895, and he 
“ Lfendant preferred an application to this Court under Section 73 of the 
“Village Courts Act (Madras .4ot I of 1889) on the ground inter aim. 
“ that the Village Court has no jurisdiction to try the suit. The petition 
“ er’s pleader contends that suits for house-rent on oral leases are 
excepted from the jurisdiction of the Village Courts by Section 13, 
proviso (3), while the counter-petitioners pleader conten^ds that the 
rapression ‘land' in the said proviso does not include 
•• meant to cover only agricultural lands, but neither 
dweUing sites ; relying on this construction of the 
" vakil contends that the suit in question is cognizable by a Village 

“ Court under the main section (Section 13). 

“ The points referred for the decision of Honourable the Judges of 

the High Court are whether the word land >n Proy'so 

"of the Village Courts Act includes houses 

" suit for rent for a house is cognizable by ® "'X „nswer to 

“due "upon a written contract signed hy the defendant. . 

“ the first question is in the affirmative and to iTisled 

“ the nsgative. I have no doubt that the word land “ f ® 'p® 'a u^ed 
" in a very wide sense and includes houses and dwelling aites also The 

“policy of the Village Courts Act seems to me to exclude all rent suits 

'* / iu • I.' fKo VillodA Courts wliQH tb 0 rent is not du6 on 

from the jurisdiction of the Vlilage courts w o __i- „._ obvious 

“ any written contract, and the reasons foradop i g fheaa illiterate 

“ Thl legislature must have thought it '“X ® ‘X oueS 

“ and inferior tribunals, viz.. Village Courts, ‘ anrto Z 

*' relating though incidentally, to title to immovea p ^ . 

;; abatement increase, or terms “of “the leases are not 

unfrequently crop up in rent suiU ^ ^ agricultural land, on an 

■ ofaZ se isTStedly no cognizable by Village Courts, and I cannot 

■ Z X a ZuS“ft for a house-rent should be m ade cognizable_by 

• Referred Case No. 6 ot 1696. 
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“ such Courbs; the same reasons and considerations are applicable alike 
" to both classes of suits (suits for house-rent as well as rent on agricul- 
“ tural lands). Holding this opinion as I do, I have held that the Village 
“ Court of Puthur has no jurisdiction to try the suit in question and set 
*' aside with costs the decree passed by it. Bub, as the counter-petitioner’s 
“ pleader requests me to state the case for an opinion of the Honourable 
" High Court, and as there are nob any decisions on the point I am aware 
“ of, and as it is said that the practice in this matter is not uniform in 
several Courts, I venture to state this case for an authoritative ruling 
from Honourable the Judges and have made my order setting aside the 
“ Village Court’s decree, contingent on their opinion.” 

The parties were not represented. 


JUDGMENT. 

The house-rent in question was not alleged to be due upon a written 
contract signed by the defendant. The case, [23] therefore, falls under 
proviso 3 to Section 13 of Act I of 1889, which lays down that a Village 
Munsif cannot entertain a suit for rent of land, unless such rent is due upon 
a written contract signed by the defendant. In Civil revision petition No. 48 
of 1894, Best, J., held the proviso to be inapplicable to a claim for house- 
rent. But we are unable to agree with the learned Judge, as we see nothing 
in the language of the proviso or in the reason for the enactment thereof 
to make us suppose that the term ‘land’ is used in a restricted sense ex¬ 
cluding land built upon from the operation of the proviso. In the absence 
of any ground for putting such a limited construction on the term in 
question, it should, we think, be understood in its ordinary sense, which 
of course includes land not covered by buildings as well as that so cover¬ 
ed. It follows that the Village Munsif had no jurisdiction to entertain the 
suit, and the conclusion of the District Munsif is right. 


20 M. 23. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 


Pattabhiramayya Naidu and others {Defendants Nos. 1, 

2 , 6, 20, 22, 23, 24. 27, 31, and 33), Appeliayits v. 

Ramayya Naidu and another (PlaintijJs), Bespondenis.^ 

[I6th September, 1896,] 

lAmitaiion Act XV of 1877. Schedule, II, Articles. 61, 99. UO^Decree for rent against 
tenants jointly^Execuiion against one defendant^Suit by him for contribution. 

The holder of a z%mindari village obtained a decree jointly against sixty-eight 
persons, including the present plaintifi and defendants, for Rs. 4,100, being rent 
accrued due on lands in the village and in execution he brought to sale property 
of the plaintifi and on 28th October 1889 be received, out of the sale-proceeds, 
Rs. 2,650. The share payable by the plaintifi was Rs. 183-1010 only, and ho 
instituted the present suit against the defendants on 28th October 1892 to recover 
the amounts which they were liable to contribute: 

Held, that Limitation Act, Schedule. II, Article 99. did not govern the case 
and that whether Article 61 or Article 120 was applicable, the suit was not barred 
by limitation, 

[R., 26 A. 407 (425) (F.B.) = A.W.N. (1904) 74 ; 26 M. 686 (695) (F.B).] 


Second Appeal No. 781 of 1895. 
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SbcOND appeal against the decree of J. P. Fiddian, District Judge 
of Ganjam. in appesl suit No. 48 of 1S94, confirmiDg the decree of [24] 
C. Baoavya Pantulu, District Munsif of Sompet, in original suit No. 62o 
of 1892,. 

This was a suit to recover by way of contributioo Rupees 1,288-13-4 
from the defendants 1-35 according to the shares specihed iu the list pre¬ 
sented with the plaint. 

The plaint, presented on 28th October 1892. set out that, on 24th 
September 1879, that the late Jayanti Kamesan Pantulu rented the village 
of Nandigam from Gajapaty Radhika Patta Mahadevi, Zemindarni of 
Tekkali, for three years, Faslis 1288 to 1290. and transferred the same to 
one Attada Kurmi Naidu for Rs. 7,000: that the latter brought a suit in 
the Ganjam District Court in original suit No. 2 of 1883 against sixty- 
eight persons including the plaintiffs for Rs. 4,100, rent due for Fasli 1289, 
and obtained a joint decree against all of them ; that in execution of this 
decree, the said Kurmi Naidu put the plaintiffs’ lands to sale and received 
Bs. 2,650 on 28Dh October 1889 from the sale proceeds of the lands ; that 
out of this sum the plaintiffs’ share of rent, according to the Veelu Jabita 
(list of rents) of the village, comes to Rs. 183-10-10, and the defendants 
and other persons not in this suit were bound to contribute to the plaint¬ 
iffs the remaining sum of Rs. 2,466-5 2, out of which the defendants 
ought to pay the suit amount. 

Both the lower Courts found that the amounts claimed from each 
■defendant were due, and gave a decree for the plaintiff as prayed over- 
juling the plea of limitation. 

Defendants 1, 2. 6. 20. 22. 23. 24, 27. 31 and 33 appealed. 

Bhaskyam Ayyangar. for appellants. 

Sadagopachariar, for respondents. 

JUDGMENT. 

The only plea urged before us is that the suit is barred under Articles 
'61 and 99. Schedule 2 of the Indian Limitation Act. on the ground that 
■the suit was not brought until more than three years had elapsed from 
the realization of the money from plaintiffs by sale of their property by 
the Court. 

We think that the words of Article 99 show that it cannot apply to 
a ease like this where not the zohole, but only a part, of the money due 
under a joint decree was realized from plaintiffs. 

We think, too. that it may be doubted whether Article 61 is 
applicable to the present case where there was no nayment by plamtiffs, 
-but where their property was seized and sold by the 
proceeds paid by the Court to the decree-holder. If, [25J however, 
that article does apply, then we are disposed to adopt the view of the 
learned Judges in Fuchoruddeen Mahomed Ahsan v. Mohtma Cniinaer 
Ohowdhery (i) and to hold that time begins to run from the date of the 
payment to the decree-bolder, not from the date of the realization of the 
money by the Court. If Article 61 does not apply, then the case falls 
under the general article No. 120, and the plaintiffs have six years within 
■which to bring their suit. Ii!i any view, therefore, the suit is m time. 

We conffrm the decree of the Lower Appellate Court and dismiss 
^his second appeal with costs. 

(1) 4 0. 629. 
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APPELLATE CIVIL. 

■Before Sir Arthur J. H. Collins. Kt., Chief Justice, and 

Mr. Justice Benson. 


Kanakammal and others {Defendants), Appellants v.^ 
Rangachakiar and another iPlainU^s), Rcspo 72 dents. 

[18th September, 1896.] 

Civil Procedure Code. Section Remand-Preliminary point. 

Where a District Munsif, without eoterioi; into the merits of a case, dismissed 
a suit on the gfouod that the plaiotiSs had no cause of action, and on appeal 
the Appellate Court reversed his decree and remanded the case : 

Held that the suit had been disposed of upon a preliminary point within the 
meaning of Section 562. Civil Ptotedure Code, and that the remand was right, 

rP 7MLT 125- R., 2 P.R 1903 (F.B.) = 96 P.L.R. 1903 = 12 P.W.R. 1908; 56 
’ P.R. 1903=10'. P.L.R. 1908 = 107 P.W.R. 1908.] 

Appeal against the order of P. Narayanasami Ayyar, Subordinate 
Judge at Negapatam. in appeal suit No. 18 of 1895, reversing tho decree 
of N. Sambasiva Ayyar, District Munsif of Trivadi, in original suit No. 38 

of 1894. 

The facts of the case were as follows : — 

*’ Suit to declare that the alienation made by first defendant to second 
“ defendant and the alienations by second defendant to the other defend- 
” ants Nos. 3 to 5 of the plaint lands are not valid as against plaintiffs 
“ who are entitled to succeed to them on first defendant’s death. 

** The property in dispute belonged to one AUundu Krishnamaebariar. 

“ He left a daughter named Kanakammal. Her [26] husband Srinivasa- 
^'chariav left two sons Srinivasaraghavachariar and \enkatachariar. The 
“former had two sons Kangachariar and Raghavaebariar. The former 
“ is the first plaintiff in this suit and the latter having died, his son 
“ is the second plaintiff . The said Kanakammal is the first defendant. 
“ Venkatacliariar the second defendant and defendants Nos. 3 to 5 are the 
** alieoees under second defendant. The plaintiffs’ case is that the property 
“ in dispute was made a gift of by AUundu Krishnamaebariar in 1858 to 
“ Srinivasaraghavachariar, his grandson by his daughter, that patta was 
“ transferred to his name that be enjoyed the property up to 14th 
“ February 1875, when he executed a will devising it in favour of his 
“motljer, the first defendant, for her mainteoaoce that she continued to 
“ enjoy the property up to 17bh August 1888, when she executed a deed 
“ of settlement making a gift of it in favour of second defendant who 
“since alienated the property to defendants Nos. 3 to 5. 

“ The defendants deny the said gift of 1858 and state that the pro- 
“ perty devolved on first defendant by right of inheritance from her father, 
“ that plaintiffs have no right to the property and that the second defend- 
“ ant is first defendant’s reversioner. 

“ The District Munsif dismissed the suit on the preliminary point 
“ that plaintiffs have no cause of action to bring this suit and they appeal.” 

Oo appeal the Subordinate Judge reversed the decree of the Munsif 
and remanded the suit to be disposed of on the merits. 

Exhibit I was as follows;— 

f 

* Appeal against order No. 174 of 1695. 
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" Settlement-deed, dated 17fch August 1688. executed by me, Kana- 
^kammal, wife of Ghakravarthi Sreeuivasaobariar, caste Brahmin, religion 
Vishuavite, housewife, residing at Periatberu (Big street), Kumbakonam, 
in favour of my son Cbakravarthi Venkatachariar, caste Brahmin, 

* religion Vishnavite, occupation Miras. 

As you are alone entitled to get, after me, the lands particularized 
hereunder which belonged to my father Krishnamachariar and which 
after his death, without male issue, passed into my hands and have been 20 M. 23 = 

‘ in my enjoyment, and (farther) out of the affection which I bear towards ® ***^‘J- 239; 
you and the service you render to me, I have this day given over to you 
‘ the nunjah, punjah, d:c., lands mentioned hereunder and of the value 
‘ of Es. 2.500, together with all samudayams, poramboke. See., apper- 
'tainiog thereto as per custom of the village; hence you shall yourself 

* enjoy the said [27] ands, with all rights and with powers of disposition 
‘ over them, such as gift, sale, Ao. I have this day delivered possession 

of the said lands to you.” 

Defendants appealed. 

Krishnasami Ayyar, for appellants. 

Seshagiri Ayijar, for respondents. 

JUDGMENT. 

We think that the District Munsif did decide the suit on a preli¬ 
minary point within the meaning of Sdctioc 562. Civil Procedure Code 
(Ramachandra Joishi v. Hazi Kassvn (1) ). The order of remand was 
therefore legal. 

As to the merits of the remani order, it is urged that Exhibit I is 
merely a transfer of the life interest of the drst defendant so as to accele¬ 
rate the succession of the next lieir. Wo observe that there is no 
statement in Exhibit 1, that a life interest merely is transferred, and the 
concluding words in which she speaks of the donee possessing henceforth 
full powers of sale, &c., indicate that the woman purported to transfer 
such absolute interest. We observe further ihab the donee at once pro¬ 
ceeded to exercise the rights of an absolute owner and transferred the 
property to the defendants Nos 3 to 5. In these circumstances, we think 
that the view taken by the Subordinate Judge is correct, and that plaintiffs 
had a cause of action. 

We therefore dismiss this appaal with costs. 


20 M. 27 (F.B.). 

APPELLATE CRIMINAL—PULL BENCH. 

Before Sir Arthur J. 3. Collins, Kt., Chief Justice, 

Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

Reference Under Stamp Act, Section 46. 

(5th September, 1896.1 

Stamp Act-~Act I of 1879. Section 46, ScJiedule I, Article 21 —Conveyance. 

The amount payable on a oonveyaoce under Stamp Act, Schedule I, Article 21, 
is properly calculated on the coa'^idaration set forth therein ; and not on the 
intrinsic value of the property conveyed. 

• Referred Case No, 16 of 1895. 

(1) 16 M. 207. 
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THIS was a case stated for the opinion of the High Court by the 
Board of Revenue under Section 46 of the Indian Stamp Act, 1879, on 

the ^j 28 ]^ThrAc«ng Collector of Kistna referred the case to the Board 

p^sSr^chavva and Venkannab-puted a conveyance 

nn ^rd Julv 1893 on a 30 rupee3 stamp, transferring their title and 

‘■interStin a\erUin estate to one Korrapati Paupiah. In this docu^ 

“ ment Bs. 3,000 was stated to be the amount of consideration for the 

transMtion-th^ document was presented for registration before the Sub- 

“ Registrar of Isallapalli, a petition was presented to this office by one 
“ Pufnayya of Isallaoalli, stating that the document was undervalued for 

" fhft niirnose of evading the payment of stamp duty. 

" This petition was forwarded to the District Registrar. In reply, he 
requJsL me in his letter No. 1141. dated 25th May 1893 to get the 
“ monertv valued by the Tahsildar of Bandar. It appears also that the 
" District Registrar instructed the Sub-Registrar not to return the ocu 

Revenue^ Inspector of Bandar taluk, deputed for the 
valued the property with the aid of two arbitrators and assessed the 

value at Rs. 10.041-5-6. ,, ^ a 

“ While the process of valuation was going on, the Registrar and the 

Sub-Registrar received similar complaints of under-valualion. Ihe 

Registrar in his letter No. 1239, dated 6th August 1893, informed me 

that he asked the Sub-Registrar to impound the document and send ic 

“ to me tor adjudication of stamp duty, and the Sub-Registrar uccord- 

“ ingly forwarded it to me with his letter No. 216. dated 17th August 

1893 

“ On this it was ordered that the deficient stamp duty of Rs. 70 plus 
" a penalty of Rs. 350 should be paid, and it was remarked the case dia 

“nDt call for prosecution. The Tahsildar of Bandar was directed to in- 
“ timate the fact to the parties and report at the end of a month whether 

“ this amount had been collected. noao 

" The Tahsildar in his arzi No. 403, dated 12th December Ibyo. 

“ reported that the stamp duty and penalty had been collected/’ 

The Board of Revenue in referring the matter to the High Uourc 

88iid * 

“ The Board ruled that, under Article 21 of Schedule I of the Stamp 
“ Act. the stamp duty must be levied on the amount of the consideration 
" for the conveyance as set forth in the deed, vis., Rs. 3,000 \ and that 
" the Collector had reason to believe [29] that the amount of the oon- 
“ sideration was falsely stated in the deed, he should take action with 
** a view to prosecute the oflenders under Section 63. 

“ The penalty levied in the case was ordered to be refunded. 

" The Collector now reports that the parties concerned in the above 
“ case were prosecuted, but were acquitted, as it was very doubtful that 
*' there was an under-valuation fraudulently made for the purpose of depri^ 
" ing Government of stamp duty ; that although the property was worth 
“ about Rs. 10,000, the vendor had not possession of it, and it had been 
“ sold to the vendee for the small sum of Rs. 3,000, as it was probable 
; protracted litigation with a certain individual who held possession 

/ oitheVands'^ould necessary before the vendee could get possession 

^'Vbfthem. 
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SAMINATHA AYTAN V, MANGALATHAMMAL 20 Mad. SO 


Under the oircumstanoeg fche Board considers that the patitioners 1896 

are entitled to a refund of the dehoient stamp duty erroneously levied, Sep. 5. 

and solioits the orders of the Honourable the Judges of the High Court, - 

as the Board has no power to sanction it." FULL 

VenkataranM Sarrna, for vendors. BENCH. 


OPINION. 

We are of opinion that the proper stamp duty leviable on the convey¬ 
ance was Rs. 30, that being the amount payable on the consideration as 
set forth therein. 


20 H. 27 
(F.B.). 


20 M. 29. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Benson. 

Saminatha Ayyan {Defendant), Appellant v. Mangalathammal 
{Plaintiff), Respondent."^ [28th September, 1896.] 

Provincial S>nall Cause Courts Act—Act IX of 1887, Sc)iedule II, Article SS^Suit for 
arrears of maintenance. 

A suit for arrears of m<tiDteaaace payable under a written agreement does not 
lie in a Provinoial Small Cause Court. 

CF., 10 A.L.J. 1S5 = 16 lad. Cas. 13 (14) ; 1 O.C. 93.] 

[30] Second appeal against the decree of V. Srinivasa Charlu, 
Subordinate Judge of Kumbakonam, in appeal suit No. 540 of 1894, 
reversing the decree of J. C. Fernandez, District Munsif of Shiyali, in 
original suit No. 99 of 1894. 

The facts of this case as set forth in the District Munsif’s judgment 
were as follows :— 

' The plaintiff sues to recover from defendant Rs. 138-0-6, being 
maintenance with interest thereon alleged to be due under an agreement 
executed to her by defendant’s deceased father and three others on the 
' 19th May 1874, undertaking to pay her maintenance at the rate of Rs. 7 
“ per month. The maintenance claimed is alleged to be due for defendant’s 
“father’s one-fourth share from the 20th May 1889 up to the date of the 
" plaint. 

" The defendant pleads that plaintiff has no right under the agree¬ 
ment sued on to claim separately defendant’s father's share of the 
‘maintenance stipulated for, and that plaintiff has no cause of action 
against him as he did not derive any assets from bis father." 

The District Mnnsif dismissed the suit with costs. 

On appeal the Subordinate Judge gave the plaintiff a decree against 
the defendant as the legal representative of his father deceased. 

Defendant appealed. 

Krishnasami Ayyar, for appellant. 

Sundara Ayyar, for respondent. 
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JUDGMENT. 

A preliminary objection is raised that no second appeal lies in this 
case inasmuch as the suit is one for R?. 138- 0-6, and is of a natu re cogniza¬ 
ble by a Court of Small Causes. The suit is to lecover the above sum 
under an agreement, Exhibit A, whereby the defendant’s father and others 
promised to pay maintenance at the rate of Rs. 7 per mensem to the 
plaintiff. In other words, it is a suit to recover arrears of maintenance 

fixed by contract at a certain, monthly sum. 

We are of opinion that this is a suit relating to maintenance and 
therefore excluded from the jurisdiction of a Small Cause Court (Article 
38. Schedule 2, Act IX of 1887). It is argued that the decision in Kmnu 
V. Krishna (l) is an authority opposed to this view ; bub we observe that 
this is not so, for that case was [311 decided under the law (Act XI of 
1865) in force before Act IX of 1887 was passed, and the terms of that 
Act were quite different from those of the present Act. 

Under the old Act certain suits relating to maintenance, viz., those 
for maintenance claimed on a special bond or contract had been decided 

by the Courts to be cognizable by a Court of Small Causes, while suits 
to determine the amount of maintenance had been decided not bo be so 
cognizable {Sidlingapa v. Sidava Korn Sidhngapa ;2), Nurbibi v. Husen 
Lai (3). The language of the present Act was apparently adopted so as 
to exclude from the cognizance of the Small Cause Court suits for main¬ 
tenance claimed on a special bond or contract, which, under the former 
law, were held to be triable by a Small Cause Court (Bhagvantrao v. 
Ganpatrao{4)). 

We, therefore, disallow the preliminary objection. On the merits 
the only ground of appeal argued before us is that, as there is no proof 
that the defendant received assets from his father, the suit against him 
personally ought to have been dismissed. We observe that the decree is 
merely against the defendant as the legal representative of bis late father, 
and such decree can only be ex'^cuted against assets of the father in defend¬ 
ant’s hands. The second appeal fails and is dismissed with costs. 


20 H. 31 = 1 Weir 83. 

APPELLATE CRIMINAL. 

Bf>.fore Mr. Justice Subramania .iyyar and Mr. Justice Boddam. 

Queen-Empress y. Krishtappa.* 

[16bh October. 1896.1 

Penal Code, Section 174— N(nuatteyidance ia obedience to an order of a public servant — 
Absence of public servant. 

The ofieoce contemplated by Section 174, Penal Code, is an omission to appear 
at a porticular time and at a particular place before a specified public function¬ 
ary. Where therefore tbs public servant was absent on the date fixed in a 
summons: 

[32] Held, that the person summoned could not be convicted under this sec¬ 
tion, though be (ailed to attend, having the intention to disobey the summons. 

[R., 3S.L.R. 156 (Cr.) ] 


* Criminal Revision Case No. 415 of 1866. 

(1) 11 M. 134. (3) 2 B. 624. (8) 7 B. 537. (4) 16 B. 267. 
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¥11.] RAGAVENDRA ATYAR v. karuppa gounden 20 Mad. 33 

Case referred for the orders of the Fligh Court under Section 438 of 
the Code of Criminal Procedure by K. C. Maoavedan Raja, Acting District 
Magistrate of Anantapur. 

The facts of this case appear suthciently from the judgment of the 
High Court. 

The parties were not represented. 

JUDGMENT. 

The accused, the karoam of Maravapalli village, on being summoned 
by the Tahsrldar of Gooty to appear before him ac Gooty on a particular 
day, failed to attend. For the non-atteodauce he was convicted under 
SeotioD 174, Indian Penal Code. Ic appears that, on the day fixed, the 
Tdbsildar was absent from the station on public business. 

Now it is manifest that the offence contemplated by the section is 
not an omission on the part of the person summoned to be at a particular 
place and at a particular time, but an omission to appear at such time 
or place before a specified public functionary. Moreover, the object of the 
summons was the meeting between the two. How could this object be 
realised unless the person summoning was present to meet the person 
summoned? Would it not have been futile, even if the latter turned up 
at the fixed place ? But tne law compels no man tc do that which is futile 
or fruitless. Lex neminem cogit ad oayta sen inutilia peragenda. No 
doubt in this case the accused did not say that ho failel to go to Gooty 
because of the Tahsildar’s absence. Assuming that he intended to disobey 
the summons, such intention alone is, of course, not punishable under 
Section 174, or under any other provision of law. 

We, therefore, set aside the conviction and order the 6no, if levied, 
to be refunded. 


20 H. 33 = 6 H.L J. 278. 

[33] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


Ragavendra Ayyar {Plaintiff), Appellant v. Karuppa 
GoUNDEN and others {Defendants), RespO'idcnts.'" 

[lObh August and 15dh September, 189G.] 

Bent Recovery Act—Act VUl of i865 yMadras), Sections 38, 39. AO—Limitatiori Act- 
Act XV of 1877, Article 12. 

Where a plaiotifi sued to recover land alleged to h%ve been sold uijder the 
provisions of the Rent Recovery Act. alleging that tho provisions of Section 7 of 
that Act had not been complied with and that therefore tbe sale vras illegal: 

Held, that the suit could not proceed without setting aside the sale and that the 
sale having taken place nsore than a year before the institaiion of tho suit, tho 
suit was barred. 

Second appeal against the decree of M. B. Sundara Rau, Subordi¬ 
nate Judge of Salem, in appeal suit No. 25 of 1893, reversing tbe decree 
of Syed Tajudin Saheb, District Munsif of Namakbal, in original suit 
No. 411 of 1891. 

This suit was brought for the recovery of certain land which bad 
been sold under the provisions of Abt VIII of 1865 and purchased by the 
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Second deiendant, who resold it to the third defendant under the circum¬ 
stances set forth in the judgment of Subramania Ayyar. J. 

The District Munsif gave a decree for the plaintiff, which waS 

reversed on appeal by the Subordinate Judge. 

The plaintiff appealed. 

Sadagopachariar and Krishnasami Ayyar, for appellant. 
Srirangachariar, for respondents. 


2011. 38» 
61I.L.J. 278. 


JUDGMENT. 

SUBRAMANIA Aytar, J.—The facts of the case material for our, 
present purpose are as follows:—The land, for the possession of which 
the appellant sues, was held by him under a mittadar who is a landlord 
within the meaning of the Bent Recovery Act (VIII of 1865J and the 
interest possessed by the appellant in the land was a saleable interest. 
The landlord, alleging that the rent due by the appellant for fasli 1297 
was not duly [34] paid, proceeded to recover the amount by sal© 
of the latter’s interest in the land under the provisions of the enact¬ 
ment referred to. On the notice prescribed by Section 39 of the Act 
being served by the landlord upon the appellant, he tiled a summary suit 
under Section 40, questioning the legality of the landlord’s proceedings,^ 
chiefly on the ground that exchange of patta and muchilika had not been 
dispensed with and that there was neitW an interchange of such engage¬ 
ments between him and the landlord, nor a tender of a proper patta to- 
the former by the latter as required by Section 7. But the suit was 
dismissed, as the appellant failed to prosecute it. Thereupon the Collector 
directed the appellant’s interest to be sold, and it was sold on the 31st 
August 1889 and. purchased by'the second respondent, who subsequently 
conveyed his right to the third respondent. This suit was brought in 
September 1891. 

The tirst question for determination is whether the suit is time-barred. 
Though the plaint does not pray for a cancellation of the sale, there is no 
doubt that the relief claimed cannot be granted without setting aside th© 
sale, unless it was ab initio null and void, and therefore did not require to 
be set aside as contended on behalf of the appellant. In support of this* 
contention bis vakil relied upon the alleged omission, referred to above, on 
the landlord's part to comply with the provisions of Section 7 of the 
Act. But this argument is palpably unsound. 

Special powers, like those exercised by the Collector under the Act, 
may be circumscribed (a) with respect to place, (6) with respect to persons, 
(c) with respect to the subject-matter of those powers (Narohari v. 
Anpumabaiil)). Now, as to the tirst, no question arises here. As to the 
second, the appellant and the mittadar were undoubtedly persons falling 
within the class of tenants and landlords to whom the enactment applies; 
and as to the third, the interest sold was of a description liable to be seized 
and transferred at the instance of the landlord. 

Therefore the non-compliance with the provisions of Section 7 relied on 
on behalf of the appellant, though it has an essential bearing on the 
party’s right to enforce the terms of the tenancy, has yet none with 
reference to any of t^e three matters as to which jurisdiction might be 
shown to fail. 

[35] Consequently the order under which the sale in the present 
case took place was. passed with jurisdiction and, if the sale be impeach¬ 
able, it can be impugned only in a suit instituted within one year from 


(1) 11 B. 160. 
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the date mentioned in Article 12 of the Limitation Act. This action, 
having been brought long after expiry of that period, was clearly barred. 
It is therefore unnecessary to consider the other questions urged. 

The appeal fails and must be dismissed with costs. 

Benson, J. —I am clearly of opinion that the appellant cannot 
succeed without setting aside the revenue sale, and this can only be done 
by suit brought, within one year. 

No such suit having been brought, the sale stands good. 

I agree that the appeal fails and must be dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Subrahmania Ayyar and Mr. Justice Davies. 

Muthu Vuia Raghunatha Ramachandra Vacha Mahali Thurai 
(Son and Legal Representative of the deceased Defendant No. 3), 
Appellant V. VENKATACHALLAM CHETTI AND OTHERS [Plaintiff 
and Defendants Nos. 1, 2 and 4 to 10). Respondents.* [Uth August 
and 7th, 8th and 29th September 1896.] 

Transfer of Property Act-Act IV of 1332. Section B6-Suit by snb.mortgaoee—Decree 

for sale. 

A sub*inortgage6 i8 entitled to a decree lor the saIo of the original mortgagor s 
interest io oases and io circumj^taoces which would have eotitled the original 
mortgagee on the date of the sub^mortgage to claim such relief* 

rp 12C.L.J. 357 = 7 Ind. Gas. 160 (160) ; 3 Ind. Cas. 311 = 14 C.W.N. 165 : 6 Ind. 
'■ Cas. 834=7 M.L.T I25 = (i9l0) M.W.N. 4 ; 9 O C. 233 ; (1900. P.L.R. 219 
(F B.) : Rel. on, 10 C L.J. 470 = 4 Ind. Ca.*. 433 (434) : Ap.. 27 A. 472 = 2 A L.J. 
162 = A.\V.N. (1905)58: R.. 29 A. 385 lF.B)=4 A. L.J. 273 = A W.N. (1907) 97; 
35 B. 342 (346) = 12 Bom. L.R. 1044=8 led. Cas. 752; 9 G.L.J. 429 (431) ; 12 
C.L.J. 137 (139) = 6 Ind. Cas. 054 ; 16 Ind. Cas. 601 (G03) = 23 M-L.J. 430 (433) 
= 12 M.L.T. 315 = 11912) M.W.N. 919; 1 O C. 59: i O.C. 105; 5 0.0 . 335; 
U.B.R (1906), Sub-mortRage, 1.] 

Appeal against the decree of P. Narayanasami Ayyar, Subordinate 

Judge of Madura (East), in original suit No. 14 of 1893. 

The plaintiff was the trustee of a temple, and he sued to enforce his 
mortgage right on certain property which originally belonged to defendants 
Nos. 2 and 3 jointly. On the 9th of August 1886, those defendants re¬ 
spectively, borrowed Rs. 3.000 and Rs. 4.825 from defendant No. 1 on the 
security of the land under a [36] registered mortgage deed. On tne follow¬ 
ing day defendant No. 1 on the security of this mortgage borrowed Rupees 
7,300 from one Avichi Chetti under a registered mortgage deed. On Jdrd 
November 1889, Avichi Chetti assigned to the plaintiff his rights under 
the mortgage of 10th August 1886 for Rs. 10,398-4-8. 

The Subordinate Judge passed a decree as follows 
“ It is ordered that the first defendant do pay pUmtiff Rs. 9.372-lU-(l 
“ within six months from this day together with subsequent interest at 
“ six per cent, per annum, and in default the interest of the third defend- 
'* ant in items 1 to 7 be sold for Rs. 8.294-4-0 with subsequent interest 
“ at six per cent, per annum on Rs. 4,825 from date of plaint up to date 
“ of payment; as the plaintiff is entitled to recover only the sum paid by 
“him for the assignment with interest from date of payment to date of 
“decree and the incidental expenses of sale (Nilaicanta v. Krishna- 
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' sarni (1) and Rnniachandra v. Venkatarania the said sum represents 
‘ third defendant’s proportionate share of the debt which he should pay 
‘ under Exhibit A, item No. I, will be sold subject to eighth defendant’s 
‘ mortgage right in i chey therein as admitted by plaintiff, and items 
‘Nos. 1, 0 , 6 and 7 will be sold subject to lirst defendant’s mortgage 
‘ right therein as slated in the plaint. The parties .are ordered to bear 
their own costs.” 

The representative of defendant No. 3 nreferred this appeal. 

Krishiaaami Ayyar, for appellant. 

Bhiskyam Ayyangar and Ranqaram-inujachariar, for respondents 
Nos. 11 and 12. 

Rangachariar, for respondent No. 3. 

JUDGMENT. 


SUBRAHMANIA Ayyar, J. —The late third defendant, father of the 
appellant, on the 9th August 1S86, executed to the first defendant a 
simple mortgage on the security the third defendant’s moiety of eight 
villages attached to the Zemindari of Elayathakudi in Madura. The first 
defendant on the 10th idem sub-mortgaged his mortgage interest to one 
Avichi Ohetbi. This man assigned his rights to the plaintiff who instituted 
this suit uuon the sub mortgage transferred to hiuo. 

In the Court below the Subordinate Judge took an account of the 
amount due by third defendant to the first and by the latter to the 

plaintiff, and among other reliefs, grantei the usual order [37] for the 

sale of the third defendant’s interest in the property originally mort¬ 
gaged, if payment of the amount, due by him, be not made within the 
time fixed. 

The hrstquestion for decision is whether a sub mortgagee is entitled 
to an order for sale of the original mortgagor's interest, if other circum¬ 
stances justifying such a decree exists. 

In contending that the sub mo'^ceagee was not so entitled the vakil 
for the appellant urged that there is no warrant whatever in the Trans¬ 
fer of Property Act, for an order like the one in question being passed. 
This argument seems to be quite opposed to the express provisions of 
Section 86 of the Act, since the words “ where the plaintiff claims by 
derived title,” which are to be’found therein distinctly cover such a case as 
this. It was said, however, that the clause just quoted refers only to an 
assignee or other person in whom the while cf the interest of the mort¬ 
gagee has become vested, bub not to a suh-mortgagee who has only a 
qualified right therein. But I am at a loss to understand how it can 
possibly be denied that a sub-mortgagee does claim by title derived from 
the original mortgagee and it is scarcely necessary to point out that 
derivative mortgagee ” is a term used in text books and insdecided cases 
as synonymous with “sub-mortgagee.” I am. therefore, unable to see 
any adequate ground for putting the restricted coastruction suggested on 
behalf of the apoellanb and do exclude, from the ooera Jon of the section 
referred to, the case of a sub-mortgagee, which the words, in question, 
naturally and grammatically comprehend. 

If we turn to the English law. we find there also, from Section 12 of 
Chapter 47 of '* Seton on decrees” and Hobart v. Abbot f.S) cited for the 
respondents, that the point has long been settled in favour of the sub- 
djortgagse. 


(D 13 M. 225. 


(2) 13 M. 516. 
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Nor is the above view uosupporbed by prinoipie. It is true that in 
the ease of a simple mortgage, the mortgagor’s ownership in the property 
mortgaged is not, even in form, transferred to the mortgagee. Neverthe 
less It is imjossible to doubt tnab the mortgagee, so far as the recovary of 
the debt owing to him is ooucerned, in treated in Uw, as an as-^ignee of 
the m.)rtg ig)r. Tins becomes quite evident in the case of a second mort¬ 
gage. Referring to it, an American author of high repute writes: “ Thus 
“ a sd'iond [38j mortgage is as to the second mortgagee, but an assignment 
" of the mortgagor’s interest .... As an assignee of the mortgagor 
the second inortgigee may insist upon all the rights of a mortgagor against 
“ the disc mortgagee, such as that of calling him to account, redeeming 
“ from him and the like.” (Washburn on Real Property, oth edition, 
Vol. II. pp. 116 and 117). Tnis way of looking at the matter is not 
peculiar to any particular system of law, but seams well established in 
jurisprudence, as treatises on the Oivil law show. In Salkowski’s work on 
Roman Private Law, it is pointed out that a party who holds a hynobhe- 
■cation acts, in selling tne bypotbeca, as ‘‘the representative of the 
** pawnor or owner, although by virtue of his own right and in his 
^‘own inbHrest.” (Whitfield's Translation at page 491). Further it is 
a recognised rule under that law, that when what is hypothecated is 
a claim, the hypothecatee may alienate it or enforce it in action instituted 
in his own name (Mackeldey’s Roman Law, Special Part, Book I. Section 
^36, paragraph 2). 

There is another argument in favour of the view that a sub-mortga¬ 
gee has the right in dispute. The original mortgagor and the sub-mort¬ 
gagee, as the nolders of diffei'ent interests in one and the same specific 
property, stand to one another in a relation that gives rise to certain 
rights and duties inter se. It is admitted th^t a mortgagor whose right to 
redeem originally existed as against the mortgagee alone, becomes by 
virtue of the sub-mortgage, entitle 1 to excercise that right as against 
the sub-mortgagee also, who consequently must be made a party to 
redemption proceedings. Now, as the sub-mortgagee may be redeemed 
by the original mortgagor, it ought to he held that the former may 
foreclose the latter, where that relief can be claimed or, where such relief 
cannot be granted, he may obtain an order, for sale and thereby^ put an 
end to the other party's right to redeem. For it is only just and reason¬ 
able that, whilst the law, on the one hand, recognizes a right in the 
original mortgagor to redeem the sub-mortgage, it should ^ive the latter, 
.as against the former, the generally correlative right (Daniel s Chancery 
Practice, 6th edition at page 1412) to foreclose or sell. 

I confess I am nob impressed with the suggestion, made on behalf 
of the appellant, that to allow a sub-mortgagee to sue the original mort¬ 
gagor. as was done here, would be productive of general inconvenieDce to 
litigants in the position of the present C393 parties. On the contrary I 
think that to permit such a coarse to be adopted would prevent multipli- 
•city of suits and the possibility of conflicting decisions being pronounced 
in respect of the same matter ; since, at all events, the accounts, between 
the original mortgagor and the original mortgagee on the one hand and 
the latter and the sub-mortgagee on tbeobber, would be taken once for all 
*iQd the respective claims of the three parties adjusted and settled at the 
•same time. (See Naraynn Vitdl Maval v. Gnnoji (1).) 
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The Allahabad cases of Mata Din Kasodhan v. Kazim Husain (1) 
and Ganga Prasad v. Chunni Lai (2) relied on on behalf of the appellant, 
cannot be followed here, inasmuch as they proceed upon the supposition 
that the term “property” as used in Chapter IV of Act TV of 1882, 
means an actual physical object ; and does not include mere rights 
relating to nhysical objects—a view which, so far as I am aware, has 
hitherto not been accepted as correct in this Court and in which I am 
myself unable to agree. As to Padgaya v. Baji (3), it is difficult to 
believe that the learned Judges who decided it, held that there was no 
sort of legal relation between the original mortgagor and the sub-mort¬ 
gagee. The actual decision there is itself supnortable on the clear ground 
that the representative of the deceased original mortgagee, as a person 
interested in the redemption there sought for, was a necessary party to 
the litigation which could not, therefore, proceed further owing to the 
omission, on the part of the original mortgagor, to bring on to the record, 
the legal represencative of the original mortgagee who had been made a 
defendant when the suit was died. The statement made in the course of 
the judgment of PARSONS, J., that there was no privity between the 
original mortgagor and the sub-mortgagee, if intended to lay down that 
absolutely none of any kind subsisted between those parties, would be 
totally inconsistent with the unquestionable fact, already referred to, viz,^ 
the existence of that relation between them, from which springs the 
original mortgagor’s right to redeem from the sub-mortg-igee also. 

I am, therefore, of opinion that the appellant's contention, under 
consideration, is unsound and that a sub-mortgagee can ask for a sale of 
the original mortgagor’s interest in cases and in [40] circumstances which 
would have entitled the original mortgagee, on the date of the sub-mort¬ 
gage, to claim such relief. 


The second and the only remaining question for decision is. whether 
the discharge, set up on behalf of the third defendant, is true. I agree with 
the Lower Court that the evidence, called in support of the plea, is unsatis¬ 
factory and unreliable. Nor do I see any reason for discrediting the state¬ 
ment of the first defendant that no portion of the debt due to him was 
liquidated by the collections made by him from the tenants of two out of 
the eight mortgaged villages, under the power of attorney. Exhibit 11. 
dated 9&h August 1886, and that when the said oovver was revoked a few 
months afterwards by Exhibit F, he accounted to the third defendant’s 
fabber-in-law, with that defendant’s knowledge, for the comoaratively small 
amount that had been collected by him under the power. The decree of 
the Lower Court is in my view right. I would confirm it and dismiss the 
appeal with costs. The appellant will also pay the costs of the second 
aerendant who was unnecessarily brought in. 

Davies, J.— I concur. 


(1) 13 A. 432. 
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lAmiialion Act—Act XV of 1877. ScJiedule IJ, Article 118— Suit for possession by Hmdu 
widow as heiress^Defendant in possession uyider an alleged adoption — Limitation. 


A Hiodu died io 1684. leaviog the plaintifi, hi^ widow, and certain landed and 
other properties- The defendant claimed, to the knowledge of the plaintiS in 
1885. to have been adopted by the deceased, and from that date he had claimed 
as an adopted son to be entitled to the estate of which the pUintiS never enjoved 
C4t] possession. She now sued in 1893 for possession with mesne profits alleging 
in the plaint that the adoption bad been falsely set up. but seeking no declaration 
with regard to it: 

Held, that the suit was barred by limitation. 

fDlBS., 24 A. 195=A.W.N. (1902) lO; 25 C. 351; 9 C.W.N. 222; F.. 24 B 260 
(P.B.); 27 B. 614; 26 M. 291 (F.B.); 1 P-R. 1907 = 31 P.W.R. 1907 : 20 P.R. 
1902 = 11 P.L.R. 1902; R.. 24 M. 405: 1 Bom.L R. 799; 56 P.R. 1903 (F B ) = 
93 P L.R. 1903 ; 68 P.L.R. 1903 = 13 P.L-R. 1904 ; D.. 1 O.C. 35.] 


Appeal against the decree of E. Srinivasa Charlu, Subordinate Judge 
of Kumbakonam, in original suit No. 27 of 1893. 

The plaintiff was the widow of one Soma Gurukal who died in January 
1884. She averred that he left no heirs other than herself and that on 
his death she entered into possession and remained in enjoyment for some 
years of the property forming his estate. Tbe plaint further stated that 
the first defendant falsely claiming to be the adopted son of the deceased 
disturbed her enjoyment, in consequence of which she brought a declara¬ 
tory suit in 1890, which was dismissed on the ground that it was nob 
maintainable for the reason that it was not shown that the lands were then 
in her possession. 

Paragraph 5 of the plaint was as follows : ‘ During the pendency of 
** the said suit and subsequently, the first defendant and the other defend- 
** ants who claim right through him entered upon and usurped the lands 
“from the year 1891.” 

It was alleged that the cause of action arose in February 1891 and 
the prayer of the plaint was for possession of the specified properties with 
mesne profits and for such other reliefs, which to the Court might seem 
proper. The first defendant pleaded that he was adopted by the deceased 
on 15th August 1877, from which date be lived with him until his death 
and that since that event he had been in enjoyment of the property. 

The Subordinate Judge held that the alleged adoption was established 
by the evidence. On the second and third issues which raised the ques¬ 
tions as bo whether the suit was maintainable as framed, seeing that there 
was no prayer that the adoption be set aside and whether it was barred 
by Limitation, the Subordinate Judge expressed an opinion on the first in 
favour of plaintiff and on the second in favour of tbe defendant. His 
judgment on this part of th6 case was as follows : 

“ I am not prepared to sav that the suit is unsustainable, because the 
" plaintiff has not expressly sought to have tbe first defendant’s alleged 


• Appeal No» 88 of 1695* 

29 



20 Mad. 42 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1896 

Nov. 24. 


Appel- ‘ 

LATE 

Civil. 


20H. 40= ‘ 
6 H.L.J. 272. • 


‘ adoption declared untrue. The omission to ask for such a relief is 
‘certainly not accidental but intentional. A suit for a declaration that an 
alleged adoption had never taken [42] place.’should be brought within six 
‘ years from the time whan the party suing and entitUd to sue for it came to 
‘ know the alleged adoption under Article 118 of Schedule II of Act XV of 
‘1877. As the plaintiff in this case had known that the first defendant was 
^ set up as an adopted son soon after her husband died in January 1884, her 
advisers must have known that an express claim for such a declaration 
would be at once met and that successfully by the plea of limitation ; and 
‘I they have accordingly omitted it. But it seems to me upon the latest 
authorities that, whether she prayed for it or not, the framing of the plaint 
" can give her no advantage. In the case of Jagadamba Chaodhrani v. 
‘‘ Dakhina Mokun Roy Chaodhri (1) decided by the Privy Council, ‘ it was 
^ settled that a suit to set aside an adoption within the meaning of these 
• 1 1 in the Limitation Act need not be a suit having declaratory con¬ 
ic ^*^1’ that any suit in which the decree prayed for involves the 

• <. 1*^® question of the validity of an adoption set no in defence 

a suit to set aside an adoption.’ These remarks were emphasized again 
by their Lordships in the more recent case of Mohesh Narazn Munshi v. 
i. Nath Moitra [2). In the case then for consideration, there was, 

■ like the present one, no prayer for a declaration that the defendant’s 
adoption was invalid or never took place. and their Lordships held that 
that suit was, in substance, a suit to set aside an adoption ’ within the 
^ rneaning of Article 129 of Act IX of 1871, the Act of Limitation 
.1 preceded Act XV of 1877, and which apnliel to the circumstances 

_ of that case. Their Lordships observed in the first case Quoted above 
that the Legislature, having deemed fit to allow ‘ only a moderate time 
within which such delicate and intricate questions as those involved in 
^adoptions shall be brought into dispute, it should strike alike at all suits 
in woich the plaintiff cannot possibly succeed with-ut displacing an 
apparent adoption by virtue of which the defendant is in possession.’ 

The plaintiffs vakil in the present case adopted the contention of 
the learned counsel for the plaintiffs in Jagadamha Chaodhrani v. Dak- 
htnaMohun Roy Chaodhri (1) that she was suing not to set aside any 
^ adoption, but to recover possession on her prima facie title as heir to the 
^ deceased that it was the defendant who alleged his adoption and that, 

^ on his failure to prove it, it need [43] not be set aside, but taken 
'• ^ existed ; and relied on among other authorities Basdeo v. 

“ (4) a,odSundaram v. Sitham^ 

^ mal (5). The answer given by their Lordships to that argument which 
they characterised as ingenious ’ was ‘that the defendants are in posses- 
Sion m Che character of adopted sons : the prima facie title is with them 

possession’ (see 

Jaqadamba Chaodhrani v. Dakhina Mohun Roy Chaodhri (l)) The 
same answer should be given in answer to the plaintiff’s contention. If 
the plaintiff by reason of her laches failed to have the defendant's title in 
“ ^^optioa declared untrue or invalid, within the time aUow- 

^ ed by law which in the present case is six years from when the fact was 

known to her, she cannot afterwards sue to deprive the defendant of the 
possession he has. 

The last Allahabad case, though on all fours with the case now 


(1) 13 C. 300 (318h 
(4) 9 A. 263 (267). 


(2) 20 0.487. (3) 8 A. 644, 

(5) 16 M. 311. 
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*' under oonsider.\tioa, is oo binding authoriby against) the two rulings of 

“ the Privy Counoil already quoted : and following thesanae I 6nd that 

“the second issue should be decided in plaintiff’s favour ani oo the third 
^ * 

' issue that the suit is barred by the six years’ rule of Article 118." 

In the result the Subordinate Judge dismissed the suit 
The plaintiff preferred this appeal. 

Narayana Bau and Stmdara Ayyar, for appellant. , 

Bhashyam Ayyanyar, Desikachariar^ Jivaji Ea 2 i and Kuppusami 
Ayyar, for respondents. 

JUDGMENT. 

Shephard, J.—There is no doubt that the plaintiff know of the 
first defendant’s adoption as long ago as in 1885, that is more than six 
years before the institution of the present suit. The Subordinate Judge 
finds that since the death of Swarna Gurukal, the adoptive father, the 
defendant has been in possession, though for a time after his father’s 
death his possession was disturbed. In 1890, a suit was brought by the 
plaintiff, alleging that she 'aad all along, since her husband’s death, been 
in possession of all his property. It was found in that suit that the 
plaintiff was not and never had been in possession of the property. It 
was necessary for the Judge to find \N’hether the plaintiff was in possession 
at the [44] date of that suit, because she asked for a declaration of her 
title. It having been found that she was not in possession, the suit was 
dismissed on the 28th February 1891. In her present plaint, she alleges 
that she was dispossessed in that very same month. No attempt is made 
to prove this allegation, which in itself is most improbable, but it is 
suggested that the evidence shows that the plaintiff was in possession 
before 1890 and that it is open to her, notwithstanding the decree in 
the suit of 1890, to establish that possession. It is argued that, if she 
was in possession between 1884 and 1890, there was no occasion for her 
to challenge the first defendant’s adoption and therefore Article 118 can¬ 
not properly be applied. Whatever weight may be due to this argument 
in a case in which the plaintiff can show an undisturbed possession in 
defiance of the alleged claim by adoption, the point does not really arise 
in the present case, because it is clear that the plaintiff s possession was 
at the best an interrupted and incomplete possession. The evidence 
seems to show rather that there was a constant struggle for possession on 
her part than that she was in actual enjoyment. 

Holding, then, that the plaintiff is seeking to recover property of which 
she, since her husband’s death, has not been in possession, and which has 
been all along claimed by the defendant in virtue of his alleged adoption, 
we have to consider whether the suit is barred by limitation. On the facts 
stated, it unquestionably would be barred, if the Act of 1871 still remained 
in force, for it has been decided by the Judicial Committee with refarence 
to Article 129 in the schedule of that Act that a plaintiff, whose claim is 
met by the assertion of an adoption and cannot be made good without 
negativing the adoption, must bring this suit within the time fixed in that 
article. It is contended that the ruling of the Judicial Committee is not 
applicable to cases governed by the existing Act, or, in other words, that 
the law as it stood under the earlier Act has been altered by the passing 

of the Act of 1877. . , , , a 

Comparison between Article 129 in the schedule of the repealed Act 

and Article 118 of the Act of 1877 shows that an alteration of the 

language has been effected in all r.hree columns. The period has been 

rednoed from twelve years to six ; the starting point has been altered by 
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1S96 substituting the date when the plaintiff knows of the adoption for the date 

Nov. 24. of the adoption : the description of the suit has been altered. This last 

- alteration is the only [48] one material to the present question, for 

Appel- it cannot be suggested that the other alterations affect the applicability of 
LATE the article. To support the plaintiff’s contention, it is necessary to show 

Civil. change in the language descriptive of the suit points to a change 

— of policy on the part of the legislature and to the intention to restrict the 
20.M. 40- application of the article to suits in which a mere declaration is sought 
€ M.L.J. 272. for. Unfortunately for this contention, we know the reason for the change 

of language and can, therefore, account for it fully without ascribing any 
change of policy to the legislature. It is plain, as is pointed out by the 
Judicial Committee in Jagadamha Chaodhrani v. Dakhina Mohun Boy 
Chaodhri (1), and it also seems to have been pointed out before 1877, 
that the phrase “a suit to set aside an adoption ” is an inaccurate one. 
Hence the substitution in the 118th article of the expression—“suit to 
obtain a declaration that an alleged adoption is invalid or never took 
place.” I am at a loss to understand how this substitution which is 
in accordance with the observations of the Judicial Committee, though 
not consequent upon them, can be taken to effect a change of law in 
favour of the plaintiff. The observations of the Judicial Committee 
apply to the suit of a person in the present plaintiff’s position, whether it 
is incorrectly called a suit to set aside an adoption or correctly called a 
suit to declare an adoption invalid. In Jdohesh NciTCiin Munshi v. Taruck 
Natk^ Moitra (2), there is a strong dictuTn to the effect that the plaintiff’s 
position has not been altered for the better by the change of expression 
and in a later case, it appears to have been assumed that, notwithstanding 
the change, a plaintiff suing for possession must bring his suit within six 
years of his knowledge of the defendants’ adoption. {Lachman Lai 
Choiodhri V. Kanhay Lai Mowar (3). ) A string of cases was cited in 
which a different view of the law has been taken by other High Courts. 
I do nob find in the julgmsnts in those cases any sufficient reason given 
for attributing to the legislature an intention, which in itself is most 
improbable, when it is remembered that before the Act of 1871 was 
repealed, the interpretation put by the Judicial Committee on Article 129 
had not been enunciated. 

An argument is founded on the fact that the language descriptive of 
suit has not been changed in Article 91 corresponding [46] to Article 92 
of tne ActoM871. {Natthu Singh v. Gulab Singh(^).) The reason for 
this 13 plain. The phrase suit to cancel or set aside an instrument ” is not 
an inaccurate one. and therefore there was no need to alter the language in 
the new Act. If it had been the object of the legislature to place parties 
chadoDgiDgor maintaining an adoption in a position more favourable than 
that assigned to them by the Act of 1871. as interpreted by the Judicial 
Committee, the simplest course would have been to repeal Article 129 and 
leave declaratory suits, relating to adoption to be governed be the general 
article. The preservation of the soecial provision for suits in which such 
^estions are raised, shows that the policy which actuated the legislature 
in 1871. was still maintained in 1877. The reduction of the period from 
twelve years to six in cases in which the plaintiff has from the first 
knowledge of the alleged adoption or of the fact that the adoption is 
denied, points to the desire to restrict, as far as possible, the time 
w^n which such questions may be raised. There was no need for the 

(1) 13 C. 308 (318). (2) 20 C. 487 (494]. (3) 22 C. 609, (4) 17 A. 167. 
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abbreviation of the period or indeed for the retention of any special article, 1896 
if it was intended to apply only in cases in which the plaintiff seeks a Nov. 24. 

declaration and nothing more. - 

For these reasons. I am of opinion tliat the law has not been altered Appbl- 
80 as to make Article 118 inapplicable to the present suit and that, there- LATE 

fore, in the circumstances above stated, the suit is barred by the law of CIVIL. 

limitation. - 

Davies, J, —I concur in the conclusion of my learned colleague, as 
it appears clear, for the reasons stated by him, that the plain ruling of ® M L.J. 272, 
their Lordships of the Privy Council has not been in any way affected 
by the mere change in the wording as to the character of the suit in the 
new article. It has been urged, however, that the effect of that ruling 
may not have been foreseen and that it may lead to unnecessary litigation 
on the one hand or to a denial of justice on the other. 

The case is put for instance that supposing the widow hero had been 
in actual possession, there was no occasion for her to sue until she was 
ousted, and yet if that ouster bad taken place more than six years after 
the adoption became known to her, she would not, under the present 
ruling, have been able to contest it. This result, it is contended, involved 
either her bringing a suit at a time[47] when none was necessary, or the 
hardship that when it did become necessary, it was not allowed. 

But the obvious answer to the first part of the argument is that it 
was not unnecessary for her to sue, for it was necessary for the purpose 
of completing her title, which, so long as the adoption stood in the way, 
was a bad one. And the answer to the second part of the argument is 
that the widow would be in no worse a position than the adopted son, 
for, if her six years’ possession had begun with a denial of his adoption, 
he would, after the lapse of that time, be equally debarred under the next 
Article (119) from suing to establish it. 

Another case put is that of a reversioner, say a brother, entitled to 
inherit his divided brother’s estate but for an adoption made by the latter. 

Supposing that adoption to have been made six years before his death, is 
the brother, it is asked, bound to sue to declare the adoption invalid before 
his right to inherit accrues, and when if he should happen to predecease 
his brother, it would never accrue. The answer must be in the affirmative 
and not unreasonably, for although the litigation may, in a case here and 
there, tarn out to have been in vain, that disadvantage is small compared 
with the advantage to the community generally in the security of titles, if 
they are not challenged within a reasonable time. The principle has 
always been the same. The only difference now is that the time for 
-impeaching an adoption has been changed from twelve years from the 
date of it absolutely, to six years from the time that it became known to 
the party ready to dispute it. This is indeed a more favourable starting 

point for him than the old one. .... • u i 

The only case that could arise of a supposed denial of j ustice might be 

the case of a remote reversioner suddenly finding bimself in the position 
of next reversioner but too late to sue. It could be answered to him 
that it was owing to his want of due diligence to safeguard his rights, 

while there was yet time. , , • v- 

It is pointed out that to no other status than that of adoption is this 

six years’ rule applicable. That seems to be so; but it is open to the 

Legislature, I presume, to extend the provision to tbe cases of marriaga 

And legitimacy, if it so pleased. 

The appeal is accordingly dismissed with costs. 
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[48] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur 7. H. Collins, Et„ Chief Justice, Mr. Justice 
Shephard, Mr. Justice Subramania Ayyar and 

Mr. Justice Davies. 


Venkiti Nayak and OTHERS (Defendants), Appellants v. 
Murugappa Chetti (Plaintiff), Bespondent.* 

[2ad and 20th October, 1896.j 


Limitation Act—Act XV of 1877, Section 14—Cause of like nature—Misjoinder of causes 
of action—Want of leave under Civil Procedure Code, Section 44. 

In March 1891 the plaintiff sued the defendant to recover the sum of money 
due on the taking of an account between the plaintiff and the defendant who 
was his agent, and to recover possession of certain land. The plaintiff did not 
obtain leave under Civil Procedure Code, Section 44 for the institution of this suit 
wnioh was accordingly dismissed for misjoinder of causes of action. The nlaintiff 

"o7thTtnd 


EM. that the plaintiS was entitled under Limitation Act, Section 14, to have 
the tnno occupied in the previous proceedings deducted in the computation of the 

Cred by li^ Sn accordingly was not 


[F,, 22 M. 494 =9 M.L J. 37; 24 M. 361; R., 22 A. 248 
219 = 7 Bom.L.R. 90 ] 


(F.B.); 23 M. 583 ; D., 29 B. 


Appeal against the order of W. Dumergue, District Judge of Madura 
in Appeal Suit No. 200 of 1894, reversing the decree and remanding for 

Tir1maSm®“ Munsif Tf 

A suit for Es. 2,315 due on accounts. The plaintiff was a cotton 
dealer and money lender and had a shop at Sengapadai. which was 
managed by defendant as bis agent from 5th July 1831 tn tho iim 
January 1889, when his agency ceased. Accounts not bavbg been^eJri^d 
between him and plaintiff, on 19th March 1891 the plaintiff sue^to 
recoyer the sum of money due on the taking of an account, and also to 
recoyer with damages two pieces of land said to have been conveyed 
benami to the defendant as his agent, without obtaining the leav« If rh« 
Court under Civil Procedure Code, Section 44. The District M., 
whose Court the suit was instituted, made an order on th^ 17th Tnl'I’ 
which, alter quoting Section 44. he said that the suU was habfe 
dismissed, on the ground of misjoinder of causes of action hut th t k 
would give the plaintiff [49] an opportunity to amenrthe plain t and £1^ 
separate suits m respect of these different causes of actinn ii 
7 days for that purpose. No amendment warLde a^ on thf 75th 
June the District Munsif made an order dismissing the suit whL was 
confirmed on appeal on 24th October 1892. The nlaint in fkf ! 
suit was presented on 5th April 1893. ^ 

The District Munsif held that the claim was res iudicafa 
of the previous order which he said was passed under Section 158^of Civil 

Procedure Code ; he also held that the suit was barred by limiS 

plaintiff not bemg, m his view, entitled to the deduction under Limifcafinn 
Act. Sect on 14. of the time occupied by the previous proS^'dinrind ho 
accordingly dismissed the suit. On appeal the District Judge held that 


* Appeal against Order No. 78 of 1894. 

34 



VENKITI NAYAK V. MDRUQAPPA CHETTI 20 Mad. 50 

there was no bar by res judicata and also that the suit was not barred by 

umitation, as to which he quoted Narasimina v. Mxittayan (1). Ha 

accordingly reversed the decree and remanded the suit for trial on the 
merits. 

The defendants preferred this appeal. 

Bhashyam Ayyaiigar, for appellants. 

Krishiiasami Ayyar^ for respondent. 

This appeal coming on for disposal before Best and Subramania 

JJ., on 3rd May 1895, they made the following order of reference 
to Full Bench. 

OEDER OF REFERENCE TO FULL BENCH. ^ 

We defer our decision in this case pending decision of the Full B^^h 

of the question whether misjoinder of causes of action is a cause for 

which time should be deducted under Section 14 of the Limitation 
Act.” 

The case came on for hearing before the Pull Bench on 2nd October 
1896. 

Bhashyam Ayyangar, for appellant. 

There is a conflict of decisions upon the question referred. The 
decision appealed against is inconsistent with the judgment in Tirtha 
y. Seshagiri Pai (2) where it was held that misjoinder is not a cause of 
like nature within the meaning of Limitation Act, Section 14. dissenting 
from the case followed in Narasimma v. MuUayan (l). That ease follows 
Deo Prosad Sing v. Pertab Kairee (3) which is approved in Mullick Kefait 
Bossein v. Sheo Per shad Singh (4) and dissented from Jema v. Ahmad Ali 
Khan(5). l50] The leading cases in BomhSiy are Bai Jayymav. Bai IchhaiQ) 
and Krishnaji Lakshmau v. Vithal Bavji Ranji (7). The expression cause 
of a like nature cannot on the right construction be held to include those 
which are due to the action of the suitor. This is deducible from the 
cases last cited. See also Chunder Madhub v. Bissessuree Debea (8), 
Rajendro Kishore Singh v. Bulaky Mahton (9) and Nobin Chunder Kurr 
V. Rojomoye Dossee (10). 

Krishnasami Ayyar, for respondent. 

Most of the cases quoted in favour of the appellant are really cases 
of defective jurisdiction. The term jurisdiction being used generally and 
not restricted to the pecuniary or territorial limits of jurisdiction. 
In Section 14 the expression “ cause of like nature ” must include formal 
defects which render the Court incompetent to entertain the suit. 
Moreover the subsequent suit must be, in effect, the same suit as the 
first and the other cases quoted for the appellant proceed on this ground. 
See Sklso Mohun Chunder Koondoo'v. Azeem Gazee Chowkeedar{ll), Dhan 
Sing V. Basant Sing (12) and Subbarau Nayudu v. Yagana Pantulu (13). 

The Court (CoLUNS, C.J., Shephard, Subramania Aytar and 
Davies, JJ.) delivered judgment as follows:— 

JUDGMENT OP THE FULL BENCH. 

In the case which gave rise to this reference, it appears that the 
former suit w as dismissed, because, without leave of the Court, claims in 

(1) 18 M. 451. (2) 17 M. 299. (3) 10 0. 86. (4) 23 C. 821. 

(6) 12 A. 207. (6) 10 B. 604. (7) 12 B. 626. (8) 6 W.B 184. 

(9) 7 C. 367. (10) 11 O. 264. /ll) 12 W.R. 46. (12) 8 0. 619, (627). 

(13) 19 M. 90 (95). 
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respect of moveable and immoveable property had been united in one plaint 
in violation of the provisions of Section 44 of the Civil Procedure Code. 
The real question to be decided is whether the reason for the failure of 
that suit was of such a character as to entitle the plaintiff in the present 
suit to take advantage of Section 14 of the Limitation Act. It was 
argued on behalf of the plaintiff that any misjoinder of causes of action 
rendering the Court unable to entertain the suit, should be deemed to be 
“ a cause of a like nature " with defect of jurisdiction within the meaning 
of Section 14. The argument, indeed, was pushed to this length, that 
any plaintiff, whose plaint had been rejected under Section 53 or 54 of 
the Civil Procedure Code, might, provided that other conditions were 
fulfilled, claim to have the time expended on the abortive proceeding de¬ 
ducted in the computation [51] of the period applicable to his new’^suit. 
If it had been intended to embrace such a large class of cases within the 
scope of Section 14, one would have expected correspondingly general 
words to be used. The phrase “defect of jurisdiction or other cause of 
a like nature" seems quite inadequate to denote the miscellaneous cases of 
defect mentioned in Sections 53 and 54. For the purpose of the present 
case, however, it is unnecessary to deal with the argument of the plain¬ 
tiff’s vakil. ^ 

The case was not one in which mere misjoinder of causes of action 

had proved fatal to the first suit. It was rather the absence of the leave 

required by Section 44 of the Civil Procedure Code which rendered the 

Court unable to entertain it. Such a defect as absence of leave was held 

in a recent case decided in this Court to bring the case within the provi- 

sions of Section 14, and we think that case was rightly decided. Subbarau 
Nayudu v. Yagava Pantulu (1). 

^ Following that case we hold that the question, whether such mia- 

joinder as there was in the present instance was a cause for which time 

should be deducted under Section 14 of the Limitation Act, must bo 
answered in the affirmative. 

FINAL JUDGMENT. 

This appeal coming on this day for final hearing, the Court (SUBRA- 
MANIA Ayyar and BoDDAM, JJ.) dismissed the appeal. 


20 M. 31 = 6 M.L J. 241. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 


Payyath Nanu Menon (.Plaintiff’s Representative). Appellant 
V. Thiruthipalli Raman Mbnon and others (Defendants), 
.Respondents. [25th August and 15th September, 1896.] 

Malabar Law-Adaption by the Kamavan of a Marumakkatayam tarwad M 

Code. 

[32] They quarrelled and the lormer withont the consent of the lat'er adoXd'^’ 

__-Aombere of the tarwad hie eon and daughter and her ohiMern On hie d^h 


• Appeal No. 38 of 1895. 
(1) 19 M. 90. 
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for possession of the tarwad property aod for a declaration that 
the adoptions were invalid : 

Held, that the plaintiff was entitled to the relief asked for. 

After an appeal was presented by plaintiff, who had obtained a decree for pos¬ 
session but no other relief, ho died leaving a will making certain dispositions of 
the property to which ho was solely entirled on the assumption that the adop¬ 
tions in question were invalid and his executor was admitted as his legal repre- 
sentative for prosecuting the appeal. 

Appeal against the decree of A. Venkatramana Pai, Subordinate 
Judge of Calicut, in Original Suit No. 39 of 1892. 

The facts of the case and the decree of the Subordinate Court are 
stated sufficiently for the purposes of this report in the judgment of 

Subramania Ayyar, J. 

Plaintiff preferred this appeal. 

Krishtiasami Ayyar and Sundara Ayyar, for appellant No. 2. 

Bhashyam Ayyangar, Sankara7i Nayar and Sankara AIcnoyi, for res¬ 
pondents Nos. 1, 2, 6 and 7. 

Subramania Sastri, for respondents Nos. 3, 4 and 5. 


JUDGMENT. 

Subramania Ayyar, J. —One Govindan Nair and his younger 
brother Nanu Menon were, in the year 1892, the only surviving members 
of a tarwad subject t?0 the Marumakkatayam law. The former, who was 
the karnavan, adopted on the 21st April of that year four persons, viz., his 
son Haman the first defendant, and his daughter Laksbmi the second 
defendant, and her children Paru and Krishnan the sixth and the seventh 
defendants. He made the adoptions without the express or implied con¬ 
sent of Nanu Menon, who had, prior to the date of the adoptions, been 
for many years on unfriendly terms with his brother. In June 1892 
Govindan Nair died. Subsequently Nanu Menon brought the suit, out of 
which this appeal arose, for a declaration that the said adoptions were 
invalid, for possession of the property which bad been held and managed 
by Govindan Nair as the karnavan and for certain minor reliefs. In the 
Court below, he got a decree for the property, Ac., but his prayer as to 
the adoptions was not granted. He preferred this appeal chiefly against 
such refusal to declare them to be invalid. After the appeal was presented, 
he having died leaving a will making certain dispositions of the property to 
which be was solely entitled if the adoptions in question be found to be 
invalid, [53] bis executor was admitted as the legal representative for 
prosecuting the appeal. ^ 

On the one side, the adoptions were impeached, among other grounds, 
for the reason that one essential requisite for a valid adoption, viz., the 
assent of all the members of a tarwad was wanting in this case, inasmuch 
as Nanu Menon had not consented. On the other side, it was ui’ged that 
such consent was unnecessary since Govindan Nair, as karnavan, bad sole 
authority in the matter. Without entering into the question whether the 
consent of all, or only that of the majority of the members of a tarwad is 
necessary, it is sufificient for the purposes of this case to determine whe¬ 
ther the latter contention is sound. 

No decision of this Court or of the local Courts directly bearing on 
that contention was cited. 

Nor has any satisfactory evidence been adduced to show that the 
actual usage of the people is in favour of the view urged on behalf of the 
defendants. The evidence as to custom, called for them, is that of their 
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ninth, tenth and eleventh witnesses. The first of these, the Zamorin of 
Calicut, was not very consistent in the evidence he gave. At first he 
^ated that the karnavan can adopt without the consent of his anandravan. 
But later on he qualified this statement by adding that if the anandravan 
was nether an outcaste nor an insane person, his assent also was necess¬ 
ary. He, however, again, changed his answer and adhered to his original 
statement. The tenth witness, a Nambudri. was more positive in asserting 
that an anandravan's consent was unnecessary. The eleventh witness, 
another Brahman, gave it as his opinion that a karnavan was entitled to 
adopt, even against the will of the anandravans. But ho contradicted 
himself as to a point intimately connected with that under consideration. 
VIZ., the question whether, if a karnavan was opposed to any adoption 
being made but the anandravans insisted upon one, whose will should 
prevaU . As to this in his chief examination the witness observed that 
the adoption should take place in spite of the karnavan’s dissent. Bat in 
cross-examination he said it should not—a statement which wa® subse¬ 
quently retracted. None of the three witnesses was able to speak 
even to a single instance m which a karnavan did in fact adopt without 
the consent of his anandravan or anandravans. Without such corro- 

boration the bare opinions of these witnesses are hardly of much value. 

Lo-IJ Nor does the evidence on the other side throw any light on the 

vw WWW ® evidence, which consists of Exhibits UUU, 

only shows that, m each of the cases to which they relate, 
all the persons interested in the particular adoption concurred in it. But 
it wonld be wrong to accept such inconclusive conduct in so very few 

wT^out a general consciousness on the part of the people that 

without the consent of his anaodravan a karnavan cannot adopt. As to 
the oral evidence neither the third nor the tenth witness, relied upon, 
possesses any special qualifications that would lend weight to their vieW 
that the karnavan alone cnunob act in the matter. 

In the absence, therefore, of judicial decisions or satisfactory proof 
ants, vjz., paragraph 403 of Mr. Justice Strange’s Manual of TTi-n^n 

fhtT‘'onTaflur?!;?°thrsi'f 

nres'^^t^h- 'earned author had in contemplation a c^aseTik! the 

present, his opinion, though uusi.pported hy any other authority thL his 

brrnt>ri‘l’ experience of the people ol Malabar 

be entitled to much weight. But in the passage in question thrautho; 

S es® andwe^L to Marumakkatayam 

lamiiies, and seems to mean nothing more than that when a tarwad finds 

karrvln^ Tha“t a" ““ “ember-“h: 

Karnavan. ihat a question, like the one now under d{Qnnaoir,r. 

present to the mind of the author, there is nothing in the paragraph itself 

Consequently, the passage relied on.® canlVbe treated as 
an authority m favour of the view for which it was cited. 

poBselser und“ar karnavan 

possesses, under the law, large powers with reference to the concerns 

o his tarwad He is by birth the head of the family, holds possesion 

of Its property, receives the income and distributes the same aowrding to 
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Jiis own discretion among those under his protection. And no doubt, in 
transactions with outsiders as well [55] as in litigation with such persons, 
he generally represents the family. Bub it does not follow that he possesses 
similar independent authority with reference to adoptions into the family. 
S'or the powers just above referred to, are obviously all more or less con¬ 
nected with management only; whereas adoption, on the other hand, is an 
act which clearly falls outside the scone of mere management. Such 
affiliation involves bringing in strangers into a tarwad and the exercise of 
the power so to affect its very constitution is prima facie not a matter to® 
be entrusted to any one member, however prominent the position he occu¬ 
pies in that body is. Here it may be asked, is not a similar power vested 
in a father of a Hindu family to whom a karnavan has been compared ? 
(Vide in Eravanyii Revivarman v. Ittapu Revivarman (1).) It is true that 
such a father has full authority to sanction the introduction of a stranger 
into the family by empowering a widow of one of his sons to make an 
adoption to her husband. But that exceptional power of the father rests 
upon a special provision of the Hindu law. So far therefore as the present 
question goes, there appears to be no analogy between the father and the 
karnavan. Moreover, considering that, unlike under the Hindu law, a 
practically unlimited number of persons of both sexescan be adopted under 
the Marumakkatayam system, it is scarcely necessary to point out that 
the power in question, if it were exercisable by a karnavan alone, is, 
should he h^pen to be an unscrupulous mao, capable of being used by 
him with impunity so as to cause serious detriment to the other members 
ol his tarwad. 

In these circumstances, with every desire not to weaken the establish¬ 
ed authority of a karnavan, one cannot, especially when called upon bo 
lay down almost for the first time a definite rule on the subject, ignore 
altogether the inexpediency of recognising that a karnavan by himself is 
entitled to adopt; since that would only add one fresh ground for discord 
and dissension between a karnavan and those subject to bis authority, of 
which the constant conflict of the former’s interest with bis duty 
referred to in Eravanni Revivarman v. Ittapu Revivarman (1) is a fruitful 
causOi and which are said to be so rife in many families in different parts 
of Malabar. 

Before concluding this discussion, it remains to notice an argument 
urged on behalf of defendants, viz.^ that should it be found [56] that an 
adoption made by a karnavan was, having regard to all the circumstances 
■of the case, prejudicial to the true interests of the other members of the 
tarwad, it is open to a Court to cancel the same, as it would cancel a sale 
of property belonging to the family but improperly alienated by a karnavan 
without the assent of the other members. It is hardly necessary to say that 
there is more than one solid distinction between the two classes of cases. 

In the first place, it cannot be denied that, under certain circumstances, 
the power to transfer, even by way of sale, is part of the powers of a 
manager like a karnavan (compare the observations in Kalliyani v. 
•Narayana (2) whereas, as already pointed out, the power to import stran¬ 
gers into the family by adoption is essentially of a different and higher 
nature. In the second place, while the Courts, in interfering wi«h an un¬ 
warranted transfer of property by a karnavan, exercise a jurisdiction, on 
the whole beneficial to the family, they would be instruments of doing 
little but harm if they are also required to set aside adoptions, not on the 

(1) 1 M. 163 (167). (2) 9 M. 266 (267). 
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1896 ground that they contravene some definite rule of law, such as that relating 
Sep. 15. to the vamsam or tribe of the parson to be adopted, but on the ground of 

the undesirableness of the adoption, the unsuitability of the person or 
persons selected, or for other like reasons. Surely these are matters for 
the final decision of the party making the adoption. To leave such ques¬ 
tions open for adjudication by Courts cannot but introduce a mischievous 
element of uncertainty and doubt as to the status of the persons adopted^ 
20 M, 81=s operate as a premium to vexatious litigation, and, above all, throw upon 
6 M.L.J. 241. the tribunals a duty that, from its very nature, they are not io a position 

to discharge satisfactoiily. 

It would seem, therefore, that the view that a karnavan, at his sole 
unfettered discretion, can adopt, finds little or no support even in principle. 
And as on this ground the adoptions in question fail, it is unnecessary to 
consider the other reasons urged against their validity. 

The only other point to be noticed is the objection taken by the ap¬ 
pellant as to the amount of damages awarded in respect of certain mate¬ 
rials of a dilapidated building removed and used by the defendants. There 
is no good reason to think that those [57] materials were worth more 
than the sum granted by the Subordinate Judge. 

The decree of the Lower Court will be modified by declaring that 
the adoptions are invalid, and in other respects it must be confirmed. The 
respondents will pay the appellant’s costs here. 

J. I quite agree in the conclusions of my learned colleague. 
I would, however, add two additional reasons in support of the view we 
have taken on general principles, namely, that the karnavan as such has 
not the sole power to make an adoption. 

Id the 6ist place, there has been no attempt co prove that a legal or 
moral obligation is cast on the member or members of a moribund tarwad 
to make an adoption. On the contrary, the witnesses in the case do not 
go further than saying it is proper—not that it is obligatory. This is con¬ 
firmed by the fact that the practice is by no means universal or there 
would not be the frequent escheats to the State of tarwad property for 
want of a successor. The making of an adoption then being optional how 
can the karnavan, without the consent of his anandravans, forestall them 
and deprive them of that option which in the nature of things must reside 
in the last surviving member or members of the tarwad ? If thev should 
agree there is an end of the matter, but if they do not agree, the karnavan 
m acting on his sole authority is arrogating to himself a power of making 
a final disposition of the family property. The powers of a karnavan are 
great, but none of the powers so far recognized in him is so large as that 

thTtplwT^ to allowing him to make a gift of 

the tarwad property, which he cannot ordinarily do. ^ 

And in the second place, even if it be obligatory, there is no actual 

memhlr^ ’“ioPt'OD uotil the tarwad is reduced to a single 

Zn occasion for the exercise of the power really arises only 

when disputed, must be held 

tL"m: Lbslle' ® ‘ben 
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20 M. 38 (F.B.)=6 H.L.J. 281. 1396 

[68] APPELLATE CIVIL—FULL BENCH. N^ia. 

Before Sir Arthur J. H. Collins, Kt., Chief Jtistice, FULL 

Mr. Justice Subramania Ayyar and Mr. Justice Davies. Bench. 


Seeni CHETTIAR (Defendx7it No. 1). Appellant v. 

SanTHANATHAN CHETTIAR AND OTHERS {Plaintiff and Defendants 
Nos. 2 and 3), Respoyidents.*" [25th Septambev and 12th November, 1896.] ® 

Btfpis^rahon Act—Act Ill cf 1877, Sections 3. 17 ni)^InUr€st in land—Timber—Lease 
—Specific Relief Act—Act 1 of 1877, Section Z6—Injunction. 

The plaiatifi (who held oa lease a share in a village and in the trees stand¬ 
ing in the village tank), in oonsideration of Rs. 200 and a promissory note for 
Rs. 3.200, executed in favour of the defendant a document by which he assigned 
to the latter the right “to cut and enjoy the trees. fora period of four years 

from its date. The instrument was not registered. The defendant felled the 
trees which were mature at the date of the instrument and subssequently felled 
others since matured. The plaintiS now sued for a declaration of his title to the 
remaining trees and for an iojdoocioa to restrain the defendant from intermed¬ 
dling therewith, alleging that he had sold to the defendant orally the right to 
fell only such trees as were then matured : 

Held, that the unregistered iostrumeot purported to convey an interest in 
immoveable property, and was not a lease and was inadmissible in evidence ; and 
that the plaintiff waa not entitled to relief by way of injunction or otherwise. 

[P.. 29 M. 353; 15 Ind. Gas. 234(239); R., 13 B^m. L.R. 874 (877)= 12 Ind. Cas. 
375 ; 17 C.W.N. 166=»16 Ind. Cas. 705 (707) ; 1 Ind Cas. 903 = 5 N.L R. 21 ; 

5 M.L.T. 295; D., 28 A. 277 = 3 A.L.J. 138=A.W N. (190G) 4.] 


20 H. 56 
IF,B.) = 
U.L.J. 281. 


Appeal under Latbers Patent, Section 15, against the judgment in 
second appeal No. 319 of 1894, which was preferred against the decree of 
F. H. Hamnett, Acting District Judge of Tinneveily. in appeal suit No. 214 
of 1893, confirming (save as to costs) the decree of S. Gopalachariar, 
Subordinate Judge of Tinneveily, in original suit No. 12 of 1892. 

The plainbief alleged that he and defendant No. 2 were joint lessees 
under a lease in the village of Patbampattur and in the trees standing in 
the village tank, that in October 1890 when there were 3,500 trees fit for 
felling, defendant No. 2 sold his half share therein to the plaintiff who 
conveyed them orally to defendant No. 1 in January 1891 for Rs. 200 
paid in cash and Rs. 3,200 secured by a promissory note, that defendant 
No. 1, having felled the trees above referred to. proceeded to fell others 
since matured, [39] alleging that his rights remained in force during the 
whole currency of the lease to the plaintiff and defendant No. 2. ihe 
plaintiff prayed for a declaration of bis right bo the trees standing in the 
tank and for an Injunction restraining defendant No. 1 from felling them. 

Defendant No. 1 claimed to be in possession and to be enbibied to the 

trees under an instrument executed in his favour by the plaintiff on let 

January 1891. That instrument which was not registered was in the fol¬ 


lowing terms:— , ^ , , , 

“ In respect of the transaction of business horetoforo taken on 

“ contract from Madura Pattamara in Faali 1294 by me and A. N 

“ Maenakahisundaram Settiar Avergal, I have paid on 16th December 1890 

“ in current Faali 1300, value for the aaid Meenakahiaundaram Settiar a 

“ half ahare, excluding my ahara. in the karuvela. velvala morgoaa and 

“ manjanatti treea, &o.. in Pattambudur tank to the north of the said 

" village and in the gum (reain) karuvalam nuts, grass, kora, Sco., standing 


• Letters Patent Appeal No. 73 of 1896 
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thereon ; and been enjoying the same till this day. As I have settled a 
value of Rs. 3,400 for the said two shares together with the tank and 
bed of the said tank so that you may cut and enjoy the trees, Ac., and the 
gra_3s, korai, gum, karuvela nut, &c., from this day till the close of Fasli 
loC4, and executed a yadast to you on receipt of a note from you 
promising payment within a period of six months, you will enjoy in the 
said tank, as mentioned above. Should there be any trees or other 

€ M.L.J. 281. “ whatever in the said tank on 1st day of the Fasli 1305. the 

above said person shall not interfere (with it).” 

Subordinate Judge held that the instrument relied on hy the 
defendant was inadmissible for want of registration on the ground that it 
dealt with immoveable property and he passed a decree for the plaintiff as 

prayed with costs. On appeal the District Judge was of opinion that the 
unregistered instrument could operate only with regard to the trees ready 
to be felled, at the date when it was executed. He modihad the decree 
costs against only by directing that each party should boar his own 

Defendant No, 1 preferred the above second appeal which came on for 
hearing beiore SHEPHARD and BEST, J.T. 

Ramachandra Rau Saheb, for appellant. 

c/iar£°L^iTptSn;^ NTr'' Tiruvenkata- 

Erishnasami Ayxjar, for respoadent; No. 3. 

evidenl^hvquestion is whether the yadast tendered in 
llleTnterL tnnf A K “ ru® registration. 

in the riehf‘•n ^ ^ defendant under the instrument consisted 

“rl and the the produce of all the trees in the tank bed as also the 

ceedLfi four vears remove the trees for a period ex- 

and readv to be cut ^ *'he trees and grass then growing 

in immoveable property .nTo'eTJ^’ iTw7s ^d^^^^e iLtdanI 
should have exclusive enjoyment of the products named in the yadast 

Ucense (seeTikVSpU'T ^nd as“t7 

=rr. rc.“, 

afford, the defendants’ claim to continue Jttint 7 

W,,‘S sr. 

b„‘i“Td" ss'r 

think that; all the fcimberaad gra33 staadiog at the date of the yS^had 


(1) 6M.H.C.R. 71. 
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been removed. It is nob stated explicitly, but I think it may be inferred, 
that the note for Rs. 3,200 which was produced by [61] the plaintiff has 
never been liquidated by the defendant. Under these circumstances, the 
question which I suggested at the hearing does nob arise. I mean the 
question whether the Court should assist by an injunction a plaintiff who, 
while he has himself received the greater part of the agreed consideration, 
is endeavouring to prevent the defendant from enjoying that for which he 
has paid. Seeing that the defendant has actually paid only Rs. 200 and 
must have had in the shape of timber and other things a sufficient quid 
pro quo, I do nob think he has any cause to complain of the injunction. I 
would dismiss the appeal with costs. 

Best, J.—The yadast on which appellant relies is no doubt an 
instrument creating an interest in immoveable property for a period of four 
and a half years extending from its date (1st January 1891) to the close 
of Fasli 1304 (30th June 1895). It is nob merely a license bo cub trees 
and grass in existence on the tank bed at its date, but to “ cut and enjoy 
the trees, *fcc., and the grass, korai, gum, nuts, &c., from this day bill the 
close of Fasli 1304.” It is, therefore, a document that should have been 
registered and in default of registration, is inadmissible as evidence of any 
transaction affecting immoveable property. Consequently it would be of 
no avail to defendant if produced by him in support of a suit for posses¬ 
sion of the tank—or for enforcement of his right to take grass, nuts, I'tc. 
(see Sukry Kurdeppa v. Goondakull Nagireddi (1)). Nor would it be 
admissible as evidence to resist a claim by the plaintiff for possession of 
the tank. The present suit, however, is not for possession of the tank, 
but only for a declaration of plaintiff’s right bo certain standing trees and 
for an injunction restraining defendant from felling the same. An unreg¬ 
istered document inadmissible as evidence affecting immoveable property 
is none the less admissible when the question relates only to moveables 
(see Thajidavan v, Valliamnia (2)). Standing timber is moveable property 
according to the definition given in Section 3 of the Registration Act itself. 
Consequently, the non*registiation of the document in question is no bar 
to its admissibility for the purposes of this suit. The genuineness of the 
yadast is found as a fact and the payment by defendant of Rs. 3,400 as 

consideration is not denied. . , 

[62] The District Judge would no doubt have dismissed the plaintiff s 
suit, had it not been for his finding that the unregistered yadast could not 

be considered. 

As, in my oninion, the yadast is admissible as evidence for the pur¬ 
poses of this suit, in which no immoveable property is sought to be affected, 
I would allow this appeal, and setting aside the decrees of the Courts below, 
dismiss the plaintiff’s suit and direct him to pay first defendant s costs 

throughout. , . _ , , . 

In consequence of the difference of opinion between their Lordships, 
the following order was made by Mr. Justice BEST under Section 575 o 
the Civil Procedure Code.2 

ORDER. 

Under Section 575 of the Code of Civil Procedure Mr. Justice 
Shephard’s judgment prevails and the appeal is dismissed. 

Defendant No. 1 appealed as above under the Letters Patent. 
Bamachandra Rau Saheb, for appellant. _ 

(2) 15 M. 336. 
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Bhashyam Ayyangar and Ramakrishna Aiyar, for respondent No. 1. 
Seshachariar, for respondent No. 3. 

Ramo^handya Rau Saheb, for appellant, referred on the question 
whether the instrument was a lease or not to Venkatachellam Chetti v. 
(1) and he contended on the authority of Sukry Kurdeppa v. 

^oondakull Nagireddi y2), Misri Lai V. Mozhar Rossain (3) and Bansi- 

anar v. Sant Lai (4) that the property dealt with thereby was moveable 

property. He also contended that the transaction was in the nature of a 

contract to sell property (5), Rajah Sahib Prahlad Sen v. Baboo Budhu 
otng (6). 

He also argued that in any view of the above questions the suit 
was not maintainable under SpeciOc Relief Act. Section 42. against the 
defendant who was legally in possession of the trees and finally that the 
conduct of the plaintiff had been such as to disentitle him to receive 
relief by way of injunction, which a Court was not bound to grant under 
Specific Relief Act, Section 56. save in the exercise of a sound discretion. 

Bhashyam Ayya^igar, for respondent, contended that the plaintiff was 
in possession and that in second appeal the High Court should not inter- 
fere the discretion, which the Lower Courts had [63] exercised in 
grantiog to the plaintiff the relief hy way of injunction. On the oon- 
^ruction of the document it is clear that it deals with an interest in im- 
moveable property and consequently it is inadmissible in evidence for 

3 rd 1 I*" ^ exempted under the notification of 

definition in the Indian Act 

r3v°eTandlnrhe d leaseslnlh^^m is^ 

reserved and in the document now in question no annual rent is reserved. 

JUDGMENT. 

u P appeal No. 319 of 1894 was orieinallv 

heard before Shephard and Best. JJ.. and those learnedTudgTs dis^ 

agreed "“ the conclusion they arrived at; and in consequence of Best J 
thrne other JudSs“''' before 

JanuIry%^89T'‘!rreatad“'' whether the yadast, dated 1st 

January ibyi. created an interest in immoveable propertv and if so 

whether it could be used as evidence not being registered The yadast is 

and been' eCyiL?’th ’ f^orai, &c.. Indirglh^mon ! 

“ frees ’ &c and the ^ f ®°joy ‘he 

"ecuted a vadl r ®>°®® 1304. tnd Z- 

•--:— Should there be any trees or other materials whatever irs 


(1) 8 M. 358. 

(4) 10 A. 133. 

(7) L.R. l.O.P.D, 35. 


(2) 6 M.H.C R. 71. 
(5) 5 M.L.J. 263. 


(5) 13 0. 262. 

(6) 2B.L.R. P.C. in. 
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the said tank on fche first day of Fasti 1305, the above said parson shall 
not interfere (with it).” 

It appears to me that there can be no doubt but that the yadast 
does convey an interest in immoveable property: the [64] contrary 
proposition is not arguable. It has long been settled that an agreement 
for the sale and purchase of growing grass, growing timber or underwood, 
or growing fruit, not made with a view to their immediate severance and 
removal from the soil and delivery as chattels to the purchaser, is a con¬ 
tract for the sale of an interest in land. I, therefore, hold that the yadast® 
does convey an interest in immoveable property and is not receivable in 
evidence being unregistered. 

The next question is to what relief (if any) is the plaintiff entitled. 
For the reasons given by Subramania Ayyar, J., in his judgment, I am 
of opinion that the plaintiff is not entitled to any relief. I would, therefore, 
reverse the decree passed in plaintiff’s favour and dismiss the suit. The 
other Judges having decided that each party should pay his own costs 
throughout, I am not inclined to differ from them on that point. 

Subramania Ayyar, J.— The first question argued in this case was 
whether the document, dated the 1st of January 1891, found to have 
been executed by the plaintiff to the first defendant, was rightly held to 
be inadmissible in evidence for want of registration. 

The determination of the question depends upon the soundness or 
unsoundness of the contentions urged on behalf of the plaintiff, vis., first, 
that the transaction evidenced by the said document amounted to a lease 
of the plaintiff’s interest in the tank of the village of Pattambadur men¬ 
tioned therein for a term of a little more than four years, and secondly, if 
that contention fails—that the document created in favour of the said 
defendant an interest in immoveable property of the value of more then one 
hundred rupees. 

First, as to the contention that there was a lease, it is to be observed 
that, to constitute such a transfer, it is essential that exlcusive possession 
of the property which is the subject of the transfer, should be intended to 
be vested in the transferee (Woodfall on Landlord and Tenant, llth 
edition, page 129/ If the possession is, however, not of that character, 
the transaction, whatever else it may bo, is not a lease. This being clear, 
we have to see whether the instrument in the present case secured to the 
defendant any possession, and, if so, exclusive possession. 

Neither the language cf the instrument nor the nature of the case, 
in my opinion, supports the view that the plaintiff, who, as [65] the 
lessee of a sharer of the village, had joint possession of the tank, divested 
himself of such possession and transferred it to the first defendant under 
the document. 

The term ** lease” does not occur in the instrument at all. Nor is 
anything stated therein which, in the slightest degree, suggests that the 
plaintiff’s right to the possession of the tank was in any way to be affected 
by the instrument. Again, the tank being a work of irrigation attached 
to the village, it cannot be supposed that the plaintiff, in entering into 
the contract with reference to the trees, &o., growing or likely to grow 
Upon the bed or the embankment of the tank, agreed that, during the 
period mentioned in the document, the tank was not to be enjoyed, either 
by himself or by others entitled thereto, as a reservoir for the water 
required by them for the irrigation of their lands, or that such parties 
should not bo at liberty to use the tank in any other way in which they 
were entitled to use it, provided their action did not injuriously affect the 
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special rights conferred upon the first defendant with respect to the trees^ 
&o., already referred to. It follows, therefore, that the plaintiff did not 
part with such possession of the tank as he had and that the first 
defendant obtained merely a right of access to the place for the reasonable 
enjoyment of what he was entitled to under the contract. Further, even 
if by a stretch of language the first defendant were to be considered to 
have acquired a right to some sort of possession of the tank bed, it is 
^ite clear that such right was not exclusive, or, in the language of Lord 
Hatherley, it was not unattended by a simultaneous right of any other 
person in respect of the same subject matter Cory v. Bristoio (1). 

My conclusion, therefore, is that the transaction was not a lease. 

As to the second contention, it is scarcely necessary to observe that 
though standing timber is, under the Kagistration Act III of 1877. moveable 
property only, still parties entering into a contract with reference to such 
timber may expressly or by implication agree that the transferee of the 
timber shaU enjoy, for a long or short period, some distinct benefit 
to arise out of the land on which the timber grows. In a case like that, 
the contract would undoubtedly be not one in respect of mere moveables, 
but would [66] operate as a transfer of an interest in immoveable property. 
Therefore, the point is whether the contract in question falls under the 
latter description Taking all the provisions of the document together, I 
hink tnere was here more than a sale of mere standing timber and that. 

Mar^h^lT r Vaughan Williams quoted with approval in 

Marshall v. (2) cited for the plaintiff, ‘‘itwas contemplated that the 

“ thlVnd“ ^ nutriment to be afforded by 

than fni?r^vna that the comparatively long period of a little more 

^rees Ho i ° for cutting and removing the 

trees IS. to my mind, strongly m favour of the above view 

an intersUn'I'mr’ document in question did create 

beiw unreeUtr«r-7 behalf of the plaintiff, and, 

Doing unregistered, it was rightly rejected. 

As Jthe i’n'inno'ii'of'"^ I' relief. 

hhn% thinrhe is of ‘be reliefs claimed hy 

Ca";ek V According to 

■■ Cmirt fh ^ ^ ^bef is bound to tell the 

nZ, n„nH “Od when he brings forward 

“ i( h“Zuld fauln Zt not lllow him, 

;■ framed his case so ‘as toZw °a S “o"the“S “kelIp^ Zls^? 

himZd the &‘elT^‘^h° between 

violating, was for the saleZ a speXnui of‘tees ‘to bTcut“ and°re' 
ZbLr 6gta°bIisL7to‘b®' ‘T This allegation 

true. Xhe case last cited seems to roe to prohibit reliAf haino 

fW .1 ‘ extricate him, is the direct outcome of the faofc 

that the dooument was not registered ; and as the plaintiff [67] himself! 
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equally with the first defoDdaot. is responsible for it. the former 
cannot complain if the Court declines to assist him on the principle 
laid down by Lord Eldon in Rundel v. Murray (l). vis., a Court fre¬ 
quently refuses an injunction, where id acknowledges a right, when the 
conduct of the party complaining has led to the state of things that occa¬ 
sions the application. For another reason also the case is one which 
falls under the comprehensive rale embodied in Claused of Section 56 of 
the Specific Relief Act. That rule rests on the maxim that he who seeks 
equity must do equity and implies that a plaintiff seeking an injunction® 
must coma with clean hands. With reference to this point, it is laid 
down in Kerr on Injunctions, on the authority of the case therein cited, 
that a plaintiff, who asks for an injunction, must be able to satisfy the 
Court that his own acts and dealings in the matter have been fair and 
honest and free from any taint of fraud or illegality, and that if, in his 
dealings with the person against whom he seeks relief or with third par¬ 
ties, he bas^aoted in an unfair or inequitable manner, he cannot have relief 
(3rd edition, page 16). 

Now turning to the facts here, according to the contract Rs. 3,400 
was payable not merely for the trees already taken away by the first de¬ 
fendant, but also for a considerable number still on the ground as well as 
any others that may grow during the remaining period of the contract. 
As the defendant cannot now enjoy the full benefit of the agreement, it is 
not just that he should have to pay the whole of the consideration. The 
plaintiff, who, in addition to Rs. 200 paid in cash, had received a pro¬ 
missory note for Rs. 3,200, has not offered unconditionally or on terms to 
return the note to the first defendant. On the contrary, he has through¬ 
out maintained that he has a right to the entire amount. There is nothing 
to prevent his suing the first defendant upon the note. What amount, if 
any, the plaintiff might recover in that suit, it is not now possible to say. 
However that litigation may end, it is quite clear that the plaintiff has it 
in his power to harass the first defendant by suing him for the whole 
amount. In these circumstances, the plaintiff’s conduct seems to be un¬ 
fair and inequitable within the meaning of the authorities on the point. 
Whilst refusing an injunction on the above ground, it would not be a 
sound exercise of the discretion, vested in the Court under Section 42 [68] 
of the Specific Relief Act, to grant the plaintiff the other relief claimed, 
viz., declaration of his right to the trees. 

I would, therefore, allow the appeal, reverse the decree passed in 
favour of the plaintiff and dismiss the suit, each party being made to pay 
his cost throughout. 

Davies. J.—I entirely concur. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayxjar and Mr. Justice Davies. 


Panchena Manchu Nayar and others {Defendants 
If os. 2 to 6), Petitioners v. Gadinhare Komaranohath 
Padmanabhan Natyar {Plaintiff), Eespondent* 

[16th December, 1896.] 


Companies Aol^Acl VI of 1882, Section i-^UnregisUred association for aain—Illeaal 
contract. ^ 


The ptizs winners in a lottery in which more than twenty persons took tickets 
covenanted with the promoters of the lottery to continue their subscriptions in 
respect of the succesjful ticket for two more years in accordance with the arrange¬ 
ment under which the lottery was established. The money not having been paid 
the promoters brought a suit on the covenant : 

Held, that there was no association of twenty persons for the purpose of gain 
or at all, and consequently, that the plaintiffs were not precluded from suing for 
want of registration under Companies Aot, Section 4. 


[Ap., 29 M. 477 (P.B.) = 16 M L.J. 385 = 1 M.L.T.237; 2 M L.T. 52 ; R , 16 Ind. Cas. 
686 (687) = (1912) M.W.N- 1235 ; D-. 11 M.L.J. 130 ; 1 SI.L.T. 106.] 


Petitions under Small Cause Courts Act, Section 25, praying the 
High Court to revise the proceedings of E. K. Krishnan. Subordinate Judge 
of South Malabar, in Small Cause Suit No. 1072 of 1895. 

suit as “ a suit to recover 
^ Rs. 119-3-6, principal and interest due on a kuri scheme in which defend- 
.. ant No. 1, and her deceased son. Sankaran Nayar, held three-fourths of 
a ticket.’ The defence was based on Companies Aot, 1882. Section 4. 
and It was pleaded that the suit was not maintainable because the claim 
arose out of a numerous association for [69] gain which had not been 
registered The so-called kuri scheme was embodied in the document 
(Exhibit 1/, which was translated as follows :_ 

<•"P ISt'' Bdavam 1064 (27th May 
__ 1889). We, Paliakkot Devaki Amona's sons, Kunhikcishoan Nayar and 
“ brother Pauku Nayar of Peruvemba Amsom and Deaam in 

Palghaut taluk do hereby start a kuri (lottery) with the following 
“ terms —The lottery shall be to the total value of Rs. 325. and ahaU consist 
of thirteen tickets each worth Rs. 25. The tickets shall be drawn twice 
** Edavam and loth Vrischigam. The amount for 

the first drawing, t.e., the proprietor’s lot, shall be collected and taken bv 
“ P‘^®PJ^®tors on 15th Edavam current. The lottery shall come to a close 

" n L ®6e members that have come in for lots, 

shall be prepared to pay the amount due by them at 12 o’clock noon on 
^ the day of each drawing at the proprietor’s house. The amount so 
^brought m shall be received by the proprietors, and a receipt written in 
the band of Panku Nayar, executant No. 1, and signed by Kunhikrishnan 
i. executantNo. 2, shall be granted to each member who pays money. 

^ If any member fails to pay the amount due by him on the data of 
drawing he shall pay a penalty of 8 annas a day for those days, for 
which the sum remains unpaid. In the receipt granted for the first 
time the amounts paid at subsequent drawings shall be credited as having 
been received tor respective drawings. Tbe tickets shalL be drawn 


• Civil Revision Petition No. 196 of 1896. 
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’* before 4 P.M. on tbe day fixed therefor. From the amount due to the 1896 
winner of the prize at a drawing, Rs. 2o shall be taken off.and the remaind- Dec. 16. 

er alone paid to the winner. This sum of Rs. 25 shall be distributed in - 

equal shares among the non-winners of prizes towards the interest on the Appel* 
amount paid by them. This system of reserving and distributing Rs. 25 LATE 
shall continue till the last drawing but one. The winners of prizes shall OlVIL. 

give the proprietors such amount of security as may be required by - 

proprietors for the money which has yet to be paid by them. If the 20 M. 68 = 
winners fail to pay at subsequent drawings the amount due by them in M,L.J. 26. 
time, they shall, without any consideration of the term, pay the whole 
* amount remaining unpaid by them with interest at 2 per cent, per 
mensem. If. before winning the prize, any member remits money regu¬ 
larly at some drawings but fails to pay at some others, the proprietors 
“ [70] shall either by themselves or by admitting some others, conduct tbe 
lottery, and pay the whole amount to the winner at the time of drawing, 
and to tbe defaulter only the amount he has already paid, and that too 
without interest and after tbe termination of the lottery. If. after obtain¬ 
ing security from the winners, the proprietors fail to pay them the amount 
due, they shall pay it with interest at the rate mentioned above. The 
‘ proprietors shall insert to this programme an account of the money 
' collected by them from the date of first drawing, i. e., proprietor’s lot to 
the last one, and shall also insert in a schedule subjoined hereto, the 
“ names of members who have come in for lots, with number and 
*' amount of tickets purchased by them. Giving their assent to these 
“ stipulations, all tbe members have subscribed to, and signed in, this.” 

The first schedule to this document gave the names of twenty-seven 
persons therein described as members and stated that each had purchased 
either one ticket or a fraction of a ticket as therein specified. The whole 
amounted to thirteen tickets of Rs. 25 each. Tbe other schedules were 
lists of the amounts received and credited for interest as the result of seven 
drawings of which the last was dated 15th Edavam 1067. 

Tbe first defendant and her son executed a document filed as Exhibit 
A, which bore date 26th May 1893, and was translated as follows :— 

*' Deed executed jointly by Puncbena Chimmu Amma’s daughter 
“ Narayani Amma, and son Sankaran Nayar of Peruvemba Amsom and 
** Desom in Palghaut taluk, to Cheria Puliakkottu Kunhi Krishnan 
*’ Nayar, and younger brother Panku Nayar jointly, of the said amsom 
"and desom. Whereas in the lottery in which interest is distributed 
"among non-winners for the total value of Rs. 325 started by you as 
" proprietors on 15th Edavam 1064 (27th May 1889) with thirteen tick- 
" ets in all including the proprietor’s lot, each ticket being worth Rs. 25, 

" and the lots having been arranged to be drawn twice a year, we have gone 
“ in for three-fourths of a lot and having won the prize at the fourth draw- 
** ing including the proprietor’s lot which took place on 16th Vrischigam 
"1066 (November 1890), we do hereby acknowledge receipt of Rs. 225 
" (two hundred and twenty five rupees) due to us exclusive of interest, 

" in accordance with the terms of the lottery, and agree ^ to pay 
" regularly at future [711 drawings, in accordance with the said terms 
“the sum of Rupees 168-12 0 (one hundred and sixty-eight rupees 
"and twelve annas), obtaining receipt therefor on the back of this docu- 
** ment. Should we fail at any drawing to remit the amount in time, we 
" hereby agree to pay in a lump the whole amount which may remain un- 
" remitted by us, with interest at 2^ per cent, per mensem from the day 
** on which default is made by us. Written on 14bh Edavam 1066 (26th 
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May 1891) in the hand-writing of Pekkanchath Sekharan Nayar of 
Peruvemba Amsom and Desom in presence of the undersigned witnesses,’* 

The Subordinate Judge overruled a plea based on the want of regis¬ 
tration under Companies Act, 1882, Section 4, and held that the sum 
claimed was due by the first defendant on the footing of the above arrange¬ 
ment, and that it was a family debt for which the other defendants were 
liable as members of the tarwad, and passed a decree as prayed. 

Some of the defendants preferred this petition. 

Naraijanaii Navibiar, for petitioners. 

Sundara Ayyar, for respondent. 


JUDGMENT.— 

From the instances which have come before this Court since Bama- 
samt Bhagavalhar v, Nagetidrayyan (1) was decided, it would seem that 
a notion is coming to be entertained that every chit or kuri in which more 
than twenty persons are concerned tails within Section 4 of the Indian 
Companies Act and, therefore, if unregistered, is illegal. It is scarcely 

necessary to point out that whether an undertaking which generally goes 

by the name of chit or kur. falls within the said section, depends, of course, 
not upon the mere name given to the undertaking, but on the existence of 
the essential characteristics required by that provision of the law. 
Whether these requirements are present must be ascertained in each case. 

Subordinate Judge has paid attention to this 
matter. He has taken evidence as to it and has come to the conclusion 

disHno.?iriV®f“ by the above-mentioned Section 4 and is 

distinguishable from Ramasami Bhagamthar v. Nagendrayyan fl) 

^bether the Subordinate Judge’s view is correct upon 
the facts established by the evidence. Now in cases like the ore- 

sent, to warrant the application of the section in [72] question ^tbe 

first poin to be made out is that there is a ‘ comnanv ’ or ‘ partrership ' or 

prXnd:d that thT"’‘7 It ca'no'; be 

pretended that there is here either a company' or a ‘ partnership ’ Is 

S oVth^Aa ? Th®‘an°“ ’ T® Pe-’Bons within the mean- 

other points i ' in the section. This and certain 

English stltu t the f “®u°u corresponding section of the 

of the Indian Act unrl * ° ®''^® i‘^®n*’io®i "'■tb those of the section 

Of the Indian Act, underwent e aborate consideration in Smif A y. Ander- 

toLtruction 7t iinon ih - from the 

conscruccion put upon the section by Jessel, M.R. 

from the ^udements *** is enough to quote a couple of passages 

.•rpretaircn^rhl t: m^’Tslodatio^^-^^ ^ ^ 

* to come wifhin The former observed:— In order 

twenty persons fora tnust be a joint relation of more than 

culty in seeine hoTO fh Purpose . , . . I confess I have some diffi- 

ing on a business wh^ un association for the purpose of carry- 

hut I should hesil■a^e U0»ther a company nor a partnership, 

might not some dav h ,ingenuity of men of business, there 

without being strictly ^eithTr^^ ^ relation among twenty persons which. 

an associS Rnf ® ^ partnership, might yet be 

an association. But according to all ordinary rules of construction, if 


(1) 19 M. 31. 


(2) L.B. 15 Ch. D. 247. 
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the aasooiation mentioned in Section 4 is not, strictly speaking, a com- 1896 
‘‘ pany or a partnership, it must be something of a similar kind. It must Dec. 16 . 

be a relation established between twenty persons or more ‘ for the - 

” purpose of carrying on business,’ i.e., in order that such company, asso- AppEL- 
elation, or partnership may carry on the business. The business, LATE 

^therefore, whatever the word ‘ business' may mean is to be carried on CIVIL 

” by those twenty persons or more." Cotton, L.J.. used the following _ 

language :—“ I do not think it very material to consider how far the word 20 M. 68= 
association ' ditfers from company or partnership, but I think we may ^ M.L.J. 26. 
say that if ‘ association ’ is intended to denote something different from 
'* a company or partnership, it must be judged by its two companions 
between which it stands, and it 73] ust denote something where the 
** associates are in the nature of partners." 

Clearly, therefore, to constitute an association, within the meaning 
of the section, the existence of a legal relation between more than twenty 
persons giving rise to joint rights or obligations or mutual rights and 
duties is absolutely necessary. Otherwise there would be a mere con¬ 
glomeration of persons as Cotton, L.J., put it, but not an 'association.' 

Turning now to the facts of the present case it is perfectly plain from 
Exhibit I, which sets forth the terms on which the kuri is carried on, 
that no such relation exists between the various persons who have execu¬ 
ted the document. The contracting parties are on the one hand, Kunhi 
Krishna Nayar and Panku Nayar, who organised the kuri, and who are 
called the proprietors in Exhibit I, and on the other, each of the remaining 
ticket holders individually. The right to collect the subscriptions due 
periodically by each ticket-holder rests only with the two organisers. The 
duty of paying the amount collected to the person entitled is cast upon 
them. It is to them that unlike in the case of Ramasami Bhagavathar 
V. Nagendrayyan, (1) the particular ticket-holder who, as the prize winner, 
has received the periodical collection, has to give the necessary securities 
for the payment of the future instalments due by him. Further, if any 
ticket-holder commits any default in paying his subscriptions according to 
the instalments, the proprietors alone are responsible to make up the dehei- 
oncy caused by such default and are, consequently, at liberty to admit at 
their discretion persons not mentioned in Exhibit I as ticket-holders in lieu 
of the defaulters. The only obligation each ticket-holder lies under, is to pay 
his subscription from time to time to the proprietors ; and the only right 
possessed by him is to get from them his several share of the Rs. 25 deduct¬ 
ed at the drawing of each lot out of the total collections and distributed 
among the ticket-holders other than those who have received prizes and 
also to receive from the same parties the amount of the prize when be in 
his turn becomes the prize winner. It is thus manifest that the only 
persons associated with each other in the sense of possessing joint rights 
or being subject to joint obligations or of having mutual rights and duties 
are the two proprietors, whilst the other ticket-holders are [74] in the 
“ language of James. L.J., “ from the first entire strangers who have 
entered into no contract whatever with each other." 

It follows therefore that the very first condition laid down by the 
section relied on is wanting here. 

In arriving at the above conclusion, we have not overlooked the 
observation made in one of the cases cited, to the effect that no hyper¬ 
critical attempt should be made to withdraw from the operation of the 

(1) 19 M. 31. • 15 Ch. D. at p. 274—ED. 
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legislative provision in question any case which reasonahly falls within its 
purview. This is no douht true. On the other hand, it is to he borne in 
mind that the enactment was intended, as stated by James. L.J “ to 
prevent the mischief arising from large trading undertakings being 
carried on by large fluctuating bodies, so that persons dealing with them 
did not know with whom they were contracting, and so might be put to 
great oifhoulty and expense, which was a public mischief to be repressed.” 

7 M.L.J. intention is sought to be availed of for 

I ^ obligations incurred in connection with compaiatively small 
undertakings like toe present, carried on on the responsibility of a very few 
known individuals and resorted to by ticket-holders from prudential mo- 

the Ltv’‘nrth‘"p°^ effecting some savings from their petty incomes, it is 
the duty of the Courts to guard against the extension of the statute, from 

Being satisfied, as already stated, that here the very first reanisite 

tion'whiV"“““ “-e-Bsary to consider tL oter 'qut 

tion which was argued at length, Wz., assuming that the ticket-holders 

and the proprietors do constitute together an association of the kind con¬ 
templated by the section, whether the association can be said to have 

the'aStion'of g:i"n"''’°" object 

dismhl^heTetitio^wHh Subordinate Judge's conclusion and 


Before Mr. 


20 M. 75. 

[76] appellate civil. 
Justice Suhramania Ayyar and Mr. 


Justice Boddam. 


Llztn and 20bh November, 1896J 

share for himaelf.® A ^thlrrson between them, reserving no 

tition of the property which had been divided ® 

acquired by his brothers by means of its proceed"^ Property subsequently 

Held, that the plaintiff was entitled to the relief claimed 
ER.. 33 B. 267 = 10 Bom. L. R. 778 ; Expl.. 23 b. 636,] 

Second appeal against the decree of M B Simdare. A.., a u a- 
nate Judge of North Aroot, in appeal suit No 113 of IRd^ ■ '.t*' 

decree of T. Swami Avvar Diatrinf # ‘ 

No. 337 of 1892. ’ Chittore. in original suit 

estaJand‘Sp6rtv'tq°u^Jld‘wl’^^^ ‘he ancestral 

estate of the family, of whioh th^ nlainHff^* a® “^0 ancestral 

Noa. 1 and 2, wer^the members. "Sendanf No' defendants 

a stranger m possession of part of the pronert^of whTI 

sought. pioperty of which partition was 


• Second Appeal No. 880 ol 1890 . 
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The first defaadanfc pleaded that his share of the ancestral property 
had been separated and delivered to him many years before suit, and that 
part of the property now in question had b^en acquired by him since that 

date. Defendant No. 3 claimed to be an illatom member of the family, 

and raised other pleas similar to those of defendant No. 1. 

The Subordinnte Judge found that the third defendant was a member 
of the family as he claimed to be ; that there had been partition of the 
fanaily property before the plaintiff was born ; that in 1891 when the 
plaintiff was an infant, the partition was re-adjusted under an instrument 
executed by the adult members of the family. He also found that at 
the time of the original partition the father had reserved no share for 
himself. The [76] Subordinate Judge, upon these findings confirmed 
the decree of the District Muosif, under which the plaintiff obtained a 
one third share of the lands originally divided between defendants Nos. 1 
ind 2, but not in the subsequent acquisitions. He said :—" The acquisi- 
^ tiODs could not bs considered as self acquired if there vvas no previous 
^ division. There having been already a division, subsequent acquisition 
^ made by their profits must be held to be the acquirer’s separate properties 
^ 10 ordinary circumstancas. Here, we have a case of an after-born son. 

^ The father reserved do share for himself and the whole property was 
^ distributed among the sons in e.xistenoe at the time of partition. There 

18 no contention that the father had any subsequent acquisitions. In 
^ such a caseYagnavalkya says, that the posthumous son, whoso mother’s 
^ pregnancy was not manifest at the time of partition, must receive, out 
^ of his brothers’ allotments, a share equal to their shares after computing 
_ the income which has accrued and the father’s debts that have been 

Chapter I, Section VI, paragraph 8, ordains that 
^ in such case the allotments must be made out of the visible estate, and 
paragraph 9 explains the meaning of the visible estate by saying 
Beceived by the brethren.’ From this it is evident that the Mitaksbara 
^ contemplates a share to be allotted out of the shares previously allotted, 
but not out of acquisitions subsequently made by the brethren. 

‘ I think, therefore, that the finding of the Lower Court in regard to 
plaintiff’s share out of the shares allotted to first and second defendants 

ft c 

19 not open to question.” 

The plaintiff preferred this second appeal. 

Sriranga Chariar, for appellant. 

Jumbulinga Mitdaliar, for respondents. 

JUDGMENT. 

There was a partition between the appellant’s brothers, the first and 
second respondents, and their deceased father before the appellant was 
born. At that partition the father reserved no property to himself. The 
Lower Courts have held that the appellant is entitled to a share out of 
the property taken by the said respondents at the partition. The appel¬ 
lant was, however, not allowed a share out of certain other items of pro¬ 
perty in the hands of his brothers. These were excluded from the partition 
decreed to the appellant, not because they were the separate property of 
the parties in possession, having been acquired by [77] them without the 
ftid of the ancestral estate, but, as we understand the Subordinate Judge, 
-simply on the ground that acquisitions after the partition, even though 
made with the aid of the property obtained at the partition, belong solely 
to the acquirer. This view is clearly not supported by the authorities, to 
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some of which the Subordinate Judge himself refers Tho • • 
or ‘pro6f in Yagnyavalkya’s text “The Xb e estate IrrJZ t ‘ 

corrected by profit or loss ” (as rendered by Mandl) ( 9 ^ ^ 

Mitaksbara in ChanfAv 1 ^tt q I iuanQujfj (Z) on which tho 

..arbSd^TLL^rs JJ;®. »bbt. 

partition and gives to the after-born son a risht L nht ' 

out of the subsequent additions also, provided of course fU 

not to have been acquired without tL lid ef ' course they are shown 

principle of the rule as poinred ont 

Mitaksbara, Chapter I Section VI 9^Pifpr!^ commenting on 

after-born co-parcener Tcrce^d ’ 

therefore, be modified accoSy tL 

appellants costs disallowed in the^InworP ^ respondents will pay tbe 
second appeal. But as afiainsttbA fh‘ as well as his costs in this 

with costs ^ respondent the appeal is dismissed 


[78] APPELLATE CIVIL. 

Before Mr. Justice Subram ania Ayy ar and Mr. Justice Davies. 

Thangathammal 

Behltoner), Respondent.* [27th November, 1896.] 

^In ^’^t—Acl IV of 1882, Sections 88. 99—^’orH^ of decree. 

mcnt o( the 6ecurea*d6bt°lnS*-f*’*®®f^ °''i “ *’^*’°*'**®°“*‘°“ bond for the pay- 
perty hypothecated in th, following word. the prS- 

thus awarded : ’’ facing also held liable for the whole amount 

Vcld^ that the decree w^a in ^ « 

as such. Mality a decree for sale and could be executed 

ER*. 2 0- C, 338.] 

Judge of Nega^ntam^*^ nn® Ayyar, Subordioate 

which was an f“ “'7' petition No. 606 of 1895, 

preferred bv the do * "'if /j *" Jisnaissal of a petition for execution 

The deLee in n No. 32 of 1882. 

“ rioim f .U ^88 in the following terms :— 

executeTto'the® u°' ?"■ 5.679-11-0 due under the bond A 

Arnir'^hanatham second defendants and 

defendants ‘^ird, fourth and fifth 

on tbe 25th ^nnt ®k® irr^.T’® ™™oveable property specified in the bond 

^Ptember iKnH fb ^J’ •’®*®e ^Payable on the 25th 

cwptBmoer ia«i and t he interest once a year, 

rii StnW*.* IT- .> X* against Order No. 61 of 1896. 

( ) Stoke 8 Hindu Law Books, p. 395. (a) Mandlik's Hindu Law, p. 216. 
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'• k coming on on the lobh November 1882 for 6nal disposal 

before M. R. Ry. R. Vasudeva Ran Avergal, Subordinate Judge in the 
j^eseoce of Mr. G.T. Oliver, vakil on the part of the plaintiff, and of A. 
Kannoosami Pillai. vakil on the part of the defendants, this Court doth 
order and decree that plaintiff do get from first and second defendants 
the sum sued for with costs and further interest at 6 percent, per 
annum until payment on the principal from the date of the suit anci 
on the costs from the present date, the property hypothecated in the 
bond A being also held liable for the whole amount thus awarded, 
and the Court doth further order and decree that the defendants do 
bear their costs. ” 

[79] The decree-holder objected that the boundaries of the land in 
question were not sufficiently specified either in the decree or in the 
mortgage, and that the decree, not having been made in accordance with 
the Transfer of Property Act, gave the decree-holder no riglib to have the 
property sold and could not be executed. 

The Subordinate Judge dismissed the application and permitted 
execution to proceed. 

The petitioner preferred this appeal. 

The memorandum of appeal comprised, among others, the following 

paragraphs :— 

The suit having been brought after the coming into operation of the 
Transfer of Property Act, the decree herein in the form in which it has 
been passed cannot be executed by attachment and sale of the mort¬ 
gaged properties. 

Under Section 99 of the Transfer of Property Act the property 
cannot be sold, unless the suit had been brought under Section 67 and 
the decree be passed under Sectior 88 of the Act.” 

Tiagaraja Aytjar, for appellant. 

Respondent did not appear. 


1896 

Nov. 27. 
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Civil. 
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JUDGMENT. 

The decree was not so formal as it should have been under the 
Transfer of Property Act. This is no doubt due to the fact that that Act 
bad only just come into force at the time when the decree was passed. The 
decree is in reality a decree for sale. There is nothing to show that the 
property to be sold is not liable to the debt. 

The appeal is dismissed under Section 551, Code of Civil Procedure. 


20 H. 79 = 7 H.L.J. 16 = 1 Weir 188. 

APPELLATE CRIMINAL. 

Before Sir Arthur J, H. Collins, Kl., Chief Justice, and 

Mr. Justice Benson. 

Queen-Empress v. Nanjunda Rau.* [29th October, 1896.] 

Penal Code, Section 211— False charge of dacoity mide to a police station-house officer . 

A false charge of dacoity was niade to a Police Station-house officer, who, 
after soma investigation, referred it to the magistrate as false, and the magistrate 
£801 ordered the charge to be dismissed without taking any action against the 
parties implicated. The person who preferred the charge was now tried under 
Penal Code, Section 211, and was found to have acted with the intent and 

• Criminal appeal No. 384 of 1896. 
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the knowledge therein mentioned, and he was convicted and sentenced to four 
years rigorous imprisonment : 

/AW, that the prisoner had instituted criminal proceedings within the mean- 

ing of that section, and that the conviction and sentence were in accordance 
with law. 

M.L.J. 573; 4 Cr. L J. 240 = 2 N.L R. 119 

Appeal against the conviction and sentence of T. M. Horsfall, Acting 
bessions Judge of Bellary, in Session Case No. 57 of 1896. 

The accused was convicted of having made a false charge against the 
complainant with intent to injure him and was sentenced to four years’ 
rigorous mprisonment under Section 211, Indian Penal Code. The charge 
in question was one of dacoity, and it was made to the Police Station- 
house oftcer of Bellary. That officer being of opinion, after .some investi¬ 
gation that tne charge was unsupported, referred it as false, and the case 
was o rue off the police file. The Sessions Judg 3 and assessors were of 

opinmu that the charge was substantiated and the prisoner was sentenced 
as above. 

The prisoner preferred this appeal. 

Mr. Smith and Venkatarama Sarnia, for appellant. 

The Public Prosecutor (Mr. Potvell), for the Crown. 

JUDGMENT. 

was convicted of having made to the police a false 

certain persons and was sentenced under Section 
211. Indian Penal Code to suffer four years ' rigorous imprisonment. 

been the charge to the police may have 

aHL to toe magistrate as false, and 

taki^e toe charge to ha dismissed as false without 

nroceL^nL^ toe accused, there was no'institution of criminal 

Le onlv nLTsh W Section 211, and the offence was there- 

the fir t narr years' imprisonment under 

'''®'^toe rulings of the Allahabad High Court in 
Oueln Emr.r^''" flar (1) and Queen-Empress y. Bishesha (2) and 

no doufZnn f '"®^® ^®“®'^ [8^3 ®Poe- These cases 

contnds h,Tfh r ® ®°®®touction of the seation for which the appellant 

Full Bench of fi * dissented from by a 

Buksh V Ou^a ^ of the Calcutta High Court in the case of Karim 

rulines of fho (4), when they followed a long series of earlier 

is corrpcf W *. that the view taken in the latter case 

‘the institiifinn^of unable to find any warrant for holding that the words 
of a chnra.1 K f proceedings ' should be limited to the bringing 

aeainqfc fho to action by the magistrate or police 

charfTfl nf Q* ®eem3 to us that when, as in this case, a 

nerqnn om offence is made to the police against a specified 

instifciif-prl proceedings within the meaning of the section have been 

maeistrafcfl ™uch as if the charge had been made before the 

it meralv qpfa ®*' 8 U 0 d that, when a charge is preferred to the police, 

and tafiL fi enquiry, and they may find the charge to be false 

aware thftf charge without the accused being even 

--- y co mplaint has been made against him : but nreoiselv the 

A ^ ^ m. ^- - .... _ _ __ 


(I) 6 A. 215. 


(2)16 A. 124. 


(3) 14 C. 633, 


(4) 17 C. 574 
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same may be the case whea a complaint is ma-^e to a magistrate. He is 
not bound to take any action against the person accused. He may refer 
the charge to the police for encjuiry, and on receipt of their report may 
refuse to proceed or take any action against the accused person. In such 
a case the accused might be unaware that any complaint had ever been 
made, yet it could hardly be contended that the complaint to the magis¬ 
trate did not amount to the institution of criminal proceedings’ within 
the meaning of the section. 

We are of opinion, as already stated, that the true construction of the 
section is that laid down by the Calcutta High Court in the case we have 
referred to. Adopting that construction we tind that the offence of the 
appellant in the case before us falls under the latter part of Section 211, 
Indian Penal Code, and the sentence is not illegal. 

Looking to the gravity of the offence charged and the malice of the 
complainant, we certainly do nob consider the sentence excessive. We 
confirm it and dismiss this appeal. 


20 H. 82 = 6 U.L.J. 229. 

[82] APPELLATE CIVIL. 

Before Sir Arthur J.H. Collms, Kt., Chief Justice, and 

Mr. Justice Benson. 

KuPPU Nayudd {DefendaJit), Appellant v. Venkatakrishna 

Keddi {Plaintiff), Bespondent.^ 

[8bh and 29bh September, 1896.] 

Civil Procedure Code, Section 43 —Transfer of Property Act, Section B 5 ^Eject}>ient suit 
by a mortgagor's vendee against Vie purchaser under a mortgage decree—Subsequent 
$uil to redeem. 

Certain land mortgaged to A was sold to B. A brought a suit on bis mort¬ 
gage wiihout joining B as a pirty, obtained a decree for sale and became tbe 
purchaser under the decree. B then sued to eject him praying for a declaration 
that tbe sale was not binding on him. The suit baying been dismissed, be now 
sued to redeem : 

Held that the suit was not barred under Civil Procedure Code, Section 43, and 
the plaintifi was entitled to redeem. 

Second appeal against the decree of S. Russel, District Judee of 
Ohingleput, in appeal suit No. 245 of 1894, affirming the decree of T. A. 
Krisbnasami Ayyar, District Munsif of Chingleput, in original suit 
No. 114 of 1893. 

The plaintiff sued to redeem certain land which had bean conveyed 
to him on 12bh August 1884, and placed in his possession. In original 
suit No. 859 of 1884 the present defendant, being mortgagee under an 
instrument, executed by the father of plaintiff’s vendor sued to enforce 
his mortgage, obtained a decree for sale without joining the present 
plaintiff as a party, and purchased the land at the Court sale. In original 
suit No. 259 of 1888 the plaintiff sued to eject the defendant ; but the 
suit was dismissed on the ground that his remedy, if any, was by a suit 
for redemption. It was now contended, inter alia, that the plaintiff was 
precluded from maintaining this suit under Civil Procedure Code, Section 
43. This objection was overruled by the District Munsif who passed a 
decree as prayed, which was confirmed by the District Judge on appeal. 


1896 

OCT. 29. 

Appel¬ 

late 

Criminal. 

20 M. 79 = 

7 H.L.J.16 
= lWelFl8B. 
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Defendant preferred this second appeal. 

Pattahhiraina Ayyar and Narayana Ayyangar, for appellant. 
Mr. Krishnan, for respondent. 


JUDGMENT. 

[83] The first ground of appeal urged is fchatthe suit is not sustainable 
with regard to Section 43, Civil Procedure Code, and we are referred to 
the decision of this Court in Muthunarayana Reddi v. Rayalu Reddi (1). 
The case referred to is not in point, for there the plaintiff in his first suit 
ignored the existence of the defendant s D3ortgag0 and falsely alleging that 
the defendant was a trespasser sued to eject him as such. In the present 
case, the plaintiff in his earlier suit (original suit No. 259 of 1888) did not 
ignore the defendant’s earlier mortgage. On the contrary he recited it 
and the sale under it, but he complained that the defendant had fraudu¬ 
lently failed to make him a party to the suit (original suit No. 859 of 
1884) on the mortgage and he, therefore, sought for a declaration that the 
auction-sale was not binding on him and that the land should be restored 
to him(plaintiff). The final decree in that suit was that plaintiff could not 
get possession without redoeming the defendant’s mortgage, and the Court 

. j — issues. The plaintiff was not then 

suing to redeem, nor was he bound to do so. He merely wished to get 

nd of the effect which the defendant’s purchase at the auction might have 

on his rights. He was clearly entitled to do this without, at the same 

time, suing to redeem, inasmuch as the defendant had omitted to make 

him a party to the suit on the mortgage, as he was bound to do under 

Section 85. Transfer of Property Act. There is thus no foundation for the 

plea that plaintifif s suit res judicata, or is barred under Section 43, Civil 
Jrrocedure Code. 

f plaintiff not having been made a party to original suit No. 859 

of 1884 IS not bound by the sale thereunder. It was the defendant's duty 
to have made him a party so as to give him an opportunity of exercising 
his right (as purchaser of the equity of redemption) to redeem the defend¬ 
ants mortage. The defendant having failed in that duty cannot now 
take advantage of his own omission so as to shut out the plaintiff's right 
to redeem. Even if the defendant was ignorant of plaintiff’s purchase. 

^ doubted in the present case, that will nob affect the 
pUmtiff 8 inherent right to redeem nor will the fact that plaintiff became 
aware of the defendant s suit (original suit No. 859 of [ 84 ] 1884) before 

Wa The decree of the Lower Appel- 

appeal withTo^^g confirm it and dismiss this second 


(l) Second Appeal No. 181 of 1895 unreported, (Reported in 6 M.L. J. 51-ED.) 
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KRISHNAPPA CHETTI V. ADIMULA MUDALI 


20 Mad. 85 


20 H. 84. 

ArPELLATF. CIVIL. 

Before il/r. Justice Shephard ayid Mr. Justice Subrainania Ayyar. 


KrISHNAPPA CHETTI iPlaintijff) l\ Adimula McdALI {Defendant).^' 

[16th October, 1896.j 

Contract Act^Act IX of 1372. Section ^S^Unlaw/ul agreement—Promissory note given 
tn/raud of insolvency law. 

In a suit on a promissory note it appeared that it had been given by the de¬ 
fendant to the plaintiff in consideration of his withdra^ving his threatened 
opposition to the discharge of an insolvent and consenting to an arrangement 
among the general body of creditors, who were not though the insolvent was 
aware of this transaction whereby the plaintiff was to obtain a special advantage ; 

Held, that the contract was unlawful and the suit could not be maintained. 

[R., 16 M.L.J. 418.3 


1896 

Oct. IG. 

Appel¬ 

late 

Civil. 

20 M. 84. 


Case referred for the opinion of the High Court under Civil Procedure 
Code, Section 617, and Presidency Small Cause Court Act Section 69. 

The case was stated as follows :— 

''The plaintiff sues to recover frona the defendant Rs. 763 due on a 
** promissory note, payable on demand, executed by the latter on the -Ith 
November 1893. 

** The defendant’s pleas are (i) no consideration; (ii) consideration, if 
"any, is unlawful; (iii) not liable for interest. 

" The facts of this case are not disputed ; they are spoken to by the 
" plaintiff, who was examined as the defendant's witness, and are as 

" follows :— • j ut j 

" One Kondalswamy Naidu. who failed in business and was indebted 

" to several creditors, applied to the Insolvent Court for the benefit of 
"the Act. At the same time efforts were made to enter into an arrange- 
" ment with the creditors to pay them 4 annas in the rupee, and defendant 
** and another were appointed trustees to carry out the arraugement. 
" Most of the creditors [85] consented to this arrangement, but plaintiff, 
"a creditor to whom a sum of Rs. 1,400 was due, would not consent, 
"and threatened to oppose the discharge of Kondalswamy by the 1°®°^’ 
"vent Court. He, however, agreed with Kondalswamy that if he would 
" pay him a sum of Rs. 700. being 8 annas in the rupee, separately, he 
" would sign the agreement along with others to take 4 annas m t e 
" rupee, and would not oppose the discharge of Kondalswamy by the In- 
" solvent Court. Accordingly Kondalswamy got defendant to execute the 
" promissory note A on which this suit is now brought, the plajntm a 
" the same time executed a counter-agreement (Exhibit Ip, and it was 
" only after this that he executed the agreement (Exhibit I), by which all 
" the creditors agreed to take 4 annas in the rupee. This arrangement 
"between plaintiff Kondalswamy and defendant for the payment o 
"Rs. 700 by Kondalswamy through the defendant to the plaintiff was a 
" secret one. and made without the knowledge of the other creditors, well 
" knowing that, if they knew of it, they would not enter into the composi- 
"tiondeed. All the creditors except the plaintiff were paid 4 annas in 
" the rupee ; and the plaintiff was offered a similar sum of 4 annas m the 
"rupee if he would give up the promissory note: but he would not give 
"it up and has not been paid as per agreement I. 


• Referred Case No. 16 of 1896. 
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*■ The point for determination is whether, noon these facts, the plaint¬ 
iff is entitled to a decree in the suit. I am of opinion thit he is not. 
Thtt consideration for the promissory note is unlawful within the mean- 
ing of Section 23 of the Indian Contract Act, as being against public 
policy and in fraud of creditors ; and therefore the promissory note is 
void. It is only necessary in support of my view to refer to the case 
A(jar Chand v. Viraraghavahi Chetti (1) ; see also McKewan v. Sander- 
so?t (2). But my attention has been drawn to a recent decision of the 
Madras High Court in Amthul Lathe^f Syed Onissa Begum Saheba v. 
Ckoonoolalji Sowcar (3) : and it is argued that the promissory note 
^ being executed by a third party, and not by the debtor, it is not invalid. 

This question was not necessary to be decided in that suit, as upon the 
_ other finding that the promis=;ory note was executed in the settlement 
of her and her husband’s [86] ccounts, the judgment must be against 
the defendant. In ex parte Milner in re Milner (4). it was decided that 

^ there was no difference between an agreement executed by the debtor 
himself or by a third party. 

“ The question I refer for the opinion of the High Court at the re- 
^ quest of the plaintiff is, whether, upon the facts as found by me, the 
plaintiff is entitled to a decree on the promissory note, or whether it is 
void as being against public policy or in fraud of creditors or for any 
other reasoD * and subject to such opioioo I reserve judcment/^ 

Mr. K. Brown, for plaintiff. 

Krnhnasiuami Chetti. for defendant. 

JUDGMENT. 

under which the promissory note was given by 
the defendant are stated in the reference. The consideration was the 
withdrawal of threatened opposition to the discharge of the insolvent and 
the plaintiff s consent to the arrangement among the creditors 

By the promissory note the plaintiff secured for himself a larger pay¬ 
ment than he was entitled to under the composition deed, and this was 
UDKDOwn bo the other creditors. 

It is contended on plaintiff’s behalf that the ciroumstance that the 
note was given by a third party and not by the insolvent rendered the 
ransac ion an innocent one as far as the law of Insolvency is concerned. 

In our opinion It makes no difference whether the note is given by 
the insolvent or by a stranger if it is given with the insolvent’s knowledge 

° fo’’ securing to one creditor an advantage 

V. Hunt (5). The 

Saheba v. Choonoolalji 

J) IS istinguishable. for there it was expresslv found that there 
was no fraud. 

taken^^'hlv: bee" dTceWe" ^e 

Tiruvengadasami £ Subbayya, Attorneys for plaintiff. 


It (3) L.R. 20 Eq.. 65. 

(5) unreported. ( 4 ) L. R. 16 Q.B.D. 605 
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[87] APPELLATE CRIMINAL. 


1896 

Oct, 1. 


Before Mr. Justice Subramania Aijyar and Mr. Justice Davies. 


Queen-Empress v. Karuppa Udayan and others.’^ 

[Ist October, 1896.] 

Criminal Procedure Code —X o/ 1882, St’c/ion 419— presentation of appeal petition 
by the clerk of the appellants' pleader. 


Appel¬ 

late 

Criminal. 

20 M. 87 = 

2 Weir 470. 


PresentatioD of an appeal potition by the clerk of the appellants' pleader is 
equivalent to a preseulatiou by the pleader himself when it is signed by him and 
he is duly authorised. 


Petition under Sections 435 and 439 of the Code of Criminal Pro¬ 
cedure praying the High Court to revise the proceedings of T. Gopalan 
Nayar, Deputy Magistrate of Salem, in criminal appeal No. 33 of 1896. 

The petitioners were convicted by Second-class Magistrate of the 
offence of voluntarily causing hurt. The petition of appeal against this 
conviction was presented by the clerk of the aopellants’ pleader who duly 
signed it, to the Court of the Deputy Magistrate. The Deputy Magistrate 
rejected the appeal as not having been properly presented. A similar 
appeal subsequently presented by the pleader in person was dismissed as 
being barred by limitation. The accused preferred this petition. 

Eagavendra Bau, for the petitioners. 

The Acting Public Prosecutor (Mr. N. Subraynayiyam) for the 

Crown. 


JUDGMENT. 

The Deputy Magistrate’s reason for not accepting the appeal at first 
made by the four petitioners was that it was not presented by themselves 
or their pleader, but only by their pleader’s dark. Such presentation has 
been held by this Court to be equivalent to a presentation by the pleader 
himself, when the petition cf appeal is signed by the pleader and he is 
duly authorised as was the case here (vide Queen-Empress v. Gndiyati 
Samuel (1), Queen-Empress v. Virappan Cheiti (2), and Queen-Empress v. 
Chinna Basuva CkettiiS)). 

[88] ^Ve must therefore direct the original appeal to be replaced on 
the file and heard and disposed of according to law. The order on the 
second appeal filed by the petitioners is set aside. 


* CrImiDal Revision Oase No. 306 of 1896. 

(1) Criminal Revision Case No. 163 of 1894 unreported. 

(2) Criminal Revision Case No. 60 of 1895 unreported. 
(8) CEiminal Revision Oase No. 662 of 1895 unreported. 
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20 M. 88 = 2 Weir 42. 

APPELLATE CRIMINAL. 

Before Mr. Jtistice Shephard and Mr. Justice Davies. 


Queen-Empress v. Kandappa Goundan.'" 

[5bh November, 189G.] 

Criminal Procedure Code^Aci X of 1882, Section Attachment of property as of an 
abscondmg person—Claim to properly attached — Procedure. 

When a claim is made to property attached under Section 88 of the Code of 
Criminal Procedure, the Magistrate should stay the sale to give the claimant 
time to establish his right. If the Magistrate errs, the remedy of the aggrieved 
party is by civil suit and not by criminal revision petition. 

[P., 4 L. B. R. 109; Rat. Unrep. Cr. C. 976 ; R., 12 Cr. L. J. 392 = 11 Ind. Cas. 256 
= U. B. R. (1910) 4th Qr. p. 66.] 

Case referred for the orders of the High Court by W. J, Tate, 
Sessions Judge of Salem, being criminal revision case No. 35 of 1896 on 
the hie of that Court. 

The facts of the case were as follows:— 

The brother of the petitioner in the District Court was accused of an 
offence and suspected of absconding to avoid a warrant, and the Magistrate 
ordered the attachment of his property under Criminal Procedure Code, 
Section 88. Cattle, grain and other property having been attached, the 
petitioner preferred a petition to the Magistrate stating that they belonged 
to him. The Magistrate dismissed the petition without examining the 
witnesses cited in support of his allegation, and this was the order com¬ 
plained against. The District Judge was of opinion that the Magistrate 
erred in not giving the petitioner an opportunity of proving his case. He 
accordingly referred the case to the High Court. In his letter of reference 
he cited Queen v. Chumroo Roy{l), In re Chunder Bhon Singh(2), Queen- 
Evipressy. Sheodihal Rai (3), and Queen-Empress v. Umayan (4). 

[89j Parties were not represented. 

JUDGMENT. 

We do not think this is a case for interference. 

In the first place the Magistrate, whose action is impugned, gives 
in our opinion good reasons for his order. But secondly we are disposed 
to agree with the view taken in other Courts of Section 83, Criminal 
Procedure Code. What may be said with regard to that section would 
equally apply to Section 386. In both cases we think, if the Magistrate 
errs, the reniedy of the aggrieved party is by civil suit. All that we can 
say is that, in cases of dispute, the Magistrate should stay the sale of the 
property seized to give the claimant time to establish his right. 


• Criminal Revision Case No. 478 of 1896. 

(1) 7 W.R.Cr. 35. (2) 17 W. R. Cr. 10. 

(4) Criminal Revision Case No. 560 of 1893 unreported. 
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CHINTAMALLAYYA V. THADl GANGIREDDI 20 Mad. 90 

20 H. 89 = 7 H.L J. 61. 

APPELLATE CIVIL. 

Before Mr. Justice Subratuania Ayyar and Mr. Justice Davies. 


GhiNTAMALLAYYA iPlaintiJ), Appellant o. ThaDI GaNGIREDDI 
(Defendant)^ Respondent.* [2Dd December, 1896.j 

Civil Procedure Code~Act XIV of 1882, Sec/ions 521, 522, 62G—Application to jiUi 
award— Objectioji that submission was revoked before award made—Jurisdiction of 
Court to determine objection—Subsequeyit suit to ayinul award. 

The plaintiff’s case was that arbitrators, to whom diflerences between him and 
the defendant had been refurred, had oat of enmity to him and at the defend¬ 
ant’s instance, made a fraudulent award oq 17th February after be had revoked 
his submission and had antedated it as on Ist February ; that the defendant 
had instituted proceedings under Civil Procedure Code, Chapter XXXVII, and his 
objections to the above effect having been overruled, a decree was passed in 
terms of the award. Me now sued to have it declared that neither the decree 
nor the award was binding : 

Held, that the Court bad jurisdiction to determine the genuineness or validity 
of the award in the proceedings under Chapter XXXVII, and that the present suit 
was not maintainable. 

tF., 16 M.L.J, 474; R., 11 C.L.J, 131=5 Ind. Cas, 98 (99) ; 13 C-P.L.R. 53 ; 84 P.R. 
1901 = 112 P.L.R. 1901; D., 13 M.L.J. 275.] 

Appeal against the decree of K. Krishna Kau, Subordinate Judge of 
Cocanada, in orginal suit No. 40 of 1894. 

The plaintilf alleged that he and the defendant had carried on 
business in partnership till 29th July 1892, when the partnership [90j 
was dissolved, and that certain differences between them were referred 
to arbitration ; “that one of the arbitrators afterwards misappropriated 
Hs. 1,800 which bad been deposited with him by the plaintiff as part of 
the assets of the partnership firm, and entertaining feelings of animosity, 
induced the other arbitrator to join with him at the defendant's 
instance in making an incorrect and fraudulent award against the 
plaintiff after 17th February 1893, on which date the plaintiff had sent 
the arbitrators a notice of revocation, but they antedated the award 
making it appear that it was made on the 1st February 1893." The 
defendant having applied under Civil Procedure Code, Chapter XXXVII, 
to have this award hied in Court, the above objections were advanced by 
the present plaintiff and were overruled and a decree was passed in the 
terms of the award. The plaintiff now sued **for declarations setting aside 
the decree and cancelling the award and for such further relief as he may 
he found entitled to." 

The Subordinate Judge held that the Court had power to overrule the 
present plaintiff’s objections in the proceedings under Chapter XXXVII 
and that the present suit was not maintainable. He referred to Micharaya 
Oiiruvuy. Sadnsivu Parama Guruvu{l), Hurronath Choiudhry v. Nistarini 
Ckowdrani{2), Surjan Raotv. Bkikari Ruot{3), Dandekarw. DandekarsU), 
Samal Nathu v, Jaishankar Dalsukram{5) and Amrit Ram v. Dasrat 
Ram{Q). 

The plaintiff preferred this appeal. 

Krishnasami Ayyar, for appellant. 

Ramachandra Rau Sdheb and Subba Ran, for respondent. 

• Appeal No. 199 of 1896. 

(1) 4 M, 319. (2) 10 0. 74. (3) 31 0. 213. (4) 6 B. 663. (6) 9 B. 254. 

(6)iyA.2l. 
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JUDGMENT. 

Tbe argument is that the Subordinate Judge had no jurisdiction to 
inquire into the genuineness or validity of the award apart from such 
grounds as would fall under Sections 520 and 521 of the Code of Civil 
Procedure, his authority being limited under Section 526 to the matters 
mentioned in those two sections. 

It is true that different views of this matter have been taken by the 
different High Courts. In our opinion the correct view is that held by 
the Full Bench of the Allahabad High Court in Amrit Ram v. Dasrat 
Ram{\). It is also in accordance with the opinion expressed by this 
Court so far back as 1881 in Micharaya Guruvu v. Sadasiva Parama 
Guruvu(%) which we believe has [91] always been acted on. Tbe weight 
due to that opinion and practice is not lessened by the fact that the deci¬ 
sion in that case, so far as it relates to the right of appeal, has since been 
overruled in Busananna v. Linganna[Z). No doubt, Parker, J., in that 
case expressed himself as inclined to take a different view, but we, how¬ 
ever, are unable to do so. 

The objection that the Subordinate Judge had no jurisdiction there¬ 
fore fails and his decision in the previous case must be held to be bind¬ 
ing in tbe present suit. 

The appeal fails and is dismissed with costs. 


20 M. 91. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collijis, KL. Chief Justice, and 

Mr. Justice Benson. 


SUBBARAYA PiLLAI {Plaintiff) Appellant v, VaITHILINGAM 
[Defendant), Respondent."^ [8bh and 16th September, 1896.J 

Trustee of coviTposition deed-^-Managing member of a firm appointed as trustee—Right of 
sxixt after dissolution of the firm. 

Certain traders having been adjudicated bankrupts in the Courts of Mauritius, 
the creditors agreed to a composition deed, which was sanctioned by tbe Court, 
whereby the present plaintiS therein described as the managing member of the 
firm of 8. and Company was appointed trustee and his firm guaranteed the pay- 
ment of a dividend of 50 pec cent, Tbe firm was subsequently dissolved and 
Its assets were assigned to a third party* The plaintiff now sued to recover 
coats decreed to him in his capacity as trustee in various suits in Mauritius, and 
It was objected that he was precluded from suing by the dissolution of his firm 
and the assignment away of its assets : 

Held, that the plaintiff was entitled to maintain the suit. 

Second appeal against the decree of E. J. Sewell, Acting District 
Judge of Tanjore, in appeal suit No. 300 of 1894, confirming the decree of 
V. Srinivasacbarlu, Subordinate Judge of Kumbakonam, in original suit 
No. 21 of 1893. 

Tbe plaintiff sued to recover the costs incurred in suits brought by 
the defendant against him in the Gonrts in Mauritius and [92] awarded 
to him by the final decrees of those Courts. It appeared that tbe plaintiff 
had been the managing member of a firm now dissolved which carried on 


* Second Appeal Ko. 720 of 1895. 

(1) 17 A. 21, (2) 4 M. 319. (3) 18 M, 423. 
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SUBBARAYA PlLLAl y. VAITHILINGAM 
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budinesB as V. Subbarayan ant) Company and were creditors of Coo. 
Yaitmliogam and his firm Coo. Vaithilingam and Company carrying on 
business in Mauritius. In 1887 the debtor and his partners were adjudicat¬ 
ed bankrupts and Mr. G. Newton, the Accountant in Bankruptcy, was 
appointed receiver and manager of their respective estates, effects and 
properties. Exhibit C bled in this suit was a report of proceedings had in 
the Bankruptcy Court of Mauritius in this matter, and it appeared that at 
a meeting of creditors held in that Court under the chairmanship of the 
Judge in bankruptcy, the following resolutions were passed :— 

“ First, that a composition of fifty cents in the rupee be accepted in 
“ full satisfaction of the debts, ormcip^l and costs, due to the creditors of 
** the bankrupts, exclusive of all privileged costs aud preferential claims 
which are to be paid in full and on condition that the two orders of 
adjudication in this matter, respectively, dated the 2oth April last and 
^‘23rd May also last, be annulled by the Court ; second, that such com- 
“ position be payable in eight equal monthly instalmeots to be paid one 
month after tde date of the annulling by the Court of the above orders 




of adjudication, the privileged costs lawfully incurred to be paid cash 
on the annulment of the orders of adjudication ; third, that the security 
of V. Subbarayan and Company of Port Louis, traders, be accepted for 
the payment of the above composition and that, in consideration of such 
security all the joint and separate estate, effects and property both real 
and personal of the firm Coo. Vaithilingam and Company and of tho 
individual members thereof, situate in Mauritius and in India be assign¬ 


ed to the said V. Subbarayan and Company, and fourth, that Naga 
Filial Subbarayan, the managing member of the said firm, V. Subbarayan 
and Company, be appointed trustee to recover and realise all the estate, 
effects and property assigned as aforesaid and to carry out the above 
“ arrangement.” 

A deed was drawn up to give effect to these resolutions and having 
been approved by all parties and duly executed by the receiver and mana¬ 
ger, the insolvents and Subbarayan and Company, and also by the Judge 
in bankruptcy who sanctioned it, an order was made on the 22Dd July by 
which it was, inter alia, ordered as [93l follows:— It is further ordered 
^‘that the orders of adjudication of bankruptcy in this matter, dated, 
** respectively, the 25th day of April and the 23rd day of May last, be and 
the same are hereby annulled, and it is further ordered that all the 
** estate and property of the bankrupts both in Mauritius and in India, 
' and all the books, papers and documents of the bankrupts be and the 
same are hereby vested in Naga Pdlai Subbarayan of Port Louis, trader, 
“managing member of the firm V. Subbarayan and Company, who is 
“ hereby appointed trustee to carry out the said composition with full 
** power to recover and realise all the said estate and property. 

By the composition deed V. Subbarayan and Company to whom 
the official receiver and manager and the bankrupts assigned h. 11 the joint 
and separate estates, effects and properties, both real and personal of the 
said bankrupts, situate in Mauritius and in India, bound themselves 
jointly and in solido with the bankrupts to the payment of 50 per cent, 
and of the privileged costs and preferential claims as therein stated. 

The firm of V. Subbarayan and Company, on the termination of the 
period of their partnership, entered into an agreement with Rayapp^ 
Appon, which was reduced to writing and filed in this suit as Exhibit B, 
in July 1891, whereby the firm conveyed an'l assigned to RayappanAp^n 
all that the firm of V. Subbarayan and Company could touch and receive 
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aC whatever title frocD Coo. VaithiliDgam and Company or from Coo. 

Vaithilingam personally and principally all sums whatever in general tbafr 

could fall due to the said hrm in connection with the law suits which are* 

actually pending before the tribunals of India and which are instituted 

against Coo. \aitbilingani and Company and against Coo. VaithilingaiD' 

oersonallv by V. Subbarayan acting for and in behalf of the firm 

\. Subbarayan and Company, because V. Subbarayan, as P. Kandasami 

in his capacity, declares it in name only as of Goo. Vaithilingam and' 

Company ana because all the sums paid by him in that capacity are 

coming out of the fuuds belonging to the said firm of V. Subbarayan and 
Company.” 


In December of the same year, and on 29th March :892, two other 
deeds were entered into between Naga Pillai Subbarayan as trustee of the 
above composition deed and Rayappan Appon of [94] which the second 
containing a recitnl of the first was filed as Exhibit A. 

This document was in the following terms :— 

Mr. Jean Baptist Rayappan Appon was onlytihe guaranteed cession¬ 
ary of the rights of the society, Y, Subbarayan and Company versus. 
Mr. Coo. yaithilingam and Company and Coo. Vaithilingam in person; 
and m order to facilitate the recovery of the above-mentioned rights by 
the trustee of the arrangement. Coo. Vaithilingam and Company and 
Coo Vaithilingam in person, the above-named Jn. Appon made over 
^ again to j\Ii. Naga Piilai Subbarayan, trustee of the above-mentioned 
arrangement, the rights yielded to himself, by virtue of a private deed, 
r 0 gist 6 red ou th 0 S6V6Dfch of last Doconibor. 

And now. the undersigned agree to annul purely and plainly the above 

mentioned private and registered deed of the seventh of last December. 

“ The parties do will and mean that things be put again in the same 

state as beiore che signing of the mentioned private deed as if this latter 
one were not made. 

4 .' Naga Pillai Subbarayan, in his capacity as trustee, promises and 

engages himself to do all diligence in India, in order to realise and 
recover the rights given over to V. Subbarayan and Company by 

^ Coo Vaithilingam and: Company and Coo. Vaithilingam. in person; 

^ and he engages himself to make every settlement with the above- 
mentioued Jn. Appon in order to cover him and the other securities of 
^ V. bubbarayau and Company with all the balances that could be due 

V and paid by him to the creditors of 

Various suits were brought iu the Mauritius Court by the oresent 
defeudant against the present plaintiff in his capacity as trustee and 
decrees for costs were given against the former. These decrees were 
unsatis6ed and the present suit was brought to recover the amounts 
payable under them It was objected by the defendant that the plaintiff 

had no right to sue by reason of the dissolution of the ffrm of Subbarayan 
and Company’, and the assignment contained in Exhibit B. This objeetion 
prevailed with the Subordinate Judge, who passed a decree dismissing 
the suit and his decree was confirmed by the District Court. 

L9oJ The plaintiff preferred fchia second appeal. 

Krishnaswami Ayyar and Srinivasa Ayyangar, for appellant 
Sundara Ayyar and Ramachandra Ayyar, for respondent. 

JUDGMENT. 

The facts in this ease have been set out with sufficient accuracy by the 
Lower Appellate Court, but we are of opinion that some of the documents 
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have been misoonstrued. and the rights of the plaintiff have been misunder¬ 
stood, We are clearly of opinion that the plaintiff is entitled to maintain 
this suit as trustee appointed by the Mauritius Court under its order of the 
23nd July 1887. The District Judge has misunderstood the intention of the 
composition deed, Exhibit 0, and has not given due weight to the language 
and integtion of the above order of the Court, made with a view to effec¬ 
tually carry out the object of the compensation deed. We do not doubt 
but that Naga Pillai Subbarayan (the plaintiff) was nominated in Exhibit 
C, as trustee in consequence of his being the managing member of the firm 
of V. Subbarayan and Company, who had undertaken to pay the creditors 
of the insolvents—Coo. Vaithilingam and Company—for whose benefit 
the estate of the insolvents was to be collected. But we find it difficult to 
understand what the Courts below mean by holding that plaintiff was ap¬ 
pointed a trustee in his capacity as manager of that firm. 

If the intention was that the manager, for the time being, pf that 
firm, should be trustee, it would have been easy to have said so ; 

yet, if this is not the meaning, we are unable to attach any definite 
meaning to the expression. Exhibit C does not say that N Subbarayan 
should be appointed in his capacity as managing member. It merely 
describes him as holding that position. The words are “ that Naga 
Pillai Subbarayan, the managing member of the said firm, V. Subbarayan 
and Company, be appointed trustee,” &c. 

That these words are merely descriptive appears even more clearly 
from the vesting order of the Court of Bankruptcy, dated 22od July 1887. 
It runs : It is further ordered that all the estate and property of the 
' bankrupts both in Mauritius and in India .... be. and the same 
^ are, hereby vested in Naga Pillai Subbarayan of Port Louis trader, 
managing member of the firm, V. Subbarayan and Company, who is 
• hereby appointed ‘trustee ’ to carry out the said composition with full 
power to recover and realise all the said estate and propert-v.” The 
[96] interposition of the plaintiff’s address and of bis description as a 
trader’ between bis name and the words 'managing member,’ Sco., seems 
to us to show clearly that the latter words are merely descriptive just as 
the word ‘ trader ’ undoubtedly is. It is, we think, this fundamental 
misconception that has led the Courts below to misunderstand the plain¬ 
tiff’s position. 

The arrangement evidenced by the above two documents is that V. 
Subbarayan and Company should pay the creditors of the bankrupts fifty 
per cent, of their debts, that, in consideration of this, the bankrupts assign 
their property for the benefit of V. Subbarayan and Company and the 
plaintiff is appointed by the Court a trustee to collect the property of the 
bankrupts for the benefit of the firm of V. Subbarayan and Company and 
the property is ‘vested ’ in him as such trustee. The Subordinate Judge 
thought that, as the plaintiff was suing for costs awarded against defendant 
after the date of the composition deed, the plaintiff as trustee could not sue 
for those costs, but the District Judge has pointed out that those suits were 
brought by the defendant against plaintiff for acts done by him as trustee 
and the costs were awarded to plaintiff as trustee. There is nothing to 
prevent the plaintiff from now suing as trustee to recover costs awarded to 
him in suits maintained by him as trustee, though those suits were main¬ 
tained for the benefit of V. Subbarayan and Company and were financed 
by that firm. Plaintiff, no doubt, may be bound to account to the firm for 
such costs, but that cannot affect the plaintiff’s right to recover them from 
the defendant in accordance with the decrees. If any of the costs were 
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awarded, as the Subordinate Judge seems to think they were to the firm, 
the plaintiff alone could not sue for them, but we understand that this is 
not the case. 

The District Judge has also, we think, misapprehended the effect of 
Exhibit B. He rightly states that what may be called the legal estate of 
the bankrupts vested in the plaintiff, though their equitable estate 
vested in the firm of V. Subbarayan and Company, but when he adds 
that Exhibit B assigns the whole estate both legal and equitable to Rayap- 
pan Appon and that the latter is, therefore, the only person entitled to 
maintain this suit, we think he misconstrues Exhibit B. Exhibit B transfers 
to Appon all the interest which the firm of V. Subbarayan and Company 
had acquired in the estate of the bankrupts. It neither could nor [97] 
did transfer anything more. Plaintiff, as a member of the firm, 
assented to and admitted that he was bound by that document, but it did 
not. and could not, assign either the rights or the duties of the plaintiff 
as trustee. 

Even if the plaintiff desired to do so, he could not delegate his rights 
or duties as trustee, but there is nothing to show that he attempted to 
do so. 

The only effect of the document (Exhibit B) is that Rayappan 
Appon. instead of the firm of V. Subbarayan and Company, thereby be¬ 
came the beneficiary for whom the plaintiff is to collect the bankrupt’s 
assets, and to whom he must account for the same, or for other moneys 

trustee. Exhibit A shows that Appon and the plain- 
tiff both correctly understood their respective rights, and the duty of 
plaintiff as trustee. 

• iSi that the plaintiff as trustee can maintain this 

suit. We may observe that the position which we have assigned to plain- 

that which held in the case reported in Subbaraya 

V. VythiUnga (1). a case arising out of the same transactions and practically 
between the same parties. 

We aeb aside the decrees of the Courts below and direct that suit be 
t^Iaw ° ^ ^ Subordinate Judge, and be disposed of according 


Plaictill must have his costs in the Lower Anpellate and in this 

Court. The costs in the Subordinate Judge’s Court will abide and follow 
the result. 
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Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Benson. 


Konda^A Chetti {Plaintiff)^ Appellant v. NarasimhulU 
Chetti {Defendant), Respondent.* [21st, 22nd Sentember and 

13th November, 1896.] 

UQ—Agency to sell, coupled with interest-THsere^ 

price left with agent^Power of principal to impose Zimitf os to price. 

The defendant consigned goods to a firm in London for sale, and in respect 
ot eaoh consignment he received an advanoe from the plaintiff who was the 

* Appeal No. 6 of 1896. 

(1) 16 M. 85. 
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im agent of the London firmi and signed a oonsignment note, which contained 
the following passage: — 

*' I hereby authorize you to sell the above goods at the best price obtainable 
" without reference to me aoi. I give you full discretion and power to aot on my 
behalf to the best of your judgment in regard to such stle and in all matters 
" ooQoeoted with the managemeut of this consignment. Should there be any 
“ shortfall after realization of the above oonsigumeot, I hereby authorize you to 
" draw on me for the amount, and I engage to honour suoh draft and to pay it 
“ on presentation.” 

The plaintiff guaranteed the payment of the redrafts to the London firm on 
whose aooouQt he made the advances to the defendant Shortfalls having occur¬ 
red on certain consignments and the London redrafts having been dishonoured, 
the plamiiff ptid them, and no ^ sue 1 to recover the amount from the defendant. 
It appeared that coQsigomsQts had been sold at prices less than certain limits 
whioh have been fixed by the defendant sub-tequent to the receipt of the advances 
and the signature of the consignment notes : 

Beld, that the defendant had no right (regard being had to the terms of the 
consignment note and the course of dealing between the parties) so to impose 
limits of price, and that the plaintiff was entitled to recover. 

CR . 13 Cr.L.J. 721 (722)*l6 Ind. Cts. 753«6S.L.R. 76 (79).] 
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APPtfiAL against the judgment of Mr. Justice Subramania Ayyar, in 
civil suit No. 120 of 1894, oq the origioal side of the High Court. 

The plaintiff sued to recover Rs. 4,765 under the circumstances stated 
on the judgment of Subramania Ayyar, J. 

Mr. K, Brown, for plaintiff. 

Mr. R. F. Grant, for defendant. 

SITBRAM4N1A .\YYAR. T.—The plaiotiff sues for Rs. 4,765 being 
the amjunt paid by him o i tne 13th July 1894 to Messrs. Robert Von 
Giehn & Co. of London on account of two Bills of Exchange, drawn by 
them on the defendant tor the difference between the amount advanced 
by them on certain consignmmts of Salemporos or blue cloths forwarded 
by the defendant through the plaintiff to Von Glenn & Co. for sale in 
Loo Jon, and the price realized by the sale of the goods, which fell short 
of the advances; the plaintiff, inconsequence of the defendant’s refusal 
to honour the bills having had to pay the amount due under them as drawee 
in case of need, in accordance with a contract of guarantee he had entered 
into with Von Giehn A Go. to make good to them any deficiency that 
might arise in circumstances similar to those in the present instance. 

The Hubstantial defence is that Von Giehn & Co. allowed the goods 
to be sold for prices below those limited by the defendant. [99] that if an 
account be taken with reference to the rates fixed bv the defendant, Von 
Giehn & Co. would be found indebted to him. that Von Giehn A Co. were 
not entitled to claim the deficiency caused by their wrongful act and the 
plaintiff is therefore not entitled to the amount sued for. 

The main questions raised an 1 discussed at the trial were (i) whether 
assuming that the defendant did place limits as alleged, Von Giehn A Co. 
were entitled in law to sell under the limits without the assent of the 
defendant; (ii) whether the defendant did in fact place limits and Von 
Giehn A Co. did sell in disregard of such limits. 

With reference to the question of law stated above, one contention 
urged on behalf of the plaintiff was that, in consequence of the advances 
admittedly received by the defendant from Von Giehn A Co., the consign* 
DQents became a pledge in their hands entitling them to sell the goods, for 
the purpose of reimbursing themselves the amount advanced, irrespective of 
the wishes of the defendant. This proposition is quite unsustainable, for 
the relation of principal and factor, where money has been advanced on 
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goods consigned for sale, is not that of pawnor and pawnee’* Smart v. 
Samiars (1). The factor acquires only a lien which gives no right to sell 
the goods [Donald V. Suckling (2). 

Another contention urge! on hehalf of the plairititf was that the rela¬ 
tion between Von Glahn & Co. and the defendant was, io conseouenoe of 
the advances, an agency coupled with interest which was irrevocable. Now 
in Smart v. Sandars (1) already cited it was laid down that a factor, to 
whom goods have been consigned generally for sale and who has subse¬ 
quently made advances to hU principal on the credit of the goods, has no 
right to sell them contrary to the orders of his principal on the latter 
neglecting on request to repay the advances, although such sale would be a 
sound exercise of discretion on his part; his author ty to sell not becoming, 
by reason of the unoaid advances, irrevocable as an authority coupled 
with an interest. And in Comas v. Frost (3j the Judicial Committee 
of the Privy Council followed Smart v. Sc Eldars (l) and held that mere 
advances made by a factor whether at the time of his emnloyment as such or 
[lOOJ subsequently cannot have the effect of altering rhe revocable nature 
of an authority to sell unless the advances are accompanied by an agree¬ 
ment that the authority shall not be revocable. 

The learned Counsel for the plaintiff’ drew my attention to Parker v. 
Branker (4) where the Supreme Judicial Court of Massachusetts held 
that a Commission merchant, having received goods to sell at a certain 
liuaited price and made advances upon them, had a right to reimburse 
himself by selling such go'^ds at the fair market price, though below the 
imit, 1 the consignor had refused an application and after a reasonable 
ime o repay the advances. Substantially the same view was taken in 
Brown v. McGran (5) and in Field v. Farrington (6) and in Section 371 
o ory on (^ency the law is stated in accordame with that view. But 
Brown v McGran (5) was brought to the notice of the Court in Smart v. 
fi? judgments contain no reference to that ca^e, I 

^ i?f u American rule did not commend it- 

T j- ■ Common Pleas whose decision, having been adopted 

by the Judicial Committee, should be followed bv the Courts in this coun¬ 
try. hven if It be contended that De Comas v. Frost (3) was a Colonial 

case It will be seen from the observations in Murtunjoy ChuckerbuUy v. 

Cockrane (7) the Judicial Committee held that in the absence of any 

usage or custom qualifying the general mercantile law of England that 

law applied to India also. 

A third contention was that if the law before the Indian Contract 
c was as stated above, that enactment has changed the law in conform- 
icy with the American rule. In suoporb of this contention the learned 
Counsel relied on illustration (6) to Section 202. But the case pub in 
a i us ration seems to be an ordinary instance of a power coupled with 
interest comma within the well established rule stated by Wilde, C.J., it) 
wmr V. Safidars (8) thus: Where an agreement is entered into on a 
sumcieot consideration whereby an authority is given for the purpose of 
securing some benefit to the donee of the authority such an authority' 

For, the language of the illustration in question shows 
distinctly that the power to sell was given [101] expressly for the purpose 
o enabltDg fche consignee of th® goods to repay himself the advances made, 


(I) 3 C.B. 400 (401) = 6 O.B. 896. 

(3) 3 M.P.C. (N.B.i, 168. (4) 82 Pickerioff. 40 
(6j 10 Wallace 141. (7^ 10 M.l.A, 389. 


(8) L.R., 1 Q.B. 686. 
(5) 14 Peters 479. 

(8) 5 C.B. 896 (917). 
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«ee observations of Sargent, C.J., in Jafiirbhoy Ludhahhou Ghaiioo v. 
Charlesworih (1). The result of the authorities (to borrow the language 
of the Chief Justice in the case just cited) is *' Where the factor for sale 
who has made advances claims the right to sell invito domino, the ques¬ 
tion is whether there was an agreement between the parties express or to 
be inferred from the general course of business or from the circumstances 
attending the particular consignment that the factor should, under any 
and what circumstances, have the power to sell against the will of the 
owner of the goods, the onus of proving which lie^ on the factor who has 
made the advances. 

Let us now see whether any agreement express or implied can be made 
out from the facts of this case. The plaintiff’s counsel relied on paragraph 
two of the consignment letters (.Exhibits B to N) and contended that 
taking them along with the advances, it should be held that the defendant 
created expressly an agency coupled with interest. This contention is un¬ 
sustainable ; for although the paragraph in question authorizes Von Glehn 
& Co. to sell the goods at the bast price obtainable without reference to 
the defendant, and gives them full discretionary power to act on his behalf 
to the best of their judgment in regard to such sale and in all matters con¬ 
nected with the management of the consignments, it does nob say that the 
defendant agreed that the power so conferred will not be altered or modifi¬ 
ed. In truth the contention is only another way of asking me to hold that 
mere advances made by a factor at the time of his employment has the 
efifeht of altering the revocable nature of the authority to s,ell, which, the 
Privy Council ruled, they had not. It is thus clear there was in this case 
no express contract not to revoke. Nor are there any circumstances from 
which such a contract can be implied. I must therefore hold that the 
plaintiff has failed to make out that Von Glehn k Co. were entitled to sell 
irrespective of the limits, if any imposed by the defendant. 

The next question is whether the defendant did place limits as alleged 
by him and whether the goods were sold in disregard oi such limits. Tbe 
defendant’s evidence on this point is supported not only by the admissions 
made by the plaintiff in the course of [1023 his examination but also by 
the correspondence produced on both sides. 

[Th^ learned Judge then nroceeded to discuss the evidence on this 
point, and in the result dismissed the suit with costs.! 

The plaintiff preferred this appeal. 

Mr. K. Brown, for appellant, contended, firstly, that regard being 
bad to the nature of the contract between the parties, the factor had a 
i^ighb to sell regardless of the limits imposed on the defendant, under the 
rule deducible from Smart v. Sdndars (2) and other English authorities 
relating to the subject, and, secondly, that, even if it were nob so, the case 
^as governed by the Contract Act, which in Section 202 laid down with¬ 
out qUalificdtioD the rule which Wilde, C J. ‘in the case above cited 
{see p. 915) explained to be subject to various qualifications in England, 
Bank of England v. Vagliano (3),' Damodara v. Secretary of State (4). 

Mr, Bf'F. Grant, for respondent, supported tbe judgment on the 

grounds stated therein. 

« 


(U 17 B. 630 (648). (2) 3 C.B. 400 (401) =6 C. B. 895. 

(3) fl89l] A.O. 144. • (4) 18 M. 91. 
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JUDGMENT. 

Plaintiff and defendant are merchants trading in Madras. The defend¬ 
ant used to consign goods to Messrs. Von Glehn and Co. of London for 
sale. The consignments were made through the plaintiff. As each con¬ 
signment was shipped, the defendant drew on Von Glehn and Co. for the 
value in favour of the plaintiff, who negotiated the drafts with a Bank, and 
paid the proceeds to the defendant. The course of business was to have 
the goods valued and sold in London by Von Glehn and Co., who repaid 
themselves out of the proceeds, and, in case of a shortfall, drew on defend¬ 
ant for the amount. If defendant failed to nay toe redraft plaintiff was 
hound to do so. He, in fact, guaranteed Von Glehn and Co. On certain 
transactions of the above character which took place in 1893-94, therelwas 
a shortfall amounting in all to Rs. 4.765. Von Glehn and Co. drew on 
defendant for the amount, but he refused to honour the drafts, and the 

plaintiff then paid them. The plaintiff’s present suit was to recover tho 
sum so paid. 

The substantial defence was that Von Glehn and Co. sold the goods- 

under the limits imposed by the defendant, and that the latter was, there¬ 
fore. not bound to pay the shortfall. 

[103] The la^ioed Jud^e who tried the ease found for the defendant 
on the above issue and dismissed the suit. Plaintiff appeals on tbo 
ground, inter alia, that under the terms of the contract with defendant, 
and in all the circumstances of the ease Von Glehn and Co. had nower to 
make the sales, notwithstanding the limits imposed bv the defendant. 
The laarned Judge has referred at some length to the Eoglish authorities 

^ “ade advances on goods 

consigned to him for sale co sell them invito domino ; and we are not dis- 

‘o^'asent from his conclusions as to the general result of those 

tVia f * opinion that those eases do not deoids 

the exact question which arises in the present case, nor do we think that 

alone to the English authorities 

to which 1? Act (IX of 1872) is the law with reference 

^ which the rights of the parties in the present case must be decided. 

fn .C°“‘'-aat. Act. differs from the law which prevails 

Lncf Witt ’ih t ■, “ deoide in aceord- 

ttd ttt • i‘“° P™P°aition is, indeed, self-evident, 

tohell it *1®®° strongly affirmed bv Lord Her- 

the lo ^ Eugioudv. VaghanoW) in these words" I think 

t^*® ioatance, to examine the language 

bl I^Qv Itnsit meauing, uniofluenced 

ntt to ttart ttith"”' ‘'®'^.‘'^®d horn the previous state of the law, and 
tssnminfthLTi. how the law previously stood, and then. 

lYthTl vil interpretation in conformity 

btaLh of tho l “.®®‘®‘"‘®'“tan'?o^ to embody in a code a particular 
its tthrv wfn r* f it appears to me that 

Tfa ^■•“atrated. The purpoL of such a 

should he®^^ ‘^”7 U° '’°*°‘ apaoially dealt with by it. the law 

as hllvB .®®®®“®’?®'^ interpreting the language used instead of, 
as before, by roaming over a vas t number of authorities in order to 

(1) [1891] A. C. 144. 
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discover what the law was." He thea refers to oiroumstanoes in which 
a reference to prior authorities is legitimate and proper, as, for [104] 
instance, where the words of the statute are of doubtful import, 
and adds What, however, I am venturing to insist upon is, that the 
first step taken should be to interpret the language of the statute, and 
that an appeal to earlier decisions can only be justified on some special 
ground." 

It is to be observed that no evidence of the general custom of 
merchants in Madras in reference to the matter in issue has been given, 
so that we are left to decide it by applying the provisions of the Indian 
Contract Act to the terms of the contract entered into between the parties 
and the general course of their business. 

Section 202 of the Contract Act runs as follows :—" Where the agent 
has himself an interest in the property which forms the subject-matter 
of the agency, the agency cannot, in the absence of an express contract, 
be terminated to the prejudice of such interest; " and illustration (6) 
shows how the rule may be applied in a concrete case, as follows :—A 
consigns 1,000 bales of cotton to B. who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of 
the price the amount of bis own advances. A cannot revoke this authority, 
nor is it terminated by his insanity or death." 

The terms of the contract between the parties, so far as those terms 
are express, are contained in the consignment notes, which are all worded 
in the same way. The following is one of them :— 

" Madras^ \0th October 1893. 

To Messrs. Robert Von Glehn and Sons, 

London, 

Dear Sirs. 

I have the pleasure to advise consignment to your care for sale on my 
account through Mr. A. Kondayya Chotti. 

V. N. i = 2 B 1 Blue Salempores. 

29/35 = 7 B/ 

,, 1/5 = 0 1 Bees wax. 

per C/Maodonald against which I have valued on you at three months’ 
sight for £205 and I beg your acceptance of my drafts. 

I hereby authorize you to sell the above goods at the best price 
obtainable without reference to me and I give you full discretionary 
power to act on my benalf to the best of your judgment in regard to such 
Bale, and in all matters connected with the management of this 

consignment. 

[105] Should there be any shortfall, after realization of the above 
coDsigument, I hereby authorize you to draw on me for the amount and I 
oegage to honour such draft and to pay it on * presentation, without dis- 
putingtbe sales or the accuracy of account sale and account current, 
rendered by you, 

** I further hereby declare that this letter has been read and explained 
to me and I fully understand its meaning. 

I remain, Dear Sirs, 

Yours faithfully, 

V. Nabasimmolu Chetti.” 

It seems to us that the reasonable interpretation of this contract is 
that the consignee shall have authority to sell the goods at his discretion, 
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and repay himaelf the advance out of the proceeds, drawing on the conh 
signor in the event; of a shortfall. The course of business between the 
parties shows that Von Glehn and Co. were intended to recoup them¬ 
selves out of the sale-proceeds and to draw on the defendant lor any: 
shortfall. 

Illus'ration (6) seems to us to be in point. The learned Judge in one 
passage, following a remark of Sir C. Sargent, C. J., in Jafferbhoy Lvdha- 
hoy Chattoo v. Charle^xcorth (1). denies the applicability of the case in 
illustration (6) to the present case on the ground that the power to sell 
IS, in illustration (6). given ‘exnressly’ for the purpose of enabling the con¬ 
signee of the goods to repay himself the advances made. No doubt in the' 
illustration the authority to so apnropriate the sale proceeds isexorpssly, 
given, but in the section itself th«re is no limitation to oases where the 
authoricv is so expressly given. In tbe section itself all that is necessary, 
is that the ngent should himself have an interest in the property,’to be- 
sold, and it seems to us that such interest may be inferred from the language, 
of the document and from the course of dealings between the pirties^ and 
need not be expressly given. It is tbe existence of an interest, not the. 
mode m which it is given, that is of importance. The terms of an illus¬ 
tration are not always co-extensive with the terms of the section, or pro¬ 
position of law, intended to be illustrated ; and it is contrary to true princi- 
ples of interpretation to cut down the scope of a section bv a reference to 
its illustrations. Apnarently [106] if the consignment note had said in 
express words you are to repay yourself the above advance out. 

of the sa e-proceeds of the consignment" the learned Judge would 
have considered Section 202 applicable, and the authority to sell 
irrevocable, and would have decided in plaintiff’s favour. As already 
stated there is nothing in the section to show that the authority 
to appropriate the sale-proceeds to the debt must be expressly’ giveoi 
nor can we find any ground m reason for such a limitation. The provision 
in the consignment note that the consignee is to sell at his discretion and 
in the event of a shortfall is to draw on the defendant taken with the 
course of l^siness between the parties, shows that it was their intention 
that VoQ Glehn and Co. should repay themselves tbe advances out of the 
proceeds. That intention, being clearly indicated, is as valid and as 
effectual for the creation of an interest in the consignees as if it were- 
expressly stated. If the consignees had such an interest the authority to 
sell could not be revoked to the prejudice of such interest, except in. 
accordance with an express contract reserving such power co the defeodant.f 
but of such express contract there is no proof in this case. 

The authority to sell at the consignee’s discretion, and without 
reierenceto the consignor, is given in the consignment note in the widest 
terms, and the only limit imposed is that the price should be ‘ the b :slP 
oDtainabie. The plain meaning of the words is that the consignee is* 
to choose the ti^me and mode of sale without reference to the consignor 
and obtaiQ the best price available in the market. It was open to the 

consignor to have made it a part of the contract that he might impose 
^ mi 3 rom ime to time, and, had he done so, the consignee who was mak- 
ing advances, would have been able to protect himself against the greater 
1 *^x1 * • ^ woald have thus ran. Bat ths coosigoor expressly gave up 

A kf discretion with regard to sale, and it can hardly be 

-doubted but that his doing so enabled him to obtain better terms in regard 


(1) 17 B. 520 (643). 
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to the advances. It seems to us unreasonable to hold that, under these 
^iroumstanoes, the consignor could on the next day revoke the authority 
bo sell, or that the consignee would allow him to do so without considera¬ 
tion. The consignor by placing boo high a limit on the goods might keen 
the consignee out of the money he had advanced for a far longer 
time than that oontemula'^ed, and in the end leave him without remedy, 
except ihe slow and inadequate one of a suit to recover the [107] 
advances. No doubt the letters between defendant and Von Glehu and Co. 
show that the former imposed limits after the consignments were sent, and 
neither plaintiff nor Von Glehn and Co. at first repudiated, or protested 
against, his right bo do so. Von Glehn & Co. protested against the advis¬ 
ability of his holding out for impossible prices, and pub o8 sales in defer¬ 
ence to his,wishes, but we do not think that this acbioo amounts to an 
admission by Von Glehn & Co that they were bDund, in all circumstances, 
to obey his insbructions. They were naburallv anxious to please a client 
and to defer to his wishes but when the market continued to fall month 
after month, and the securiiiy in their hands to become less and less, they 
at length resorted to the power of sale given to them and sold without 
regard to the limits named by the defendant. Tbev would, no doubt, have 
postponed the sales still furober if defendant had complied with their 
request to remit them a sufficient sum to cover the estimated fall in the 
value of the goods, so that the security in their bands might still be suffi¬ 
cient, but this the defendant did not do. In these circumstances it seems 
* 

to us that the consignees were justified in exercising their legal right of 
sale, instead of allowing the security in their hands to diminish still 
farther. 

We must, therefore, reverse the decree and give judgment for plaintiff 
as sued for with costs throughout. 

Wilson ft King, attorneys for appellant. 

Branson d' Branson, attorneys for respondent. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Benson. 


Kommachi K.^THER {Plaintiff), Appellant v. 

Pakkeb and others {Defendants), Respondents.* 
j ,[8bh and 20th October, 1896.j 

Procedure Code-Act XIV of 1882, Section Rateable distribution—Decree for. 
money—Mortgage decree, 

'' The plaintiff and defendant, reapeotively. held successive mortgages on the same 
' ' ■ land. The defendant obtained a decree on hU mortgage against the land and 

£108} in respect of any unrealized balance against the mortgagor, two months’ 

ume lor redemption being given. The plaintiff then obtained a like decree. 
The de/endaot abandoned his claim on the mortgage premises and attached other 
property Of the mortgagor. The plaintiff applied to execute his decree against 

the mortgage premises and-the other property, bat with regard t"* the latter his 

application was rejected. The defendant, having brought lo sale the property 
attached, the plaintiff applied under -Civil Procedure Code, Secuon 296. for 
rateable distribution which was refused. The plaintiff then brought to sale the 

I ‘ ■ ■ —-—--- ' " "" ' 

• Second Appeal No. 819 of 1896. 
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mortgage premises which did sot realize the amount of the debt, and be oow sued^ 
to recover the sum which would have been payable to him under Section 295 : 

Held, that the plaintiS’s decree was a decree for money witbin the meaning of 
Section 295, and that be was entitled to reooverthe sum olaimed : 

Per cur, the property ought not to have been sold and the mooey paid to the 
defendant until Che mortgaged property bad been sold and had been found insuffi¬ 
cient to pay bis debt. 

[Dies.. 27 C. 2fl5 (289) ; F., 28 M. 224 ; Appr., 28 M. 473 (477) = 15 M.L.J. 126; R., 
3 A.L.J. 585 = A.W.N. (1906) 237 = 1 M.L.T. 247 : 21 M.L.J. 1036 {I040) = 10 M. 
L.T. 429 = (l9ll) 2M.W.N. 458 (460) = 12 Ind. Cas. 689 ; D., 17 Ind. Gas. 940 
(9411 = 23 M.L.J. 699 = 12 M L.T. 660 (662).] 

Second Appeal against the decree of A, Thompson, District Judge 
of North Malabar, in Appeal Suit No. 445 of 1894, confirming the decreo' 
of K. Imbichunni Nayar, District Munsif of Taliparamba, in Original Suit 
No. 199 of 1894. 

The facts of this case were stated by the District Munsif in paragraph 
8 of his judgment as follows :— 

The plaintiff in the present case was the mortgagee of eight items 
of real properties under one K. V. Chintan and five of his Anandiravans, 

^ The first defendant held a puisne mortgage on two or three of the same^ 
items. In Original Suit No. 76 of 1893. the first defendant sued his 
mortgagors and the present plaintiff for the recovery of his mortgage 
amount by the sale of the properties mortgaged and from the persons of 
the mortgagors A decree was recorded in his favour to the effect that 
in default of the defendants’ paying the amount of his claim within two 
months, the properties mortgaged should be sold subject t > the prior claim, 
of the present plaintiff and if the sale-proceeds be insufficient to satisfy 
the whole of his decree, the balance should be paid by the mortgagors 
personally. The present plaintiff then brought a suit on his prior mortgage 
“ mu * worded almost as above was recorded in favour of him also. 

The present defendant was a party to it. Ha then gave up his claim on 
the properties mortgaged to him and caused attachment of the parambas 
“ present plaint which were finally sold in auction for 

Rs. 1,377. The sale-proceeds were setoff against the first defendant’s 

^ decree amount. Over two months before the aforesaid sale, the present 
plaintiff applied for the realization of his decree [109] by the sale 
" mu properties mortgaged, and by attachment of other properties. 

.. prayer was allowel while the second part was dis- 

Pase of the plaintiff, then, the judgment-debtors ap- 

‘•iQQQ and obtained time till September 

1893. The sale, at the instance of the first defendant, took place in the 
meantime and the plaintiff asked for rateable share. His application 
was rejected on the ground that he had then no decree which was 
.. Pap^Pfep* being executed against the judgment-debtors narsonally. The 
plaintiff appealed and the appeal was rejected as being not maintainable, 
in a subsequent application for share made by the plaintiff after the 
properties mortgaged to him were sold and the sale-proceeds were found 
u »o3uffioi0nt to fully meet his claim, he was given Rs. 25. The plain- 
titt now sues to recover Rs. 495-15-0. alleging that he was entitled to 
get the same when he first applied for share.” 

.u decree in question are given in the judgment of 

the High Court. 

A Munsif dismissed the plaintiff’s suit and the District 

Judge upheld his decision for the reasons stated by the High Court. 

76 


1896 

Oct. 20. 

Appel¬ 

late 

Civil. 

20 H. 107 = 
711 L J. 66. 


KOMMACHI RATHER V. PARKER 


20 Mad. Ill 



The plaintiff preferred this second appeal, 

Ryni Narnbiar, for appellant. 

Sankara Menoti, for respondents. 

JUDGMENT. 

The facts of the case are correctly stated in paragraph 8 of the 
District Munsif’s judgment. 

The District Mucsif, assuming that the plaintiff had a * decree for 
money’ within the meaning of Section 295, Civil Procedure Code, still dis¬ 
missed the suit on the ground that it was incapable of execution, except 
as against the mortgaged property, at the time when the plaint property 
was sold at the instance of first defendant. 

The District Judge confirmed the District Mun^if's decree for two 
reasons, firstlyi because Section 295 (c) in his opinion barred the plaintiff's 
<jlaim, and secondly, because the plaintiff’s decree was not ‘ a decree for 
money’ within the meaning of Section 295. Civil Procedure Code. 

The plaintiff appeals, and we think, with good reason. The District 
Judge is manifestly in error in supposing that Clause (c) [HO] of 
Section 295 governs the case. That clause refers only to property sold ' in 
execution of a decree ordering its sale for the discharge of an incumbrance 
thereon.” In the present case, the property sold by first defendant was 
not the encumbered property, but other property of the judgment-debtor. 

The plaintiff and defendant had respectively a first and a second mort¬ 
gage over other property of the same mortgagor, but neither of them held 
any incumbrance on the property sold by first defendant. It seems to us 
that the plaintiff and first defendant were in exactly the same position 
with regard to this property, and each was equally entitled to a rateable 
share of the sale proceeds. 

The District Judge is. in our opinion, wrong in bolding that the 
present decree is not *a decree for money ’ within the meaning of Section 
295, Civil Procedure Code. No doubt, bis view is supported by the lan¬ 
guage used in Ram Charan Bhagat v. Sheobarat Rat (1); but the opposite 
view was held by the Calcutta High Court in Hart v. Tara Prasanna 
Mukherji (2). l?be exact terms of the decree in the Allahabad case are 
not reported, nor is the Calcutta case referred to tbereiu ; but in our 
opinion the law is correctly stated in the latter case. 

The decree before us runs as follows :—“ That the defandants do pay 
plaintiff wir,hin two months from this date Rs. 2,500 with interest and 
costs and that iu default plaintiff do recover the same by sale of the 
plaint property, and the balance, if any, from first to sixth defendants.” 
It seems to us that this is a decree for money and that it does not lose 
this character, because the decree declares the mode and the order of the 
procedure by which it is to be realized. 

The first paragraph of Section 295 runs as follows :—Whenever 
assets are realized by sale or otherwise in execution of a decree, and 
more persons than one have, prior to the realization, applied to the Court 
by which such assets are held for execution of decrees for money 
against the same judgment-debtor, and have not obtained satisfaction 
thereof, the assets, after deducting the costs of the realization, shall be 
divided rateably among all such persons.” 

[Ill] It is under this paragraph that the plaintiff claims the right to 
a rateable share of the property. Formerly the creditor who first attached 
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property bad a prior claim to have his decree satisfied out of the sale-pro^ 
ceeds to the exclusion of other creditors, but now all judgment-creditors 
who apply to the Court, prior to realization, are entitled to share rateably, 
and under the penultimate paragraph of the section, if any of such assets 
be wrongly paid to any person, a judgment-creditor entitled to a rateable 
share may sue to recover the same from the person wrongly paid. It is 
under this paragraph that the plaintiff brings his suit. In the words of 
the Calcutta case already referred to "The object of the section appears to 
" US to be to provide for the rateable distribution of the assets of a judg- 
" ment-debtor among all persons who have obtained decrees ordering the 
‘’payment of money to them from the judgment-debtor; and the fact 
" that a person, who has obtained such a decree, also holds security or is 
"entitled to any other relief under the decree, is immaterial. There is, 
" therefore, we think nothing in the section which takes away bherightof a 
"mortgagee, who has obtained a decree upon his mortgage, to proceed in the 
“ same suit against property of the mortgagor not subject bo the mortgage 
" when there are other creditors—nothing which shows that the only per- 
" sons entitled to share rateably in the proceeds of sale of property sold in 
" execution of a decree are those who have obtained decrees for money 
‘ only. We think, therefore, that every decree, by virtue of which money 
*' is payable, is to that extent a ‘ decree for money ’ within the meaning of 
" the section, even though other relief may be granted by the decree ; and 
" that the holder of such a decree is entitled to claim rateable distribution 
" with holders of decrees for money only.” 

If it were held otherwise it would often result that the insufficiently 
secured creditor might find himself wor^e off than the wholly unsecured, 
bat more prompt and pressing, oredibcr, anl an indacemenb w>uld exist 
for that scramble for first Attachment which the recent alterations of the 
Uw were designed to remove. The unsecured creditor is not placed at 
an unfair disadvantage, since he advanced his money on the faith of the 
debtor’s general credit apart from bheprooerbv mortgaged, md it is always 
open to such a creditor to compel the sale of mortgaged property, if it is 
likely to yield any surplus over and above the morteage money. 

[112] It remains to consider the ground on which the District Munsif 
dismissed the suit, viz., that the plaintiff’s decree was incapable of execu¬ 
tion against anything save the mortgaged property, at the time when the 
first defendant attached the other property. It is true that at that time the 
plaintiff was not in a position to immediately execute his decree, bub 
neither was the first defendant, for the decree in favour of the latter was 
subject to precisely the same limitation as the plaintiff’s decree. The 
property ought not, therefore, to have been sold and the money paid to 
the first defendant until the mortgaged property had been sold and had 
been found to be insufficient to pay his debt. His title to receive 
payment out of the property sold, did not arise until the mortgaged pro¬ 
perty was found to be insufficient, and the plaintiff's title arose at precisely 
the same time. The payment of the whole of the sale-proceeds to the 
first defendant was, therefore, wrong, as the plaintiff was entitled to a 
rateable share. 

In this view we must set aside the decrees of the Courts beloWr 
and give judgment for plaintiff as sued for with costs throughout. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Afr. Justice Benson. 


Nalla Karuppa Settiar iPlaintiO). Appellant v. 

Mahomed Iboram SaHEB {Defendant), Bespondent.* 

[19tih, 20tih an i October and 3Gth November, 1896.] 

Suit on n foreign judgnient^Jurisdiction of foreign Court^Residence of defendant^ 
Consir>(cfn’e residen ce. 

The plaint’-iS having obtained agnn^t defendant a judgment in the Dietrict 
Court ot Ktndy now sued in British Inlu to enloroe u. it appeared that the 
defendant waa domiciled and ordinanlv resident in British ludia and that be 
had not appeared to defend the suit al Kandy and was not at the date of that suit 
r>r ^nb-eouently even temporarily resident in Ceylon ; but be was a partner in a 
firm which carried on business at K»ndv and he w is intere>ted in lands at that 
place which he bad visited once or twice. 

Beld. that the Court at Kandy had no jurisdiction over the defendant. 

[Appr., 24 B. 86 (88) ; R., 29 M. 25)NiJH); 24 M E J. 619 ( 624 ..] 

[113] Second Appeal against the decree of E. J. Sewell, Dis¬ 
trict Judge of Tanjore. in Appeal Suit No. 477 of 1S93, reversing the 
decree of C. Veukobachariar, Subonlioatu Judge of Tanjore, in Original 
Suit No. 5 of 1893. 

The plaintiff sued to recover from the defendant certain sums due 
under decrees passed against the defendant by the District Court of 
Kandy in Ceylon. 

The defendant pleaded, among other things, that the District Court 
of Kandy had no jurisdiction, as he was, at the time the suits were brought 
and the decrees passed, permanently residing in British India, that be 
had DO notice of the suits, and was not aware of their institution, and 
that the decrees were not properly passed against him. 

The Subordinate Judge found that there was sufficienc service of notice 
of the suits to make the defendant liable, and that the Court in Kandy 
had jurisdiction, and passed a decree as prayed. 

The defendant appealed against this decision and the District 
Judge reversed the decree apnealed against on the grounds which are stat¬ 
ed ID the judgment of the High Court, 

The plaintiff preferred this second aopeal. 

Bhashyam Ayyangar, for appellant. 

Pattabhirama Ayyar. for respondent. 

JUDGMENT. 

The plaintiff sued in the Tanjore Subordinate Judge’s Court in British 
^dia to recover certain sums under decrees passed in his favour by the 
District Court of Kandy in Ceylon. The defendant raised a number of 
pleas, but the Subordinate Judge found against him on all the issues and 
decreed the claim. 

On appeal the District Judge tried three main questions, viz .— 

(i) whether notice of the suit in the Kandy Court was so served on 
«he defendant as to justify the British Indian Court in passing a decree 
OP the judgment of the foreign (Kandy) Court; 

• * Second Appeal No. 854 of 1895. 
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(ii) whofcher the foreign Court had jurisdiction over the person of the 
defendant who was domiciled and resident in British India ; and 

(iii) whether the defendant was a minor when the judgment was 
given, and whether, in consequence, the judgment was one which could be 
made the basis of a suit in British India. 

[114] On all these issues the District Judge decided in defendant’s 
favour, and, therefore, dismissed the suit. 

The plaintiff now appeals on all the issues decided against him. 

We do not, however, think it necessary to discuss the first and the 
third of the above issues, as we are of opinion that the decision of the 
District Judge on the second issue is right, and that the plaintiff’s suit 
must fail on that ground, whatever the decision on the other issues 
might be. 

The defendant was the chief partner in the firm of Iburam Saheband 
Company, which carried on business in Kandy under the terms of a deed 
of partnership (Exhibit A). The plaintiff was domiciled and ordinarily 
resident in British India, but he visited Kandy once or twice and his family 
owned some immoveable property there in which he claimed to have an 


interest 

The plaintiff was not even temporarily resident in Ceylon when the 
suits were instituted in the Kandy Court or subsequently. The business 
was, under the terms of Exhibit A, managed by one of the other partners 
who lived in Kandy. When the suits were filed, summonses on the 
partners, including the defendant, were served on the resident partners. 
It is not shown that they informed the defendant. He did not appear 
to defend the suits, and decrees ex parte were passed against him. 

The question which we have to decide is this.— 

Assuming that service of notice of the suit on defendant’s partner is 
sufficient service on defendant, and assuming that defendant is entitled to 
no protection on the score of minority, had the Kandy Court jurisdiction, 
in the above state of facts, to pass a decree against the defendant’s person? 

It is conceded that for the present purpose the Kandy Court must be 
considered to be a foreign Court. The Courts of British India will be 
guided in this matter by the same principles as are adopted by the Courts 
of England. The true principle on which the judgments of foreign Courts 
are enforced in England is that the judgment of a Court of competent 
jurisdiction over the defendant imposes a duty, or obligation, on the 
defendant to pay the sum decreed which the English Court is bound to 
enforce, and consequently that anything which negatives that dotv, or 
forms a legal excuse for not performing it, is a defence to the action. 
[115] Sckibsby v. Westenholz (1). In the case of Bousillon v. Rousillon (2) 
Fry. L.J., referring to Sckibsby v. Westenholz(i) and Copin v. Adamson (3), 
explained the circumstances which have been held to impose upon 
the defendant the duty of obeying the decision of a foreigu Court. He 
said “ the Courts of this country consider the defendant bound where he 
“ is a subj#»cb of the foreign country in which the judgment has been 
“ obtained ; where he was resident in the foreign country when the action 
“ began : where the defendant in the character of plaintiff has selected the 
“ forum in which he is afterwards sued ; where he has voluntarily appeal" 
“ ed ; where he has contracted to submit himself to the forum in which 
“ the judgment was obtained, and, possibly if Becquet v. Mac Carthy (4) 


(1) L.R. 6 Q.B. 165, 169. 
(3) L.R. 9 Ex. 346. 


80 


(2) 14 Ch. D.351. 370, 371. 
U) 2 B. & Ad. 951. 


ini.] NAIiliE KARUPPA SETTIAK V. MHD. IBURAM SAHEB 20 Mad. 116 

!! ^ “8^^* wheie tho defendant has real estate within the foreign jurisdic- 
^ tion, in respect of which the cause of action arose whilst be was within 
that jurisdiction.*’ 

If these tests are adopted in the present case, it will be seen that 
not one of them applies. It is, however, urged that the law as to the 
authority to be ascribed to foreign judgments is in course of development 
by means of judicial legislation ; and we are asked, on the analogy of 
Becgnet v. MacCarthy (1), to hola that the defendant by carrying on 
business through his partners at Kandy should be regarded as construct¬ 
ively resident there, and as having impliedly bound himself to submit to 
the jurisdiction of the Court under the protection of which his business 
was being carried on. We do not think that the current of decided oases 
will justity us in going so far. In Becqiiet v. MacCarthy (1) the defend¬ 
ant still held, at the time of the suit, a public ohice in the colony in which 
he was sued, and the cause of action arose out of or was connected with 
it. His duties required him to be present in the colony, and, therefore, 
amenable to the jurisdiction of its Courts. It was on this ground that he 
was held to be constructively present in the colony, though, in fact, 
temporarily absent. This case was stated in Don v. LtppvuxJin (2) ’ to go 
to the verge of the law, ” and the Privy Council in the recent case of Sirdar 
Gurdyal Singh v. Bajah of Faridkote (3) were of the same opinion, and stated 
that, it the case could not have been distinguished by the said special features 
[116] from the case of any absent foreigner, who, at some previous time, 
might have served the Colonial Government, they would have regarded 
the case as wrongly decided. In the present case there was no obligation 
on the defendant to reside in Kandy, nor did he do so except for very 
short periods. The business was carried on by a resident partner who, by 
the fact of his residence, was liable to the colonial jurisdiction, but we are 
unable to find any ground for holding that the defendant was construc¬ 
tively resident, or at the time of the suit present within the jurisdiction of 
the Kandy Court. Nor does the possession by the defendant of some im¬ 
moveable property in Kandy give that Court jurisdiction over him in 
matters of contract like the present, for in Schibsby v. Westenhols (4) it 
was observed : “ We doubt very much whether the possession of pro- 
perty, locally situated in that country and protected by its laws, does 
afford such a ground. It should rather seem that, while every tribunal 
may very properly execute process against the property within its juris- 
diction, the existence of such property, which may be very small, affords 
^ no sufficient ground for imposing on the foreign owner of that property 
a duty or obligation to fulfil the judgment.” The general law is laid down 
very clearly by the Privy Council in the case of Sirdar Gurdyal Singh v. 
Bajah of Faridkote (3) in these words; "All jurisdiction is properly terri- 
torial and extra territorium jus dicenti^ impune non paretur. Territorial 
jurisdiction attaches (with special exceptions) upon all persons either 
permanently or temporarily resident within the territory while they 
are within it; but it does not follow them alter they have withdrawn 
from it, and when they are living in another independent country. 
It exists always as to land within the territory, and it may be exercised 
^ over moveables within the territory; and, in questions of status or succes- 
sion governed by domicil, it may exist as to persona domiciled, or who 
when living were domiciled, within the territory. As between different 


(1) 2 B. & Aa., 961. (2) 5 Cl. & P , 1. f31 21 l.A. 171 (186). 

(4) L. B. 6 Q. B. 156 (169). 
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‘ provinces under one Sovereignty under the Roman Empire) the 
‘ legislation of the Sovereign may distribute and regulate jurisdiction; 
‘ bub no territorial legislation can give jurisdiction which any foreign Court 
‘ ought to recognise against foreigners, who owe no allegiance or obedience 
‘ to the power which so legislates. 

[117] ‘ [n a personal action, to which none of these causes of juris- 
* diction apply, a decree pronounced in ahsentem by a foreign Court to 
‘ the jurisdiction of which the defendant has not in any way submitted 
‘ himself is by international law an absolute nullity. He is under no 
‘ obligation of any kind bo obey it : and it must be regarded as a mere 
‘nullity by the Courts of every nation, except (when authorized by special 
' local legislation) in the country of the forum by which it was pronounced. 

“ These are doctrines laid down by all the leading authorities on inter- 
‘ national law ; among others, by Story (Conflict of Laws, 2Dd edition, 

‘ Sections 546, 549, 553, 554,556, 586. and by (Chancellor Kent (Gommenta- 
‘ ries, vol. I, p. 284, note c lObh edition), and no exception is made bo them 
‘ in favour of the exercise of jurisdiction against a defendant nob otherwise 
subject to it, by the Courts of the country in which the cause of action 
‘ arose, or (in cases of contract) by the Courts of the locus solutionis. In 
' those cases, as well as all others, when the action is personal, the Courts 
‘ of the country in which a defendant resides have power, and they 
ought to be resorted bo, to do justice.” 

We do nob think that there are any special circumstances in the 
present case to take it out of the general rule that the plaintiff must sue 
in the Court to which the defendant is subject at the time of the suit—a 
rule which is stated by Sir Robert Phillimore {International Law, vol. 4, 
Section 891), and by the Privy Council in the case already quoted “ to lie 
at the root of all international and of most domestic jurisprudence on this 
matter. ” That was the course which the plaintiff in this case ought to 
have followed, if he desired a remedy against the defendant personally. 

On the ground that the Kandy Court had no jurisdiction over the 
defendant, the Lower Appellate Court rightly dismissed the suit. We, 
therefore, conhrm the decree of that Court and dismiss this second appeal 
with costs. 


20 M. tl8 (F.B.)=7 M.L.J. 52. 

[118] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Jiistice, Mr, Justice 
Shephard, Mr. Justice Suhramania Ayxjar and 

Mr. Justice Davies. 


Kadar Hussain (PlaintiJ), Appellant v. Hussain Saheb 
AND ANOTHER (Defendants), Respondents. 

[5th' November and 4th December, 1895 and 2nd October, 1896 ] 

Limitation Act—Act XV of 1877, Schedule II, Article 12 (a)--Z)isi) 0 «sessJon. 

' Limitatiou Act, Sobedule II. Article 12 (a) is not applicable bo a case in which 
diepoBsessioQ ia the cause of aclicn and in which the plaintiff was not a party 
tQ, or bound by, the sale : 

accordiogly that a suit brought in 1892 to recover possession of the 
plainbiR’s share of laud sold by mistake in execution of a decree against his uncle 
^n 1881, was not batted by limitation. 

- - - ^ 


Second Appeal No. 62 of 1695. 
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[P., 4 L. B.R. 40; Rol., U lad. Gag. 76 (77) = 15 P.R. 1912 = 5203 P.L R. 1911 ; R. 34 
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(229) = 13 M.L.T.95=(1913) M.W.N. 93 ; 13 O.C. 297 (301); 14 O.C. 343 (351) ; 

D., 24 M.L.J. 619.3 

Second appeal against the decree of E. C. Rawson. Acting District 
Jadge of Vi;5agapatam, in appeal suit No. 299 of 1893, reversing tlio 
decree of G- Jagannadha Rau, District Muosif of Razam, in origii.al 
suit No. 4 of 1893. 

The plaintiff sued to recover a moiety of certain land which had been 
sold in Novenaber 18S1, in execution of a decree in original suit No 290 
of 1878. on the hie of the District Munsif of Vizianagaram, 

The District Munsif passed a decree tor plaintiff, bub his decree was 
reversed on appeal by the District Judge, who held that the suit was barred 
by limitation. 

The plaintiff preferred this second appeal which came on for hearing 
before Collins, G. J., and Parker, J., who made the following order of 
reference to the Full Bench :— 

Order op the reference to poll bench.— The following are 
the facts which give rise to this reference :— 

Plaintiff’s paternal uncle Dada Miyya owned half an Icam land, and 
plaintiff’s father owned the other half. Dada Miyya mortgaged his half 
to defendant’s father in 1870. Defendant’s father obtained a decree upon 
this mortgage in suit No. 290 of 1878, and the property mortgaged was 
ordered to be sold. The sale took place in November 1881, but by some 
mistake the whole [119] land was sold instead of Dada Miyya’s half share. 
Defendant’s father purchased tbe land and was put in possession. Plain¬ 
tiff brought this suit on November 25th, 1892, bo recover possession of 
his half share. 

The District Judge on the strength of the Ruling in Suryanna v. 
Durgi (1), held that the suit was governed by Article 12 (a) of the 
Limitation Act and that the suit was barred. 

There are however various decisions in which it has been held that 
Article 12 of the Limitation Act does nob apply to suits in which the 
plaintiff was not a party to, and not bound by, the sale sought to be set 
aside. See Sadagopa v. Jamtina Bhai {2), Ilaji v. Atharaman (3), (which 
was a decision bytaesame Bench) ; Nilakandanw. Thandamma{^), Nathu 
V. Badri Das (5), Parckh Ranchor v. Bai Vakhat (6) and Vishnu Keshav 
V. Ramchandra Bhaskar \7j. 

The ground of decision appears to be ibat Article 12 is inapplicable to 
suits in which dispossession is the cause of action, since dispossession 
may not have taken place till some time after the confirmation of the sale. 

The decision in Suryanna v. Diiryt (l) has been recently doubted by 
a Bench of this Court in Narasimha Naidu v. Ranuisami (8). 

Tbe question referred to the Full Bjneh is whether Article 12 of 
the second Schedule of the Limitation Act is applicabloto a case in which 
dispossession is the causa of action and in which plaintiff was not a party 
to, or bound by, the sale. 

The reference came on for bearing before the Full Bench. 

R. Subramania Ayyar for appellant, argued that Surijanna v. Durgi(l) 
was wrongly decided and referred to NarOrSimak N^aidu v. RaTnasami (8). 

Ramachandra Rau Sakeb for respondent, contended that when a 
man-ka<vwa that.h U -property, was. _put-up. for sale-aacLsold- in e 2 ;e-cution of 

(1) 7 M. 258. (9) 6 M. 64. (3) 7 M. 512. (4) 9 M. 460. 

(5) 6 A. 614. (6) 11 B. 119. (7) 11 B. 130. (8) 18 M. 478. 
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a decree of Court, he ought to object before the sale is confirmed, and 
accordingly that, in the absence of proof of fraud, whereby the confirmation 
of the sale was concealed from the [120] plaintiff as was found to be 
the case in Parekh Ranchor v. Bai Vakhat{l)^ the plaintiff was bound 
by the one year’s rule. 

The Full Bench (Collins, C.J., Shephard, Subramania Ayyar and 
Davies, JJ.) delivered the following judgment. 


711.L.J. 32. 


JUDGMENT. 


In the circumstances stated we think there can be no doubt that 
Article 12 (a) of the second schedule of the Limitation Act cannot properly 
be applied to the suit brought by the plaintiff. 

Whatever was the intention of the parties who took part in the 
execution sale, the transaction could not affect the title of the plaintiff, 
and therefore it was not necessary for him to have the sale set aside. 

We cannot agree with the decision in Suryanna v. Durgi (2) which 
was also a case of a sale in execution of a decree. 

[After the delivery of the above judgment the decree of the District 
Court was set aside, and the appeal was remanded to be disposed of on 
the merits.] 


20 H. 120. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 


Rangayya Chettiar ^Plaintiff), Appellant v. Parthasarathi 
Naicker and others {Defendants Nos. 1 to 7), Respondents.^ 

[26th March, 1896.] 

Mortgage^ Decree on first mortgage a puisne mortgagee, not being joined—Purchase of 
mortgaged property by decree-twlder for inadequate price—Bxghi of puisne mortgagee 
— Improvements— Interest. 

A mortgaged land to B and then to C. B sued on bis mortgage and obtained 
a decree lor sale without joining as defendant C, of whose mortgage be bad 
notice ; D the son of the decree-holder became the purchaser in execution and 
improved the land at a considerable cost. C now sued tbe sons and representa* 
tives of A and 6 (both deceased), on his mortgage and sought a decree for sale : 

Geld, (1) that tbe plaintifi was entitled to a deoree for sale subject to the 
right of tbe representatives of B, if the putobaserdid not elect to redeem : 

[121] (2) that the purchaser was not entitled to allowances for improvements; 

(3) that the plainti0 was entitled to interest at the agreed rate to tbe 
date of decree. 

[F.. 31 M. 426 = 18 M.L J. 298 = 3 M.L.T. 397 ; R., 30 C. 699 (F.B.) ; 11 C.P.L.B 76; 
12 C.P.L.R. 125 ; 21 M L.J. 213 = 9 M.L.T. 431 and 499 = (1911) 1 M.W.N. 166 
(170) ; 1 O.C. 63 ; 1 O.C. 105; Expl., 24 M. 171 = 10 M.L.J. 347 ; Bxpl. & D . 
10 Ind. Cas. 83 = 14 Ind. Cas. 449 (453) = 22 M.L.J. 129*10 M.L.T. 544 ; D.,26 
M. 637.] 

Appeal against the deoree of T. Ramasami Ayyanger, Subordinate 
Judge of Negapatam, in original suit No. 35 of 1893. 

Suit to recover Rs. 7,992, being principal and interest due on a hypo¬ 
thecation bond, dated 7th December 1880, and executed by the father 




(1) 11 B. 119. 


Appeal No. 121 ot 1896. 


(2) 7 M. 356. 
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(deceased) of defendants Nos. 1 and 2 in favour of the plaintiff. The mort¬ 
gagor had previously mortgaged the land to one Subbarayar the father 
(deceased) of defendants Ncs. 3—6 to secure Rs. 12,000 under mortgage 
deed, dated 29th August 1878. 

Original suit No. 21 of 18S4 was brought on the mortgage of 1878, 
and a decree for Rs. 18,896-9-9 was obtained, in execution of which the 
land was brought to sale and it was purchased by defendant No. 3 for 
Rs. 1,300. The purchaser was placed in possession on 23rd January 1886. 

Plaintiff’s case was that Subbarayar who bad notice of his mortgage 
from the date of its execution not having impleaded him as a party to 
original suit No. 21 of 1884, he was now entitled to enforce his charge 
against the property purchased by the third defendant in execution of the 
decree. He alleged that the property was suthcient for piyment of both 
debts, and he now sought a decree for payment by the defendants of the 
debt due to him, or for the sale of the-mortgaged property in satisfaction 
of it. The Subordinate Judge said :—“In the village No. 2, plaintiff 
claims the liability of 13 mahs and 36v kulies as the remaining extent 
was sold away in Court sale in satisfaction of a prior mortgage held by 
one Alamelu Ammal. The entire land in the village No. 3 and I mah 
and 844, ^5 kulies in the village No. 5 were sold for arrears of revenue. 

^ The whole extent in the village No. 6 was sold by the mortgagor for 
Rs. 3,000 which plaintiff received in part liquidation of his debt. These 
< three items of land are not therefore sought to be held liable to plaintiff’s 
claim.” 

It was contended by the third defendant that neither he nor his 
father had notice of the plaintiff’s mortgage ; that the property other than 
what was bought by him was sufficient to satisfy the plaintiff’s 
claim; that at the sale held in execution of the decree in suit No. 21 
of 1884, no one came forward to bid higher than Rs. 1,300 for which 
he purchased; and that a sum of Rs. 4,300 [422] was expended by 
him upon the improvement of the land after his purchase. The Subor¬ 
dinate Judge said :—“It is further contended that the land referred to 
in Schedule No. 1 appended to the statement of the third defendant 
having been bought by him at a revenue sale, the same cannot he ren- 
dered liable to nlaintiff’s claim ; that the land in the village No. 6 was 
worth Rs. 4,000, and the plaintiff was not justified in consenting to the 
sale of it for Rs. 3,000; that 1 mah and 80 kulies in the village No. 5 
^ worth Rs. 75 has been purchased bv the plaintiff for a small value ; 
which was neither included in the plaint, nor its price deducted from 
the amount of the mortgage ; and that he has also acted similarly in res* 
peot of the land in the village No. 3, It is added that third defendant 
^^has no objection to 4 velie=i, 8 mahs, 16 kulies and 8 cants in the village 
No. 1 being sold for plaintiff’s mortgage debt.” 

It was found, intey alia, that the plaintiff in the suit of 1884 had 
notice of the plaintiff’s mortgage ; that the property purchased by defend¬ 
ant No. 3 was at the date of his purchase worth Rs. 35,000, and that 
the purchaser had improved it at a cost of Rs. 4,300. A decree was passed 
as follows ;— 

“ This Court doth order and decree that unless defendants 1 and 2 pay 
into Court within six months from this date the sum sued for Rs. 7,992- 
1-0 and costa Rs. 588, the lands hypothecated to plaintiff and specified 
“ below with the exception of the land in the villages of Kothamangalam 
^ and Nanakadu Vadapathi included in the third defendant’s father s 
mortgage and in the purchase made by the third defendant in revenue 
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sarle, be sold first aod the sale proceeds applied towards the decree 
amount, that then for the balance, if any, of tbe decree amount which 
may remain unpaid after the said sale, the property comprised in the third 
defendant's father’s mortgage be sold unless the defendants 3 to 6 pay 
that balance into Court within three months from the date of the first 
sale; that out of the sale proceeds defendants 3 to 6 be paid the amount 
“ decreed to them in original suit No. 21 of 1884 and costs and 
further interest as provided therein until January 1886 when they 
entered into possession of the land purchased by third defendant 
in execution together with costs of execution, all to be ascertained in 
“ the execution of this decree and Bs. 4,300 the cost of improve- 
“ ments made to the land by third defendant, that the balance, if 
“ tl23]any, be taken in satisfaction of this decree, that if, at the latter sale, 
“ tbe property be not bid for more than the amount duo to defendants 3 
“ to 6 as stated above the sale shall be stopped and the defendants 3 to 6 
should by virtue of auction purchase bold the property and plaintiff’s 
“ claim against that property shall stand dismissed, and that further in- 
“ terest under the decree in original suit No. 21 of 1884 subsequent to 
January 1896, be disallowed as defendants 3 to 6 have enjoyed tbe land." 

This Court doth further order and decree that plaintiff having ob¬ 
tained large amount for interest his claim for further interest be disallow¬ 
ed ; that defendants do bear their own costs ; and that no direction 
be given for taking an account of what is due to third defendant under 
the decree subsequent to January 1886, as the profits of the land after 
deducting the cultivation expenses and kist would, according to the evi- 
dence produced in this case, have been sufficient only to meet the third 
defendant’s claim for further interest." 

The plaintiff preferred this appeal. 

Rajagopala Ayyar, for appellant. 

Sankaran Nayar, for respondents. 


JUDGMENT. 

It is contended on the respondents’ part that the suit ought to have 
been dismissed, the plaint not being properly framed. It is said that the 
plaintiff ought, as second mortgagee, to have sued to redeem, or at least 
prayed for a sale subject to the first mortgage. The first mortgagee 
having purchased the equity of redemption, it was open to the second mort¬ 
gagee to ask for the sale of the property and so give the purchaser an 
opportunity of redeeming him. It is unnecessary that he should expressly 
ask for the sale to be made subject to the prior incumbrance. In the 
nature of things no other sale could be made. We think the decree, on the 
whole, gives full effect to the rights of the parties, inasmuch as it allows 
the first mortgagee who has purchased to redeem, if he wishes to do so. 
On the other hand, the decree makes the sale subject to the rights of 
the first mortgagee. 

The claim for alleged improvements said to have been effected by 
the first mortgagee since his purchase cannot, we think, be allowed. In 
this respect he is in no better position than the mortgagor himself who 
may choose to spend money on his property. We cannot accede to the 
view that the improvements were made by the purchaser in the character 
of mortgagee, for in that [124] capacity he is not shown to have been 
entitled to possession. The decree must be varied in that respect. 

We can see no reason why the plaintiff should not be entitled to the 
interest payable under his mortgage. Interest at the contract rate must 
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be allowed up to of daoree of the Subordinate Judge and from that 
date at 6 per oent. The decree musD aUo he amended by directing that 
any surplus after paying both mortgages be paid to the defendants 3 to 6. 
The memorandum of objections is disallowed with costs. 
Baspondents must pay appellant's costs of appeal. 


1896 

MAROB i6. 

Appel¬ 

late 

Civil. 


20 M. 121. 

APPELLATE CIVIL. 


20 H. 120, 


Before Mr. Justice Subramania Ai/j/ar and Mr. Justice Boddam. 


Krishna Patter {Petitioner), Appellant v. Srinivasa 
Patter {Counter-petitioner), Respondent.* 

[30th October and 11th November, 1896.] 

Mariga^e—Malabar Kanom—Redemption — Iinproveynents^Depreciation of, between 
decree and date of redemption. 

A decree for the tedetnptioQ of a kauotn in Milabar was passed in December 
1894 when there were on the land improvements in the form of trees &c., to the 
value of Rs. 1,429. Within Che six months limited by the decree foe redemption 
the mortgagor applied for execution, and it appeared that the value of improve¬ 
ments had diminished by the loss of trees to the value of Rs. 157. The loss was 
the resale of want of water and was not attributable to neglect on the part of 
the mortgagee. 

Held, that the loss should fall on the mortgagee. 

[R.. 24M. 47 (F.B).] 

Appeal against the order of the District Judge of South Mala¬ 
bar, in civil miscellaneous appeal No. 49 of 1895, reversing the order of 
A. Annasami Ayyar, District Munsif of Tbemmalapuram, in execution peti¬ 
tion No. 211 of 1895. 

This was an application in execution of a redemption decree. -■Vt the 
time of the decree on the 4th December 1894, improvements to the value 
of Ba. 1,429-11-3 were found payable to the mortgagee by the mortgagor, 
who was allowed six months within which to redeem after paying 

for the improvements and the mortgage amount. The mortgagor applied 
for execution on 3rd April 1895 and stated that mortgagee had done damage 
to the improvements since the date of decree. It was found that trees to 
the value of Rs. 157-14-3 had withered since the date of decree owing to 
want of water. There was no proof that the mortgagee was responsible 
for the loss, and it was found by the Courts to have been caused by uts 
niajor. The question then was, as stated by the District Judge, who was 
to bear the loss, the mortgagee, as being still in possession because the 
mortgage money and comoensation for improvements bad not been paid or 
the mortgagor who had the right to possession under his decree for re¬ 
demption but delayed to redeem. 

The District Munsif held that the loss should fall on the mortgagee. 
The District Judge was of the contrary ooioion and ordered that the mort* 
6 ftgor should pay the sum of Rs. 157-14-3. 

The mortgagor preferred this appeal. 

Sundara Ayyar, for appellant. 

Byru Namhiar, for respondent. 


• Appeal against Appellate Order, No. 5 of 1896. 

87 



20 Mad. 126 


INDIAN DECISIONS, NEW SEKIES 


[Yol. 


1896 

Nov. 11, 

Appel¬ 

late 

Civil. 

20 M. 12{. 


JUDGMENT. 

On the 4th December 1894 a decree was passed in favour of the 
appellant enabling him to redeem certain lands mortgaged to the respond¬ 
ent by way of kanom. At the time of the decree improvements to the 
value of Rs. 1,429-11-3 were on the land. But when, on the 3rd of 
April 1895, i.e., within the six months’ time allowed by the decree for the 
redemption, the appellant applied for execution, it appeared that of the 
improvements which had existed at the date of the decree, trees to the 
value of Rs. 157-14-3 had withered owing to want of water. 

Thequestion is whether the appellant is bound to pay to the respondent 
the said sum of Rs. 157-14 3. It does not appear that the kanom instru¬ 
ments, on which the decree was obtained, contained any agreement as to 
compensation for improvements. The claim for it rests therefore upon 
the local custom, and the covenant implied according to that custom is 
to pay for air unexhausted improvements’ (Wigram’s Malabar Lata and 
Ctistom, page 137). In other words, the basis on which the liability in 
question stands is, of course, that the mortgagor would, when he redeems, 
enjoy the benefit of the improvements effected by the mortgagee. Conse¬ 
quently, when no such advantage accrued to the former, he cannot, on 
principle, be called upon to pay. 

[126] Now, can the fact that a valuation of the improvements has 
been made and embodied in a decree alter the case ? It is difficult to see 
how it can. According to the course of decisions here, it is established 
that, notwithstanding the passing of a decree for redemption, the relation 
of mortgagor and mortgagee fully subsists, if the decree be not executed 
and therefore the right to redeem can be again asserted and enforced, pro¬ 
vided it had not been lost by lapse of time or otherwise. Suppose a 
mortgagor, having obtained adecree for redemption, does not execute it, but 
allows the property to remain in the hands of the mortgagee for a consider¬ 
able time and the latter during that period makes more improvements. 
Surely his right to the value of those cannot be denied, whether the ques¬ 
tion arises in execution proceedings or in a separate suit; nay, according 
to Ramunni v. Shanku (1) even in respect of improvements referred 
to in a decree which the mortgagor does execute, the mortgagee can, in 
such execution proceedings, claim a re-valuation if he can show that, since 
the passing of the decree, the value of the improvements has increased. 
How then can the mortgagor, with any justice, be held to be disentitled 
to obtain a reduction of the amount mentioned in the decree if he can 
prove that any part of the improvements assessed therein, has since 
ceased to exist ? That the final adjustment of the amount of compensa¬ 
tion must be made with reference to tbe state of things at the time of the 
actual redemption, is also shown by the practice followed by the Courts 
prior to July 1880 according to which the question used to be reserved for 
execution. The present system of bolding an enquiry into the matter 
before decree, no doubt originated with this Court’s Circular order, dated 
the 14th July 1880 (Weir’s Rules of Practice, page 197). But all that tbe 
circular lays down is that Courts should, before passing a decree, decide 
in respect of what improvements the party in possession is up to the date 
of the decree entitled to compensation; and the amount of compensation. 
The circular, therefore, does not and cannot affect the right of the mort¬ 
gagor to ask for a revision of tbe amount awarded by tbe decree, if such 
revision is rendered necessary by events that have occurred since the 


(1) 10 M. 367. 
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decree. Accordingly, if. during execution, improvements as ascertained 
and awarded by a decree, be not found on the land or were destroyed 
[127] by the tenant, the Courts have, in acting under Section 244, Civil 
Procedure Code, been in the habit of ascertaining the amount of the loss 
and deducting it from the sum originally fixed. 

The pleader for the respondent next urged that a loss like that under 
discussion, if it is not due to any act or default of the mortgagee, should 
fall on the mortgagor, as the pronerty in the improvements was, at the 
time of the loss, in him. This assumption about the property being in 
the mortgagor even before compensation is paid by him, is not only not 
supported by any aubhoritv, bub is direotlv contradicted by the Fifth Report 
where it is stated, ‘ The buildings and plantations are in fact the property 
of the tenant; and he can mortgage or sell them, in the same manner, 
as the jenmkar mortgages or sells his own property in the land.” 
(Higginbotham’s edition, Vol. II, p. 82). Moreover, if the above con¬ 
tention were well founded, a person, who mortgages by way of kanom, 
would be liable for every improvement once effected, though it had dis¬ 
appeared before the decree. But no one has as yet ventured to put for¬ 
ward such a manifestly unreasonable claim. In support of the above 
contention on behalf of the respondent, it was urged that the holder of a 
kanom is, by the usage of the district, prohibited from cutting, without 
the mortgagor’s consent, trees on the land, though they had been 
planted and grown by the mortgagee himself; and Ghangaram v. Chiru- 
tha (1) was relied on. Without entering into the question whether the 
actual decision there is sound or not, which we are not called upon to 
consider, we may say that it is quite clear that the case cannot be 
treated as establishing the proposition for which it was cited. For, 
curiously enough, the District Munsif’s judgment opened with the obser¬ 
vation:—“It is now admitted that the trees belonged to the first defend¬ 
ant having been planted by him as kanom tenant of the plaintiff.” and 
referring to this observation, Best, J., pointed out that the District 
Munsif’s opinion that the kanom tenant was not entitled to cut the trees 
without the permission of the plaintiff—the landlord—was open to ques¬ 
tion. 
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In the present case no evidence was adduced as to the alleged custom 
prohibiting a kanom tenant from removing trees which had been planted 
by him. We cannot, therefore, express any opinion as to whether such 
a custom exists or not. But, assuming for [128] argument's sake that 
a usage of the kind does prevail, that does not necessarily prove that the 
property in improvements, not yet paid for, vests in the mortgagor. For 
the alleged usage would be perfectly consistent with the view that in such 
a case the property is in the mortgagee until the payment of compensation ; 
the restriction on bis power to remove such improvements as trees beings 
explained as imposed on grounds of policy, similar to that which underlie 
the provision in Section 63 of the Transfer of Property Act relating to an 
accession, made at the expense of the mortgagee to preserve the property 
from destruction, &o., but which accession is not capable of being separa¬ 
tely possessed or enjoyed by the mortgagee. Considering that the mort- 
8 agor in oases like the present is bound to pay compensation for improve¬ 
ments even when the contract between the parties is silent on the point, 
the above view as to the relative rights of the parties would seem to be a 


(1) Civil BevisioD petition No. 446 of 1696 unrepoited. 
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more reasonable interpretation of the alleged local usage than that sug¬ 
gested on behalf of the respondent. 

The conclusion, therefore, to be arrived at appears clearly to be that 
the appellant is bouaJ to pay only for such improvements as at the time 
of the redemption, are on the land in a reasonably good condition (com¬ 
pare Gubhina V. Creed (1), and therefore he is not liable for the amount 
in dispute. To hold otherwise would certainly tend to incline mortgagees 
to neglect between the date of the decree and that of its execution, the 
duty of properly looking after the improvements, compensation for which 
has been assessed, and in some cases even to destroy them to the injury 
of the mortgagors. 

The order of the Lower Appellate Court must be reversed and that 
of the District Munsif restored. 

The respondent will pay the appellant’s costs in this and in the Lower 
Appellate Court. 


20 M 129 (F.B.) = 7 M.L.J. 102. 

[129] APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Shephard, Mr. Justice Suhramania Ayyar, and Mr. 

Justice Davies. 


Vasudevan and others iPlainMs), Appella7its v. Sankaran 
AND OTHERS {Defendants Nos. 1 to 14 and 17 and 18). 
Respmidents.'''' [23rd April 1896 and 27th January, 1897.] 

Malabar latv^Deaee against karnavan binding on larwad. 

A decree in a suit in which the karoavao of a Nambudri illom or a Maru- 
makkatayam tarwad is, in his representative capacity, joined as a defendant and 
which he honestly defends is binding on the other members of the family not 
actually made parties. 

[F., 27 M. 375 : 8 lod. Gas. 435 = 9 M L T. Ill ; R., 24 M. 658 : 29 M. 390 (F.B.) = 16 
^r.L J. 307 = 1 M.L.T. 183 : 17 lod. Gas. 473 (475) = 23 M L.J. 706 (709) = 12 
M.L.T. 585 = (1913) M.W.N. 79 (81); 21 T.L.R. 239.] 

Second appeal against the decree of R. S. Benson, District Judge 
of South Malabar, in appeal suit No. 343 of 1893, confirming the decree of 
A. N. Anantarama Avyar, District Munsif of Angadipurm, in original suit 
No. 673 of 1892. 

Suit to recover certain land of which defendant No. 18 was in pos¬ 
session. The land was formerly the property of a Nambudri illom which 
had become extinct. A conflict as to the right of succession to its pro¬ 
perty arose between the illom to which the plaintiffs belonged and of which 
defendants Nos. 16 and 16 were respectively, the karnavan and the senior 
anandravan on the one hand, and that of which defendant No. 17 was 
karnavan and defendants Nos. 1 to 14 were members on the other hand. 
In 1876 the karnavan of the plaintiffs’ illom sued the karnavan and senior 
anandravan of the rival illom for partition of the properties in dispute, and 
in a subsequent suit of 1878 against the same parties he obtained a decree 
for possession of the land now in question. The junior members of the 

* Second Appeal No. 501 of 1895, 

(1) 2 Sch. & Lef. 225. 
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^successful defendants' illoui brought a suit in 1877 against the deoree- 
noider and his senior anandravan to recover the land cow in question and 
tor a declaration of their right of succession to the property of the extinct 
mom. In that suit the present sixteenth defendant was described as the 
u ™=^uager of the illom, and tiie present plaintififs Nos. 1 and 2. 
Liauj who were then minors, were sued by him as their guardian ad 
1 • determined on second appeal in favour of the then 

plaintiffs. See 5;ia«Wan V. A'esrtrnu (1). The present plaintiffs now 
sued to recover the land, alleging that they were not parties to that suit*^ 
and that the decree was not binding on them. 

* Munsif held that the question was res judicata and dis¬ 

missed the suit, and his decree was affirmed on appeal by the District 
Judge. 
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The plaintiffs preferred this second appeal. 

Qi. second appeal having come on for hearing before Mr. Justice 

ephard and Mr. Justice Subramania Ayyar, their Lordships made the 
lOllowing order of reference to Full Bench : — 


Order of Eeference to Full Bench. 

Vakils on both sides agreeing to this form of question, we refer it to 
a Full Bench having regard to the importance of the matter and the 
conflict of decisions : Whether the decx'ee, made in a suit in which the kar- 
uavan of a Nambudri illom ora Marumakkatayam tarwad is, in his repre¬ 
sentative capacity, joined as a defendant and which he honestly defends. 
18 binding on the other members of the family nob actually made parties? 

The case came on for hearing before the Full Bench consisting of 

Collins, C.J., Shephard, Suhramania Ayyer and Davies. JJ. 

Mr. /.Adam and Sankaran Nayar, for appellants. 

Krishnasami Ayyar, for respondents. 

Sankaran Nayar, for appellants. 

Utiachan v. Veiappan (2) decides that a decree against a karnavan as 
8uch alone, is not binding on the tarwad see Sri Devi v. Kelu Eradi (3). 
Subramanyan v. Gopala (4). In Varanakot NarayaJian Namburi v. Varana- 

Narayanan Namburi (5), Kernan, J., upholds the contention that the 
decree is binding. These decisions proceed on a consideration of Civil 
Frocedure Code, Section 13, Explanation 5, relating to cases where a pri¬ 
vate right is claimed for the plaintiff in common with others. The position 
of a karnavan is defined in Komhi v. Lakshmi (6); see also [13!] Kalliyani 
V. Narayana (7). A karnavan cannot alienate land directly, and be cannot 
do it indirectly by suffering a decree to be passed against bim. He is not 
the agent of the family to make alienations. In each case he must have 
actual authority. Supposing a suit is brought by a creditor against a 
karnavan for a debt alleged to be due by a tarwad and a decree is passed 
ftnd tarwad property is attached, it is open to the Judge to go behind the 
decree and see if it is binding on the property. Where the debt is con¬ 
tracted for the benefit of the tarwad the consent of the anandravans is 
implied Vasudeva v. Narayana (8). In that case the decree was passed 
for land in possession of the karnavan, who alleged that it belonged to 
this tarwad. The tarwad having been dispossessed in execution the junior 

(J) 16 M. 6. (2) 8 M 484. (3) 10 M. 79. 

(6) 2 M. 828. (6) 5 M. 201. (7) 9 M. 266. 

91 


(4) 10 M. 223. 

(9) 6M. 121 (124). 



1897 

Jan. 27. 

Full 

Bench. 

20 H. 129 
(F.B.) = 

7 M.L.J. 102. 


20 Mad. 132 Indian decisions, new series [Vol. 

members were permitted to sue. In Thenju v. Chimmu (1) the karnavan 
offered to be hound by an oath as to whether or not the decree so obtained 
was binding on the tarwad. Kombi v. Lakshmi (2) was the case of a 
defendant. By analogy with the law relating to members of a numerous 
partnership, all the members of a tarwad should be served. The question 
referred should, on the principles now established, be answered in the 
negative. 

Krisknasami Ayyar, for respondent. 

It is not open to the plaintiffs to re-open the suit. Assuming, of course, 
that the kai'navan has been guilty of no fraud, the decree against him 
cannot be impeached. The claim in Ittiachan v. Velappan (3) raised a 
question of the character of the debt, and the plaintiffs sought a declara¬ 
tion that it was not binding on them the decision in that case was followed 
in Suhramanyan v. Gopala (4) and also in Sri Devi v. Kelu Eradi (5) 
where the limitations of the rule are explained. The result of the authorities 
is that where a suit is brought as here against a karnavan in bis capacity as 
such theother members are bound by the deci*ee is binding unless fraud is 
proved. Under Hindu Law one member of the family could only impugn 
the decree to the extent of his share. Here one member seeks to set aside 
the decree, not in part but in its entirety. The distinction between cases 
where tbs karnavan is plaintiff or defendant is pointed out in Vasudeva v. 
Naraayna (6) [132] see also Cockhurnw. Thompson (7). Under Civil Pro¬ 
cedure Code, Section 13, persons who were represented by parties to the 
former action mav be bound bv the decree. A suit on beahlf of a minor 
brought by his guardian is really a suit by a guardian representing the 
minor, but the adjudication is binding as against the minor. Compare 
Jogendro Deb Roy Kut v. Funindro Deb Roy Kui (8) which was a case of 
Hindu law. The present case is stronger one, because the karnavan has 
larger powers than the managing member of a Hindu family, Narayan 
Gop Habbu v. Pandiirang Ganu (9), Ganmvant Bal Savant v. Narayan 
Dhond Savanti\0)\ see also Harrison v. Stetoardson (11), IDaniell’s Chancery 
Practice, Chapter IV, Section 1. Section 13, Explanation 5, is not confined 
to cases under Section 30. Sea Madhavan v. Keshaven (12), Ckandu v. 
Kunhamed(13), Latchanna v. Sararat/i/a (14). Hukum Chand on 
cata, paragraph 89. Where it is an indivisible right, one party represents 
the others. It is otherwise where the right is divisible. Nazir Gazi v. 
Sonamonee Dassee (15). De Hart v. Stevenson (16). If such a decree is not 
final, further suits will be instituted on the chance of the different con¬ 
clusion being arrived at. Daivan Singh v. Mahip Singh (17). 

Mr. J. Adam in reply. 

Moidin Kutti v. Krishnan (18) re-afi&rms Ittiachan v. Velappan (3) 
and to disturb the rule there laid down and to revert to what may have 
been the law before, would disturb many rights and give rise to much 
litigation. The possession for which the anpellants contend involves no 
hardship, as persons desirous of binding a tarwad can always adopt the 
procedure provided by Section 30, see Komappan Nambiar v. Ukkaran 
Nambiar (19). 


(1) 7 M 4t3. 

(5) 10 M. 79. 

(9) 5 B. 685. 

(1.3) 14 M. 324. 

(17) 10 A. 425 (441). 


(9) 6M. 201. 

(6) 6 M. 121 (124). 
(10) 7 B. 467. 

(14» 18 M. 164. 

(18) 10 M. 322. 


(.3) 8 M. 484. 
(7) 16 Ves. 321. 
(11) 2 H«re 530 
(15) 6 0. 31. 


(4) 10 M. 223. 

(6) 14 M.I.A. 367. 
(12) 11 M. 191. 

(16) 1 Q B.D. 313. 

(19) 17 M. 214. 
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JUDGMENT OF THE FULL BENCH. 

Collins, C.J.—The question referred to the Full Bench is, whether 

the decree, made in a suit in which the karnavan of a Nambudri illom 
or a Marumakkatayam tarwad is, in his representative capacity, 
joined as a defendant and which he honestly defends, is binding on 
the other members of the family not actually made parties. I take 
it that the word ‘honestly’ means that the karnavan acted in good 
faith and in what he believed to [l33] he the interest of the tarwad. The? 
karnavan of a Malabar tarwacl is. except under certain circumstances, 
the eldest male member of the tarwad : in him is vested actually all the 
property moveable and immoveable belonging to the tarwad ; he manages 
the property of the tarwad and can invest the money of the tarwad 
either on loans or other security as he may think ht. He can also grant 
the land on kanom or on otti mortgage. No member of the tarwad can 
call for an account of the income, nor can a suit be maintained against 
him for an account of the tarwad property in the absence of fraud on his 
part. He can sue in his owniname for the purpose of recovering or protect¬ 
ing the property of the tarwad, and none of his acts in relation to the 
above matters can be questioned, provided he has acted in good faith. He 
IS restrained, it is true, from alienating the lands of the tarwad in bis capa¬ 
city as manager except in certain instances, e.g.^ when a decree is in 
course of execution against the tarwad propeity and against the karnavan, 
and he alienates such property in good faith there being no other means 
available, and in the case where it is absolutely necessary to do so to pay 
arrears of revenue. The karnavan is not a mere trustee of the property of 
the tarwad; he is the natural guardian of every member within the family, 
and it was well said by Mr. Holloway in appeal suit No. 120 of 1862 
(Malabar) " a Malabar family speaks through its bead the karnavan, and 
in Courts of Justice except in antagonism to that head can speak in no 
other way.” It appears that, during the time Holloway, J., was in the 
High Court, the proposition that the members of the tarwad were bound 
by the acts of the karnavan in cases in which be sued or was sued in his 
representative capacity was never seriously disputed, and the cases cited 
at the bar do not appear to me to overrule tbe proposition. I would 
adopt tbe view of the powers of the karnavan as laid down in Varaiiakot 
Narayanan Namburi v. Varanakot Narayanan Namburi (1), and there are 
many oases quoted by Mr. Wigram in his work on Malabar Law and 
Custom which support the proposition. 

I would hold, therefore, that when a karnavan sues or is sued in his 
mpresentative capacity and acts, in tbe terms of tbe order of reference, 
honestly,’ the other members of the tarwad are bound [134] t 
decision. I answer, therefore, the order of reference to tbe Full Bench in 
the affirmative. 

The sections of tbe Code of Civil Procedure cited in argument do not 
effect the matter one way or the other. 

Shephard, J. —The question raised by the reference is one of consi¬ 
derable importance. Since 1880, it has constantly been discussed in this 
Court. Different views have been propounded, and it would not be easy 
to reconcile all the decisions. 1 propose first to examine these decisions 
and afterwards to consider tbe question from other aspects, and also with 
reference to the arguments which are urged against the admission of tbe 

{!) 2 M. 328. 
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principle that a karnavan can properly represent his tarwad in suits pro¬ 
fessedly brought by, or against, the tarwad. 

In Varanakot Narayanan Naniburi v. Varanakot Narayanan Nam- 
hurl (l), the senior member of an illom bad been sued as such for the re¬ 
covery of land alleged by him to belong to the illom. A decree having been 
passed against him, a junior member of the illom, alleging fraud, sued for 
a declaration with regard to the same land as against the plaintiff in the 
first suit. It was held that the junior was properly represented by his 
senior in the first suit, and that therefore having failed to prove fraud, he 
could not succeed in the second suit. In Kombi v. Lakakmi (2) a decree 
for money had been obtained against the karnavan and a suit was brought 
by the anandravan to set aside the sale in execution of the decree. It 
does not seem to have been proved that the karnavan was sued or sought 
to be made liable otherwise than in his personal capacity. The Court 
distinguished the case of a debt from the case of land such as was under 
consideration in Varanakot Narayanan Naniburi v. Varanakot Narayanan 
Namburi (1). It held that the junior members were entitled to a 
decree on the creditor failing to prove that the debt was properly 
incurred for the purposes of the tarwad. It was in effect said that if the 
creditor intended to make the tarwad liable he ought to have made them 
parties or applied under Section 30 of the Code. 

In Vasiideva v. Narayana (3) Mr. Justice Innes who was a party to 
the last decision, expresses the same view again. That was a case in which 
a member of an illom, apparently the eldest, was [133] defeated in a suit 
brought against him for redemption of certain land. In the second suit 
brought by his brother to recover the same land, it was held by lanes, J., 
that, although no fraud was alleged the brother was not bound by the 
former decree. Mr. Justice Kernan, who had taken part in the judgment 
in Varanakot Narayanan Naniburi v. Varanakot Narayanan Namburi (1), 
considered that it was unnecessary to decide the question whether the 
case of a Malabar tarwad was an exception from the ordinary rule that 
all persons sought to be affected by a suit should be made parties to it. 
The learned Judges agreed that the case was distinguishable from that in 
VaranakotNarayav/inNamburiw. Varanakot Narayanan NamburiH). With 
all deference, I must say that, assuming that the elder brother in Vasu- 
devav. Narayana{S) was sued in bis representative capacity, I can see no 
material distinction between the two cases. The circumstance that, in the 
earlier case, the plaintiff alleged fraud and left it to be assumed that other¬ 
wise he was bound by the decree is suggestive as indicating the opinion en¬ 
tertained by him and his advisers as to the position of the head of a Mala¬ 
bar family. But I do not understand why, because he failed to prove the 
alleged fraud, he should not have had relief on the simple ground that he 
was nob duly represented in the former suit, if that ground was considered 
tenable. It appear.s to me that the judgment in Varanakot Narayanan 
Namburi v. Varanakot Narayanan Namburi (1) was clearly intended to 
show that that ground was nob tenable. In Tkenju v. Ghimmii (4) the 
two extreme views are stated : First, ' a judgment is only binding inter 
partes and the judgment against tbe karnavan is in no case binding on the 
anandravans : Second, " a karnavan is the head and representative of the 
family, and the judgment against him binds the anandravans unless he 
was guilty of fraud or collusion.” It was not necessary in that case to 
attempt a reconcilement of the decisions. 

(1) 2 M. 328. (2) 6 M. 201. (3) 6 M. 121. (4) 7 U. 413. 
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d6nr8a°>,a^?\ it npears to have bean assumed that a 

decision. In lUiachan v. 

follows • ^ " ^“ostion stated in the [l36] judgment was as 

ol s M n . “®*' oiroometanoes a decree passed against a karnavan 
of a Malabar tarwad will be binding on the other members of the tarwad 
Who may not have been made parties to the suit, so that a sale in 
eieoution wiU convey the rights of the tarwad in the property sold in ’ 
execution to a purchaser As might have been expected no definite 
aMwer was given to this question. The general effect of the observa¬ 
tions made in the first part of the judgment seems to be that, in the 
opinion of_ the Court, the admitted practice of treating the karnavan 
as a suaoient representative of the tarwad was not strictly regular 
out that notwithstanding it must be tolerated within certain bounds. In 
aealing with the particular cases under reference, the Court treated 
the ciroumstanoe that the karnavan had or bad not been sued in 

character as the cardinal point on which to decide 
Whether or not the tarwad was bound by the decree. The next case Sn 
V* Kelu Eradi (3) is of imporbance because, in deciding it, the Court 
considered the Full Bench decision and acted upon their view of it. At 
^e same time it must be said that, having regard to the facts found by the 
i^striot Judge, the observations made on the general question of the force 
of decrees against a karnavan were not strictly necessary. The District 
hdge on appeal held that the karnavan had, in the first suit in which he 
was impleaded as defendant, fraudulently admitted the plaintiff s title, 
■out the Court decided the case on the ground that apart from fraud the 
anandravans were entitled, notwithstanding the decree, to have the 
Question of title examined and to show that the decree was erroneous in 
^int of fact. They considered that they were precluded by the Full 
^nch decision from holding that the anandravaus were bound by the 
ueoree against their karnavan unless they proved niala Jides on his part. 

The next case S 2 ibrama?tyan v. Gopala (4) was heard by a Court com¬ 
posed of the same Judges as those who took part in the last cited case. 
Xbis case differs from the former cases in the circumstance that the man¬ 
ager of the family had figured as plaintiff in the former suit. It was found 
bat she had sued not on her own account, but on behalf of the tarwad and 
that she had contested the suit honestly and with due diligence. On this 
r?Q 9 i^ ^®turned in answer to questions sent down by the Court on the 
L137J first hearing of the second appeal, the Court dismissed the suit 
brought by the junior members of the tarwad, founding their judgment 
^a®t that the manager bad been the plaintiff in the first suit and 
thus distinguishing the case from Sri Devi v. Kelu Eradi (3). 

Some other oases were cited, but they have no immediate bearing on 
the point now under discussion. One negative proposition is clearly es¬ 
tablished by the cases to which I have referred—a decree made against a 
karnavan is clearly not binding on the tarwad, uuless he sued or was 
sued in his representative character. It is also difficult to avoid the ad* 
raission that the cases justify this further proposition that, in some cases, 

S' decree against the karnavan may be binding on the tarwad and unim¬ 
peachable save on the ground of fraud. This limited proposition is 
admitted in Suhramanyan v. Gopala (4). The distinction there insisted 
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upon I fail to understand or appreciate. If the tarwad may be adequately 
represented by their karnavan in litigation promoted by him, I cannot see 
why this may not equally be represented by him in proceedings which are 
directed against the tarwad. The distinction between the case of the kar¬ 
navan sued for debt and the karnavan sued for property is also, I think, 
one which cannot be maintained. It is suggested in the case in Koinhi v. 
Lakshmi (1), but since then does not seem to have been insisted upon. I 
concede that distinctions founded on the nature of the right or the way in 


20 H. 129 

7 V.L.J. 102. which it comes to be litigated may be material in considering whether the 

karnavan really did represent the tarwad and honestly represent it ; but 
otherwise I fail to see how they can be material. There are, it appears to 
me, only two alternatives. We must either hold that the status of the 
karnavan has nothing in it to make a decree against him binding on the 
tarwad, or that, in all cases in which be is sued or sues in bis represen¬ 
tative character, the tarwad is bound, cases of fraud or collusion only being 
excepted. Having regard to the authorities already cited. I do not think 
we are precluded from affirming this latter proposition. The former 
proposition it would not be easy to reconcile with the Full Bench decision, 
which alone is binding on us. 

[138] I will now consider the question apart from the recent cases 
and with refeience to the position ot karnavan as understood in Malabar. 
I believe there can be DO doubt that, prior to 1880, the theory that the 
tarwad was fully represented by the karnavan was universally admitted 
(see Varanakot Narayanan Namburi v. Varanakot Narayanan Namburi(2)t 
Kombi V. Lakshmi (1), Wigram's Malabar Law). It is noteworthy that, 
as long as Mr. Justice Holloway, who was intimately acquainted with Ma¬ 
labar Law, was in this Court, the theory does not seem to have been 
questioned. In the Travancore State, I find from a recent judgment of 
the Court there that it is maintained to the present day {Narayana v. 
Narayana (3j). It is unnecessary to repeat at length what has been said 
in several cases as to the rights and duties of the karnavan. He is the 
manager of the tarwad property ; he is entitled to possession of it eyen against 
anandravans ; be is authorised, subject to certain limitations, to alienate 
the family property and bo pledge the credit of the family. He 
cannot be removed from office at the instance of the junior members 
and dispossessed of the family property except on proof of gross malad¬ 
ministration. Apart from this, the junior members have no other claim 
against him except for maintenance. No claim for division of the property 
is admissible {Eravanni Revivarman v. Ittapu Revivarman (4), Varanakot 
Narayanan Numburi v. Varanakot Narayanan Numburi (2) ; Tod v. 
Kunhamod Hajee (5J, Kannan v. Tenju (6). If the karnavan being so placed 
with regard to the tarwad, was. for many years prior to 1880, universally 
regarded as the person through whom the tarwad should speak in Courts 
of law and was so treated by the Courts, the remaining question is whether 
the Code of Civil Procedure forbids us to continue to treat him in the 
same way. This is a question which ought to be argued without refer¬ 
ence to considerations of convenience or expediency, which, however, 
in my opinion, favour the maintenance of the old practice rather than 
its abolition. The argument used in several of the cases seems to 
have been that, because tbe Civil Procedure Code does not provide for 
the case of kaimavans as it does, for instance, for the case of executors, 
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contemplate the joinder of all parties interested in the sub- 1897 
£lS9j jeot matter of the suit, the anandravans of a tarwad cannot be Jan. 27. 

afifeoted by a decree to which they are not parties either actually or - 

constructively under the provisions of Section 30. The general proposition Full 
that all persons intended to be prejudicially affected by a decree ought to Bench. 
be joined as parties to the suit cannot be denied ; but there are exceptions — 
from this rule, and the question whether one person represents another is 
rather a question of substantive law than of procedure. One of the = 

classes of exception consists of the eases of which Lafi Sa/ioo'^ 

V. Maharajah Lmhmessur Singh (1) is an instance. Another consists of 
the cases in which the principle is admitted that the female heiress under 
Hindu Law represents the estate in such a manner that a decree against 
her in a suit properly framed may bind the reversioner. These exceptions 
have been allowed and maintained, notwithstanding the provisions of the 
Civil Procedure Code. The Section of the Code to which we are specially 
referred are the 30th and the 13th, Explanation V. The 30th Section is of 
a permissive character. So far as concerns the principle involved there 
.was nothing new in the provision. It had been acted on before the Code 
of 1877 came into force {Srikhanti Narayanappa v. Indupnram Rainaling- 
am (2)). If it were shown to have been invoked, in the case of the karna- 
van and his tarwad, it might be said that a decree against a karnavan 
could, since the enactment of the Code, be no longer held binding on 
the tarwad, unless the procedure prescribed by the section were followed. 

But this is not so, and I do not think it can properly be said that a karnavan 
and his anandravans have ' the same interest ’ in a suit brought by, or 
against, the tarwad. The interest of the former, with his right of mana¬ 
gement and possession and bis obligation to maintain the junior members, 

18 surely not identical with the interest of a junior member, who has a 
claim for maintenance only. The whole contention in favour of the view 
that the karnavan represents the tarwad rests on the fact that he is in a 
position of authority having obligations and duties to perform, for discharge 
of which superior rights in the tarwad property are conferred upon him. 

With regard to Section 13, Explanation V, if it has any application to 
the case of a Malabar tarwad, it rather supports the view that the tarwad 
may be bound by a decree against the karnavan hona fide [140] litigating 
on its behalf. I am disposed to agree with Kernan, J., in thinking that 
the explanation refers alike to claims made by a defendant and claims by 
a plaintiff. The conclusion at which I arrive is that the Code of Civil 
Procedure does not prevent our giving effect to the theory of the karnavan's 
representative character. I cannot help thinking that learned Judges 
have been induced to discountenance the theory on the ground that the 
interests of thetarwads require that all their members should be joined 
in suits concerning their property or obligations. It was observed in 
some of the cases that to allow the karnavan to represent the tarwad in 
suits would practically amount to allowing him to alienate tarwad pro- 
P6rty indiscriminately. No doubt, the remedy by suit impeaching the 
decree against their karnavan on the ground of his fraud or collusion, 

Would not afford the anandravans a complete indemnity against the possible 
misconduct of the karnavan. But the inconvenience resulting is, I think, 
more than counterbalanced by the evil consequences, which have resulted 
from the departure from the old practice. The result has been that, 
although a man may have obtained a decree for a debt or for property 

(1) 6 I. A, 283. (2) 3 M.H.O.B, 226. 
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against the karnavan and some of his anandravans, he has been exposed 
to successive suits by the remaining members of the tarwad. It is always 
open to some unconsidered infant to re-open the litigation and insist on 
having the whole question re-tried. The rule of impartibiliby, which pre¬ 
vails according to Malabar Law, renders the consequences of an omission 
to join all the members of the tarwad, if they are to be deemed necessary 
parties, much more serious than it is in a similar case under the ordinary 
Hindu Law. Whereas, according to the latter, the creditor or the purchaser 
' might, at least, retain, under his decree against the manager, the share of 
that manager in the family property, in Malabar he is deprived even of 
that consolation when the Court holds that a junior member of the tarwad 
may re-open a litigation which has been fairly conducted by his karnavan 
and is persuaded to upset the former decree. In such a system it is nob 
astonishing that a rule making the karnavan the exclusive representative 
of the tarwad should find a place. 

For these reasons I am of opinion that the question must be answered 
in the afhrmative 

SuBRAMANiA Aiyae, J, —I have also arrived at bbe same conclusion, 
and, in my opinion, that is the conclusion to which the [I4l] principle 
governing the case leads, there being nothing in the Code of Civil Proce¬ 
dure to preclude effect being given to that principle. 

The question here really turns upon the peculiar characteristics of 
a Malabar family and the unique position which its karnavan holds. 
The family property is not liable to partition, except with the consent 
of all; the right of the members other than the karnavan being practically 
limited to claim maintenance and to prevent the karnavan from wasting 
or improperly alienating the family property; and the title to hold 
possession of the estate and to receive and expend its income is vested in 
the karnavan, nob by the sufferance of the other members, bub of right, 
which is indefeasible so long as he exercises his functions without injury 
to the family. Therefore according to the substantive law to which he 
is subject, a karnavan is necessarily the natural representative of the 
family in all matters concerning it as between it on the one hand and 
outsiders on the other. 

The question is whether in litigation also, when it concerns the 
family, a karnavan is not entitled to represent all the other membersso as 
to bring cases like the present within the exception to the genera! rule 
requiring all parsons materially interested in the subject of a suit to be 
made parties to it, viz., even those not actually before the Court are bound 
by the judgment given in a suit, if their interest was sufficiently repre¬ 
sented therein. Now it is conceded that, when a karnavan sues on 
behalf of the family, he fully represents all its other membars and an 
adjudication therein, if there is no fraud or collusion, is binding on the 
whole family {Subramanayan v. Gopala (1)). It is obvious that in such 
cases it is not possible to maintain any other view. For the entire execu¬ 
tive authority bsing exclusively vested in the karnavan, it is not open to 
the party sued by him to raise any objection to the action on the ground 
of the non-joinder of the other members, Byatkamma v. Avulla (2). A 
defendant in that position cannot, in common fairness, be allowed to be 
sued again and again by each and every member of the family after a suit 
instituted by a karnavan had been properly tried and adjudicated upon. 
By parity of reasoning, then, it follows that a karnavan can be sued on 
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1 conclusion can be 

based on the provi¬ 
sions of the Civil Procedure Code were correct. ^ 

B»,=3h®/K \ °“‘y "'''«° “>9 special procedure 

has been adopted, the members of a family not 
Mtually pities to the suit are hound hy the decision pronounced in it 
©uc not otherwise. Now, it must be remembered that Section 30 provides “• ^^9 

^ly for that class of cases in which, owing to the circumstance that the ® ) = 

^rsons interested are too numerous to be all conveniently brought before the 
^urt, and therefore the rigorous application of the general rule as to 
parties would work injustice, the rule has, as pointed out by the Lord 
J^anceUor m Mczley y. AUton (1) see also v. Hastings (2) 

^n relaxed m comparatively modern times. It has also to be remem- 
oered that the representative under that section is constituted and 
^appointed by the Court in the suit. But there are instances where, even 
Bnough the difficulty with reference to the application of the general 
role has nothing to do with the fact that the persons interested are 
numerous, yet the law does allow, apart from statute, certain persons to 
prosecute or defend suits in their representative capacity, c. g., Hindu 
widows with reference to reversioners ; other persons having an estate, anal- 
•ogous tothat of a Hindu widow with reference to those entitled to take after 
such qualified owners, and so on. In the cases last mentioned the 
limited owners possess the representative capacity to sue or defend by 
virtue of their position. This, as already shown, is eminently true in the 
^ase of a karnavan. Consequently he does not require the aid of Section 
-aO to be a representative, bub has the inherent right bo act as such, 
provided, of course, there is in the particular case no conflict between his 
•own interest and that of the family. 

^ ^009 Section 13, the only other provision relied upon, affect the 

validity of the conclusion arrived at. If the present case falls within 
Liplanation V. that explanation fully sustains the view taken, since, with 

rtT’ t opinion of Innes, J., in Vasudeva v. Narayana (3), I 

chink the explanation is certainly applicable to claims by a defendant as 
Well as to those by a plaintiff. But if that explanation does not apply, 

*8 one not strictly covered by any other part of the section. And, 

1143J as the section is not exhaustive as to res judicata, I think it does 
not affect the correctness of the view taken here. Therefore, unless 
there is shown in the words of Jessel, M. R., “fraud or collusion or 
4 ,8'nyfching of that sort or that the Court was cheated into believing that 
the case was fairly fought or fairly represented when in point of fact 
. ^ was not” (Commissioners of Sewers of the City of London v. Gellatly 
\^))t a decision in a suit, defended by a karnavan in his representative 
Capacity, must be held to be binding upon all those represented by him. 

The rule governing the present case being thus dear, arguments 
against it founded on expediency have no force. If it be said that to re- 
•cognise the right of a karnavan to represent his juniors in litigation 
VTOuld prove detrimental to the welfare of Malabar families, it must be 
admitted it would be equally so in cases in which a karnavan sues as 
when he defends. Yet, in the former case, the objection has not been 
^nsidered good enough to hold that junior members are not bound by a 
<ieci8ion obtained in the suit by the karnavan. How then can the argument 
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prevail in the latter case? No doubt, in particular instances, it is 
possible and not improbable that junior members might find themselvea 
unable to establish fraud, collusion or the like on the part of thekarnavan. 
But I have no doubt that the hardship, likely to be so caused, will be 
small indeed when compared with that which would result from answer¬ 
ing the question before us in the negative ; since experience shows that, 
in the large majority of cases.the attempts made to re-open litigation once 
concluded after real and genuine contest are made by tbe same parties, 
the name of persons (possibly of those wbo had been fully cognizant of 
and who had acquiesced in the karnavan’s management of the previous 
litigation) who unfortunately, for the successful party, had not been ac¬ 
tually impleaded, being used for tbe promotion of such subsequent suits. 
No doubt representative litigation of the kind under notice is attended 
with some degree of diflQculty. The difficulty however may, !to some ex¬ 
tent, be met by a judicious exercise of the discretion vested in the Courts- 
in the matter of adding parties. But the difficulty cannot afford any justi¬ 
fication for discarding the principle applicable to such cases. A departure 
from it,in some of the decisions of thisCourtwhich have been fully considered 
[144] by my learned colleague Shephard, J., and which I therefore refrain 
from discussing, has, T am afraid, tended to foster unjust and vexatious 
litigation which can, I think, be stopped to a considerable degree by again 
enforcing the principle accepted and uniformly acted upon up to 1880. 

I concur therefore in answering tbe question referred in the affirma¬ 


tive. 


Davies, J.—I was at first disposed to adopt the view that all mem¬ 
bers of the tarwad ought to be impleaded either individually when few in 
number, or under the provisions of Section 30 of the Code of Civil Proce¬ 
dure when numerous, for tbe simple reason that this course would have 
the effect of preventing any further litigation in connexion with tbe same 
subject matter. 

But now having regard to the representative character which the kar- 
navan undoubtedly holds in all other affairs connected with tbe tarwad, it 
seems to me that if we overlooked that character in our Courts of law we 
should be unjustly derogating from his status. 

Moreover, the only litigation that would be possible upon the judicial 
recognition of his representative character would be confined to actions 
founded in fraud on bis part. The inconvenience caused thereby would, 
in my opinion, be far less than what would follow from an indexible rule 
requiring that in every case in which a tarwad was concerned all its 
members should be made parties, entailing in nine oases out of ten need¬ 
less trouble and expense. 

I therefore also concur in answering the question in the affirmative. 

This second appeal coming on for final disposal, the Court (SHEPHARD 
and SUBRAMANIA AyyaR, JJ.) delivered the following. 


JUDGMENT (FINAL). 

It is said on the appellants' behalf that there was a prior judgment 
in their favour, of which they might have availed themselves if they bad 
known that the view of the law now taken would he maintained. But 
this prior judgment was not pleaded, though it was open to tbe appellants 
to put it forward. 

On the facts as found by the District Judge, we must hold that he 
was right in dismissing the suit, and therefore the appeal is dismissed, but 
without costs. 
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Before Mr. Justice Subrama nia Ayyar and Mr. Justice Boddam. 

KumaRASAMI Pl^AI (Defe^nt). Appellant o. Orr and ANOTHER 
{Blainttffs), Respondents.* [3rd Novembar, 1896.] 

right to j’]"” “ ’“"■nam-Delegation of such 

duly. ' Zammdart-Damages accrued by a kantam's neglect of a statutory 

* ^mindari ate not entitled to sue for the removal of a karnam 
emZn1dL?o”f hia" TtT *1““ " eo/loss from the karm 

dama^^4ataat him ^ 

in ADtirfsn^t^Nf District Judga of Madura . 

Submdin ? T 1895 setting aside the decree of C. Gopalao Nayar 

remndbiB ^2 of 1895 and 

remanding that suifc for disposal on the merits. 

estate 2»“indar of Sivaganga a lease of his 

to exerlr li Proceed in their own names 

dadl^e M “ ® ‘’“T®''® '’‘”®‘’ '’® e::ercised by the aamindar. in- 

eerrLA *‘'®„»PP°">‘“ 0 “t and removal of village karnams and other 
Th JZ • ‘"‘8e management and improvement of the said zamindari." 
«inn * alleged that they had suffered loss by reason of the omis- 

teZ ^ a '’illage in the zamindari, 

«o render due accounts and to perform certain other duties, and they sued 
lio have him removed from office and for damages. 

rfliAcn suit was not maintainable for the 

eason that the plaintiffs were not the proprietors of the zamindari and 

aa not been registered as transferees under Begulation XXV of 1802, 

oeocioo a He referred to Cherukomeny. Umala (1), Rajah Vurmah Valia 

^Mavt Vurmah Kunhi Kutty (2) [146] Valamarania v. Virappa (3), 

aamachandmy Appayya (4). Suhramanya v. Somasundara (5), and 

rayya^ay. Venhatahrishnamarazu ( 6 ). 

thA A -Judge hold that the suit was maintainable and set aside 

remanded it to be disposed of on the merits. He distingui- 
^ © be cases cited by the Subordinate Judge and supported his view by 
* reierence to Syed Ali Saib v. Zamindar of Salur (7). and Vizianagaram 
Mana/raja y. Suryartarayana ( 8 ). 

^0 defendant preferred this appeal. 

Mr. R, R, Grant, for appellant. 

Mr, Norton and Mr. Ryan^ for respondent. 

JUDGMENT. 

•SL A }} plaintiffs have, in fact, suffered any damage from a neglect of 

o«‘?* iniposed by statute on the karnam, they are entitled to bring a 
huit to recover such damage. 


jl) 6 M.H.O.R. UB. 

7 M. 128. 

<7) 8 M.H.O.R. 6. 


* Appeal against Order, No. 57 of 1896. 


( 2 ) 1 M. 236. 
(5) 16 M. 127. 
(8) 9 M. 307. 
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Section 11 of Regulation XXV of 1802 does not restrict or take away 
this right. As regards that portion of the plaintiffs’ action, which relates- 
to their claim to remove the kamam from his office, the first question is- 
whether the plaintiffs in their right as lessees (independently of the clausa 
in their lease purporting to transfer to them the right to bring such a 
suit) can maintain that portion of their claim. Section 11 clearly gives 
this power to the zamindar or proprietor and to no one else. Inasmuch, 
therefore, as the plaintiffs’ assignment does not make them proprietors or 
zamindars within the meaning of the Regulation, they cannot sue. 

Section 5 of Regulation XXIX of 1802 cannot be read as conferring 
a general right to bring such an action on any person interested, but must 
be read in conjunction with Section 11 of Regulation XXV already refer¬ 
red to. 

The next point raised by plaintiffs’ counsel was that the zamindar 
had. by a special provision in the plaintiffs’ lease, assigned to the plain¬ 
tiffs the right to bring a suit to remove karnams and therefore tho 
plaintiffs were entitled to maintain this part of their claim. 

Having regard to the nature of the power in question, we think it 
was not one which could be transferred. Delegata potest as non potest 
delegari. 

[147] We therefore think that plaintiffs cannot maintain so much 
of their action as relates to the removal of the defendant from bis office* 
The order of the District Judge remanding the suit for trial, so far as tho 
plaintiffs’ right to claim for damages is concerned, is right. It must» 
however, be modified as to the remainder of the claim and the suit to 
this extent be dismissed. 

Each party must bear their own costs of this appeal. 


20 M. 147. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Boddam. 

SUBRAMANIA Aytar {DefcTidant), Appellant No. 2 v. SiTHA 
Lakshmi (Plaintijd's Bepresentative), Bespondent.* 

[12th November, 1896.] 

Transfer of Property Act^Act IV of 1882, Section 127—Onerous gift to an infant^ 
Acceptance, 

Land was given by the defendant to the wife of the plaintiff burdened with an 
obligation. She accepted the gift and died in infancy leaving the plaintiff her 

heir. The plaintiff now sued to make good his title to the land against (he 
donor : 

EeXd, that the gift was complete as against the donor and that the plaintiff 
was entitled to a decree. 

Second appeal against the decree of T. Ramaohandra Rau, Sub¬ 
ordinate Judge of Trichinopoly, in Appeal Suit No. 154 of 1893, reversing 
the decree of G. Narasimbalu Naidu, District Munsif of Kulitalai, in 
Original Suit No. 363 of 1891. 

The plaintiff sued as the heir of bis wife who was the daughter of 
defendant No. 2, and died when an infant, to recover certain land wbiob 
had been given to her by her father under a deed of gift which was in tbo 
following terms :— 

___ _ % 

* Second Appeal, No. 981 of 1895. 
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1889^rlut:f hv Manjakani (dowry), dated 1st Febi-uary 

■ dSter Br^hT^’’ So-arasampsttah Gopalier. and my eldest 
sa^jlur.'is as “ housewife residing at the said Muthara- 

" ‘ on th*ia*Ste willingness, made a free gift to you 

on this date for Manjakani (dowry), nanjah, survey No 591 letter 

■■ ‘ decimal 86,-said No. letter B, decimal 

‘^p • 1 nanjahs classed as punjah. decimal 7 or total acre 1 

‘ f m ‘ogsl^her with all the samuthayams appertaining thereto’ 

• u^' *esuewill hold and enjoy them with 

‘“booth” of the debt I have now borrowed from Matharu- 

" ‘ th^halT”*^ Of Kottaimal Agraharam. on the security of the said land. 

‘“dntp” i ‘^®'^^cting Rs. 200 which I have, on this 

“ ‘brother-in-law Natasaier to pay. after executing in his 
„ avour documents with certain particulars, is Rs. 255. including 

*“ ^^''ssum of two hundred and fifty-hve 

“ * anS ’ yourself, pay out of the income of the aforesaid land, 

and you will yourself enjoy the said lands with absolute rights and 

'•.The former enjoyment of the said lands was mine 
, and the present enjoyment is yours. There is do other prior encum- 

‘ * nf ""I I executed a deed 

ot ^ift in respect of Manjakani (dowry) in favour of Veukatasubb- 

consent. The said lauds are worth Rs 800 ' ” 

The land had since been leased by the plaintiff to defendant No. 1 

wuo did nob defend the suit. Defendant No. 2 with whom be was stated 

•o 00 acting in collusion pleaded tbab the gift was not binding on him for 

e reasons that it was nob accepted by the donee, and was burdened 

take °°“Safcion which she being an infant could nob elect to under- 

^istrict Munsif upheld the first plea and dismissed the suit, 
ihe Subordinate Judge on appeal reversed his decree. 

Defendant No. 2 preferred this second appeal. 

Kotkandarama Ayyar^ for appellant. 

Seshagiri Ayyar, for respondent. 
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JUDGMENT. 

The Subordinate Judge has found as a fact that the property given 
was delivered to and accepted by the deceased minor, wife of the plaintiff, 
Who now sues for the property given. It is contended before us that 
toasmuch as the deed of giR imposed an obligation on the donee and the 
onee died a minor, there is no comnlete gift which binds the donor. 

1149J We think the gift is complete. Section 127 of the Transfer of 
roperty Act only gives the minor the right bo repudiate on attaining 
such repudiation became imoossible in the present case. 

The decision of the Subordinate Judge is right. 

The seooud appeal fails and is dismissed with costs. 
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Before Mr. Justice Shephard and Mr. Justice Davies. 


Pedda Subbaraya Chetii and others {Plaintiffs), Appellants 
u. Ganga Razulungaru and others {Defendants), Respondents.'*' 

[12th and 24th November, 1896.] 

Mortgage^Covenani to pay interest—Interest post diem. 

Id a suit od a mortgage, it appeared that the iostrument sued oq was execut¬ 
ed to secure a sum of money arrived at by calouUling interest ou sums pre¬ 
viously dae by the mortgagors, and it was expressed to be for securing tbe pay¬ 
ment of that principal together with interest as it mi’ht accrue annually. 
There was also a provision for oompouod interest. The principal was payable 
on 14th July 1886, and there was no express stipulation to pay interest after 
that date; 

Beld, that the mortgagees were entitled to interest for the subsequent period, 
[F., 23 M. 534 = 10 M.L J. 101] 

Appeal against the decree of E. J. Sewell, District Judge of North 
Arcob, in Original Suit No. 33 of 1893. 

The plaintiff sued upon a mortgage document, dated J9bh December 

1882, to recover principal and interest amounting together to Rs. 10,878- 

10*0, This sum comprised interest computed for the period subsequent 

to 14th July 1886, and it was argued that interest should cease from that 
date. 

The mortgage document omitting formal parts was as follows 

On looking into tbe account up to date in the presence of our 
gumasta Kamaraju Narayaniah, the amount, including the principal and 
the interest in respect of the bond executed on the [150] 14bh November 
1879 to you and to your brother Chengalroya Ghetti, is Rs. 7,106-9-0, 
excluding the amount of Rs. 3,553-4-6, contained in the bond executed 
by us to-day to your brother Chengalroya Ghetti. we are indebted 
^ to you, Rs. 3,553-4-6, which is to be given to you Rs. 1,219-6-0 
being the amount, interest included, for the cloths and other 
things given by you from the first of Tai in Pramadi year up to this 
date and Rs. 25 the cost of the stamp ; in all.Rs. 4,797-10-6. Therefore, 
for the payment of the principal and the accrued interest at the rate of 
t rupee for Rs. 100 per mensem, we have hypothecated to you also the 
^llage of Arungolam No. 193, including the hamlet of Vemulnayudi 
» situated in Nemali Division. Chirutani Taluk, Chirutani Sub- 

District, Carvetmagaram Samstanam, North Arcob District, which is the 
^ nainor 8 ancestral property, our inamti enjoyed by our forefathers and 
afterwards by ourselves, and which is in our possession and enjoyment; 
the tanks, channels and fountains related thereto; all the profits and rights 
^ enjoyed by us: this village is hypothecated on 29th June this year to 
(. Munusami Naidu (son of Bollini Appasami Naidu) and others 

residing in Velanjeri village, Chirutani Taluk ; it is hypothecated to 
your brother Chengalroya Cbetbi this day* Hence tbe parfeiculars 
of arrangements made for the payment of the said debt. Prom this date 
forward, we will continue to pay the interest due on theSOth of Panguni 
of each year. If we fail to pay the interest according to the date fixed, 
we will continue to give interest on that interest amount. We will paV 

• Appeal No. H3 of 1895. 
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tha principal amounfc of rupees by the end of Ani of the Parthiva year ; 
** and we will take hack this hood paying off on the one occasion principal 
and the interest that may then become due exclusive of the payments 
" made.” 

The District Judge referred to Mansab Ali y. Gulab Chand il), Q.nd 
held that interest was not payable as such after the due date and it could 
not be awarded as damages by reason of the operation of Limitation Act, 
Schedule II, Articles 115 and 116, and he passed a decree in accordance 
with this ruling. 

The plaintiff preferred this appeal. 

Mr. Subramaniam, for appellants. 

SadoQovachariar and Seshagiri Aipjar, for respondents. 

t»51] The judgment of the High Court on the question of interest 
was as follows :— 
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JUDGMENT. 

Two points are raised in this appeal. The first relates to the claim for 
interest accruing after the due date fixed for the payment of the principal 
in the mortgage instrument of the I9tih December 1882. The District Judge 
considers that the instrument contains no stipulation, express or implied, 
to pay interest after the 14th July 1886, by which day the mortgagor 
undertakes to pay the principal. H e refers to one of the numerous cases 
dealing with the question of interest payable under a mortgage. It is 
not necessary to discuss those cases, firstly, because the question is enti¬ 
rely one of construction to be answered with reference to the language of 
the particular instrument, and secondly^ because we have a recent ruling 
of the Judicial Committee by which we must be guided in construing that 
instrument {Mathura Das v. Raja Nariridar Bahadur (2).} 

In this case, after stating how the sum of Rs. 4,797-10-6 has come 
to be due, the instrument goes on to say that for the payment of the prin¬ 
cipal and interest which may accrue at the rate of * rupee per cent, per 
mensem we have hypothecated, A'C.” Then the property is described and 
the instrument proceeds to state how the money shall be paid. The in¬ 
terest is to be paid on the 30th Panguni of each year, and in 
default compound interest. The principal is to be paid by the end of Am 

of the Parthiva year. . • i. t 

Now, it is true that there is not in terms astipulation to pay interest 
after the end of Ani in the year Parthiva, and hence it is argued that the 
parties did not intend such payment to be made. But we have to oo^ 
at other parts of the instrument besides the covenant to pay the princi¬ 
pal on a fixed date. Tha amount found to be due and ^cured as principal 
is arrived at by calculating interest on sums originally due by the 
mortgagors, and the hypothecation is expressed to be for the pay¬ 
ment of that principal and interest as it may accrue. That seer^ to 
show that interest was to be paid in the future as well as m the past, i hen 
■there is the clause providing for compound interest which certainly points 
to a liability for interest accruing after the due date. These provisions 

are more consistent than otherwise with an Intention which m itself is 

the most probable one, when, to use the language of [182J the Judicial 
Committee, regard is had to “ the ordinary expectations of persons enter¬ 
ing into a mortgage transaction.” We should only be defeating those ex¬ 
pectations if we held with the District Judge that the mortgage document 


(2) 19 A. 39. 
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carried no interest after the due date. We are, therefore, of opinion tha& 
according to the right construction of the instrument the mortgagor incur¬ 
red the obligation to pay interest on the principal amount remaining; 
unpaid on the i4th July 1886. 

[The other point taken is that which is raised by the sixth issue. 

The District Judge has held that the sale of the mortgaged pronerty 
made at the instance of the plaintiff, must be subject to the 5th defend¬ 
ant’s claim. That claim arises in this way. On the date of the plaint¬ 
iff s mortgage, another mortgage of the same property was executed by 
ths same mortgagor in favour of one Cbengalraya. On this mortgage, 
Chengalraya sued and obtained the ordinary decree, the plaintiffs not 
being made parties to that suit. That decree was satisfied by means of 
money borrowed from the 5th defendant, who thereupon took a fresh 
mortgage dated the 2l9t August 1893. It is contended ’ that, as the 5th 
defendants money has gone to pay off Chengalraya's mortgage, he must 
be entitled to the benefit of that mortgage, and that, accordingly, his 
claim must have priority over the plaintiffs. It is more than doubtful 
whether Chengalraya s mortgage ought to be treated as prior to the plaint 
mortgage of even date executed in Virasami’s favour ; but, apart from tbat, 
there is the circumstance that Chengalraya's mortgage has become merg¬ 
ed in the decree obtained upon it. The 5th defendant cannot be in a 
better position than he would be if he had taken an assignment of 
Chengalraya s mortgage, and as assignee, he clearly could not rely on the 
mortgage after it had passed into a decree. He might have obtained a 
transfer to himself of the decree; but this he has not done and a transfer 
IS now impossible since satisfaction has been entered up. In Seetharama 
V. Venkatakrishna, 16 M. 94 the fact that there had been a decree on the 
mortgage seems to have been overlooked, and the point now raised was 

not considered. On the second point also we think the District Judge 
has erred. 

The appeal must, therefore, be allowed and the decree of the Lower 
Court modified in the following respects :— 

(1) The portions of it referring to the priority of the 5th defendant’s 
mortgage must be expunged ; 

(2) The date for calculating the interest due to plaintiffs on their 
mortgage must be extended from theUbh July 1886, up to 
the date of suit, viz., 30th September 1893 ; 

(3) The date for payment by defendants Nos. 2 and 3 and Isb 
defendant s representative must be altered into the date, six. 
months after the date of this decree, and, 

(4) The costs of the 5th defendant made payable by the plaintiffs 
must be disallowed, and the 5th defendant must be directed 
to pay the plaintiff’s costs in both Courts to the extent to 
which he is liable on the case set up by him. The defendants 
Nos. 2 and 3 and 1st defendant’s representative must further 
pay the plaintiff’s costs throughout on the larger sum now 
decreed against them.] 

• The portion in the rectangular brackets, forms a part of the iudement in thie 
case though omitted in the I.L.R.—Ed. 
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20 H. 152^6 M.L.J 232. 1896 

APPELLATE CIVIL. au^2E. 

Before Sir Arthtir J. H. Collhis, Kt., Chief Justice, and Appel- 

Mr. Justice Benson. LATE 

- Civil. 

Sankaran (Eespondent), Appellant v. Raman Kutti 20 M. 152= 


AND OTHERS (Appellants), Bespondenis* [5th and 25th August, 1896.] 5 m.L.J. 232. 

Letters FaieiU. Sec(ion Appeal under Letters Patent-Civil Procedure Code, Section 
588— Powers of Appellate Court under Sectio7i 588. 

A Judge of the High Court when hearing an appeal under Civil Procedure 
Code, Section 688, against an erroneous order of remand, under Section 562 may, 
if he thinks fit, pass a final decree in the suit instead of merely remanding the 
suit to the Lower Appellate Court. No appeal lies against such decree under 
Letters Patent, Section 15. 

[Dill.. 26 0.361; F..Q0M. 407; R.. 15 Ind. Cas. 181 (182) = 15 O.C. 33; 21 M.L.J. 

1074 (1075) = 10 M.L.T. 278=(1911) 2 M.W.N. 259.] 

Appeal under Letters Patent, Section 15, against the judgment of 
Mr. .Tustice Parker, in appeal against order No. 18 of 1894, setting aside 
the decree of E. K. Krishnan, Subordinate Judge of South Malabar, 
and restoring the decree of T. A. Ramakrishna Ayyar, District Munsif 
of Chougbaut, in original suit No. 404 of 1892. 

The facts of this case and the nature of the earlier proceedings appear 
suffioientlv for the purposes of this report from the judgment of the 

High Court. . . 

This appeal under the Letters Patent was preferred by the plaintm. 

Sankarn Nayar, for appellant. 

Sundara Ayyar, for respondents. 

JUDGMENT. 

[183] Plaintiff and defendants No. 1 and 2 are brothers. Third 
defendant is their father. All four form an undivided family of Tiyans 
following the Makkattayam rule of inheritance. A kanom was granted by 
a land-owner in the name of the first defendant. On redeeming the 
kanom, the landlord paid into Court the amount of the kanom, toge^er 
with compensation for trees and a house on the land redeemed. ..he 
decree in the suit (original suit No. 29 of 1892) directed that all the money 
should be paid to first defendant, as the kanom was in his name, unless 
defendants Nos. 2, 3 and 5’ (the present second and third defendants and 

plaintiff) ‘sue to establish their right to it.’ 

The plaintiff alleged that the kanom and the trees, for which compen¬ 
sation was paid, were joint family property, but that the house was his 
own sole property, having been built solely with his own funds. He 
sued for a declaration of his right to recover his one-fourth share of the 
money deposited for the kanom, and as compensation for the trees, and 
for a declaration of his right to the whole of the money deposited as 
oompensation for the bouse. 

The third defendant supported the plaintiff's claim. The first defendant 
claimed the whole of the money as his own on the ground ^at the kanom 
was not joint family property, but bis own acquisition. The second de¬ 
fendant alleged that all the property was joint family property. Tne 


• Letters Patent Appeal No. 16 of 1895. 
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i896 District Mucsif found that the suit for a bare declaration was not sustain* 
Au^25. able with reference to Section 42 of the Specific Relief Act, and also that 
Appft without suing for partition could not sue for a declaration of his 

right to a share of the joint family property, nor for a declaration of his sole 
late right to the compensation for the house since the latter had become 
Civil, merged in the family property. He therefore dismissed the suit. The 
20 M^ 2 = Judge reversed this decree and remanded the suit for trial on 

'6ML J 232 ‘f® that the plaintiff could maintain the suit as framed. 

• ■ Against this order of remand the first defendant appealed to the High Court 

and the appeal was heard by Mr. Justice Parker sitting alone. He held 
that the passing of the decree in original suit No. 29 of 1892 gave the 
plaintiff no cause of action for a declaratory suit, though it was open to 
plaintiff to sue first defendant for the value of the house, if the latter belong¬ 
ed to the plaintiff, and also that plaintiff could sue for his share of the 
family property, but not for his share of [154] a particular part of it. He, 

therefore, set aside the order of the Subordinate Judge and restored that of 
the District Munsif. 

Against this order the plaintiff now anpeals under Section 15 of the 
Letters Patent. 

A preliminary objection is raised that, as Mr. Justice Parker’s order 

was passed under Section 588, Civil Procedure Code, such order is final 

under the last clause of that section, and is not open to appeal. 

We have no doubt but that the objection is valid. Section 588, 

Civil Procedure Code, is by Section 632 of the same Code declared to be 

applicable bo the High Court, and the right of appeal given by Section 15 

of the Letters Patent against an order of a single Judge of the High Court 

IS subject to the limitations prescribed by the Code of Civil Procedure, 
Achaya v. RuUiavelu (1). 

T> 1 however contended that Section 588 only empowered Mr. Justice 
barker to determine whether the order of the Subordinate Judge in re¬ 
manding the suit was right or wrong, but did not give him jurisdiction to go 
further and pass a decree in the suit, as hedid when he restored the District 
Munsu s decree dismissing the suit, and in support of this contention it is 
pointed out that had Mr, Justice Parker merely decided that the Subordinate 
Judges remand was wrong, and remanded the suit to him for disposal ae- 
*'® *^^*. ^°stead of himself restoring the District Munsif’s decree, 
en the plaintiff would have been entitled to a second appeal to a Division 
oench of two Judges of this Court in the event of the subordinate Judge 
aistnissing bis appeal : whereas by the procedure adopted by Mr. Justice 
.rarker, the plaintiff is obliged to abide finally by the opinion of a single 
Judge of this Court on a point of law instead of being entitled to have 
the point decided by a Bench of at least two Judges. Such a result may 
e to some extent anomalous ; but the existence of an anomaly does not 
justify us in overruling the provisions of the law. That the Court when 
bearing an appeal under Section 588, Civil Procedure Code, against an 
order of remand under Section 562, Civil Procedure Code, may deal with the 
correctness of the Lower Court’s decisions on the preliminary point, and 
may, if it sees fit, pass a final decree in the suit, instead of merely remanding 
the suit to the Lower Appellate Court, has been decided by the High Courts 
of Calcutta and [155] Allahabad in Loki Mahto v. Aghoree Ajail Lull (2) 
and Hasan Aliy. Siraj Husain (3). respectively, and this appears to be 
also the view taken by the Full Bench of the Bombay High Court in 


a)9M.363. 


(2) 6 0.144. 
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B)mu Bala v. Bapaji Bapuji (1), and by the Full Bench of the Allahabad 
High Court in Badam v. Imrat (2), Spankie, J., dissenting. It has also 
been so decided by a Bench of this Court in Kothandaramasami Naidu v. 
Krishnasami Naicken (3). We sea no sufficient reason for dissenting 
from these authorities. 

The result is that the order now appealed against must be regarded 
as having been legally passed under Section 588, Civil Procedure Code. 
Such an order is not open to appeal under the Letters Patent. We must, 
therefore, dismiss this appeal with costs. 


1896 

AUG. 2&. 

Appel¬ 

late 

Civil. 

20 H. 152 ^ 
6H.L.J. 232. 


20 H. 155. 

APPELLATE CIVIL. 

Before Mr. Justice Siibramania Ayyar and Mr. Justice Davies, 


Tihupati Bazu (Defendant No, 3), Petitioner v. 

ViSSAM Eaju and another (Defendants Nos. 1 and 2). 
Respondents.* [30th November and 1st December, 1896.] 

Civil Procedure Code—Act XIV of 1882. Secito>i i 70 —Interpleader suit—Act IX of 
1889—Provincial Sniall Cause Courts Act, Schedule II, Articles 11 and 14 —Clavn 
for compensation awarded under Land d<^ui5iiton Act. 

Land haying been compulsorily acquired under Land Acquisition Act for the 
purpose of the East Coast Railway, the compensation was fixed at Rs. 468. A 
conflict having arisen as to the right to receive the compensation and the District 
Court having declined to determine it under Land Acquisition Aot, Section 15, 
an inter-pleader suit was instituted on behalf of the Secretary of State in the 
Court of the District Munsif. The decision of the District Muneif having been 
confirmed on appeal, the unsuccessful claimant preferred a petition to the High 
Court under Section 622, Civil Procedure Code : 

Held, that the inter-pleader suit was not within the jurisdiction of a Provin¬ 
cial Small Cause Court and was rightly brought on the ordinary side of the 
District Munsif’s Court and consequently where the petitioner’s remedy was by 
way of second appeal the petition for revision was not admissible. 

[186] Petition under Civil Procedure Code, Section 622, praying 
the High Court to revise the decree of H. R. Farmer, District Judge of 
Vizagapatam, in appeal suit No. 396 of 1894, affirming tbe decree of Y. 
Janakiramayya, District Munsif of Vizagapatam, in original suit No. 265 

of 1893. 

This was an inter-pleader suit instituted on behalf of the Secretary 
of State under the following circumstances :— 

Certain mirasi land was compulsorily acquired for the East Coast 
Railway and a sum of Rs. 468-12-0 was fixed as the compensation for it. 
defendants Nos. 1 and 2 were in possession of the land and claimed it as 
their property, although it was once admittedly the karnam s service Inam. 
The third defendant was the working karnam and he claimed to be 
ootitled to the land as such and consequently entitled to the money. The 
Blatter had been referred by the Collector to the District Court under Act 
X of 1870, Section 15, Clause 5 ; but the Court declined to interfere on the 
ground of want of jurisdiction and neither of the defendants had since 
made good bis claim to receive the compensation money. The District 


* Civil Rsviflion Petition No. 201 of 1896. 

U)14 B. 14. 

(8) Letters Patent Appeal No. 35 of 1894 anreported. 
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Munsif decided in favour of defendants Nos. I and 2 and his decision was 
confirmed by the District Judge. 

Defendant No. 3 preferred this petition. 

Mr. Satya Nadar^ for petitioner. 

Pattabhirama Ayyar, for respondents. 

JUDGMENT, 


20 M. 155. 


The Collector having done all that he could do under the Land 
Acquisition Act was not, in our opinion, precluded from bringing this suit 
in an ordinary Civil Court, there being no prohibition by any enactment 
against his doing so. The next question is whether the suit should have 
been brought in a Small Cause Court, assuming that there was one 
having.jurisdiction up to Rs. 500, which appears not to have been the 
case. Having regard to Article 14 of the Second Schedule of the Pro¬ 
vincial Small Cause Courts Act, which excludes suits for the recovery of 
compensation paid under the Land Acquisition Act from the Small Cause 
jurisdiction, we think the present, which is a substantially similar suit, 
did not lie in the Small Cause Court, as it involved, not incidentally bub 
necessarily, the determination of a title to land, and would consequently 
fall under Article 11. In this view, a second appeal lay, and a petition 
for revision is not admissible. It is accordingly dismissed with costs. 


20 M. 157. 

[197] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Boddam. 

PUTHIANDI Mammed {Plaintiff), Petitioner v. Avalil MoiDIN 

(Defendant), Gowiter-Petitioner.* [13th November, 1896.] 

Transfer of decree—Subsequent attachment in execution against transferor. 

A transferred a decree to B who recovered pact of the amount due under it and 
was prevented from recovering the rest hy an attachment of the decree in exeou- 
tion proceedings against A : 

Held, that A was liable to pay compensation to B. 

[CODB., 33 M. 62 (63) = 3 Ind. Gas. 938 = 6 M.L.T. 273; D., 5 M.L.T. 260.] 

Petition under Small Cause Courts Act, Section 25, praying the 
High Court to revise the proceedings of S. Subbayyar, Subordinate Judge 
of North Malabar, in small cause suit No. 417 of 1895. 

Suit to recover Bs. 100 and interest. The decree in small cause 
suit No. 1,300 of 1890, which was passed in favour of present defendant, 
was assigned by him to the plaintiff. The plaintiff recovered a portion 
of the decree amount, but failed to recover the rest because the decree, of 
which the assignment had not been completed by the recognition of the 
Court, was attached in execution of a decree against the defendant. The 
plaintiff sued to recover the amount which he had failed to realise. 

The Subordinate Judge was of opinion that the plaintiff’s failure to 
recover the rest of the money payable under the decree was the result of 
his own laches in failing to adopt the procedure described by Civil Proce¬ 
dure Code, Section 232, and that the defendant accordingly was not liable 
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to pay damages. He distinguished Krishiian 
dismissed the suit. 

The plaintiff preferred this petition. 

Mr. Krishnaii, for petitioner. 

Byru Narnbiar, for counter petitioner. 


w Sankara Van?ui (1) and 


JUDGMENT. 

All that the plaintiff got in law for the money he paid to the defendant 
tor the transfer of his decree was an agreement to transfer it. not a com¬ 
plete transfer until recognised by the Court. The completion of the trans- 
ler in this case was [168] prevented by the attachment of the decree for 
the defendant’s debts, and it was the dafenlant’s duty to do all that was 
necessary to complete the transfer by removing the obstacle, the attach- 

Qolido and made it impossible for the transfer to the 
plaintiff to be completed by the recognition of the Court. 

In these circumstances the plaintiff was entitled to succeed in his 
action. We must sat aside the decree of the Subordinate Judge and decree 
6 claim with costs and interest at 6 per cent., thereon from the date of 
plaint till date of payment. 

The petitioner is entitled to his costs in this Court. 


1896 

Nov. 13. 

Appel¬ 

late 

Civil. 

20 M. 187. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania A]j\jar and Mr. Justice Davies. 


Muthu Ayyar {Purchaser), Petitioner v. Ramasami 
Sastrial and another, Counter-Petitioners.* 

[1st December, 1896.] 

Ciuii procedure Code — Act XIV of 1682, Section 3I0 A {a)—Application to set aside sale 
Deposit by judgment-debtor of the amount of debt—Poundage money» 

A jadgmeob-debtor, whose land had been sold in execution, is entitled to have 
the sale eet a?ide under Civil Procedure Code Section 310-A (a), if he deposits 
6 per cent, of the purchase money including that deducted by the Court for 
poundage and fulfils the requirements of clause (6) even though something more 
on account of the poundage was recoverable from him under the head of costs. 

W., 23 B. 450; 4 Bur. L. T. 28 = 9 Ind. Cas. 472 (474).] 

Petition under Civil Procedure Code, Section 622, praying the High 
# revise the proceedings of N. Sambasiva Ayyar, District Munsif 
of Tiruvadi, on miscellaneous petition No. 840 of 1895. 

The petitioner, who was the judgment-debtor in original suit 
j * ^-64 of 1893, preferred the above application under Section 310-A (a) 
ot the Civil Procedure Code applying that the sale of certain immoveable 
property which had taken place in execution of that decree be set aside, 
depositing the amount specified in the proclamation of sale together 
^ifch 6 per cent, on the purchase money. The purchaser objected saying, 
was stated in the [159] judgment, that be lost ll per cent, as 
poundage of 6i per cent, was deducted from the purchase money he had 

deposited. 


* Oivil Revision Petition No. 190 of 1696> 

(1) 9 M. 441. 


Ill 



1896 

Dec. 1. 
Appkl- 

IiATE 

Civil. 

20 M. 1S8. 


20 Mad. 160 Indian decisions, new series [¥oL 

The District Munsif held that the requirements of the section had 
been satisfied and accordingly ho set aside the sale. 

The purchaser preferred this petition. 

S. Subramania Ayyar^ for petitioner. 

Counter-petitioners were not represented. 

JUDGMENT. 

Admittedly the judgment-debtor paid the 5 per cent, required under 
clause (a) of Section 310-A of the Code of Civil Procedure, upon the 
whole amount of the purchase money including that deducted by the 
Court for poundage. Under that clause he is not required to do any more. 
Having also fulfilled the requirement of Clause (6) he was entitled to havo 
the sale set aside, even though something more on account of the 
poundage was recoverable from him under the head of costs provided for 
in the last clause of the Section 310-A. The petitioner was therefore 
wrong in opposing the setting aside of the sale. His course was to have 
applied to the Court for the recovery of what he was entitled to under 

Sections 315 and 310-A. 

The petition is accordingly dismissed. 


20 H. 159. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt„ Chief Justice, and 

Mr. Justice Benson, 


Venkatasubbarata Chetti and another [Counter-petitioners). 
Appellants v. Zamindar of Karvetinagar [Petitioner), 
Respondent.* [18th September, 1896.] 

Civil Procedure Code—Act XIV of 1882, Sections 291, Zll—Material irregulariiySub- 
siantiai loss. 

Where a material irregularity is proved to have occurred in the conduct of a 
Court sale, and it is shown that the price realised is much below the true 
it may ordinarily be inferred that the low fprice was a consequence of the [loOJ 
irregularity even though the manner in which the irregularity produced the low 
price be not definitely made out. 

When a sale is adjourned under Section 291, the provisions of that seotiou 
must be followed with exactitude. 

[Appr., 6 O.W.N. 48 ; R., 31 C. 815=8 O.W.N. 686 : 22 M.'440 = 9 M.L.J. 190; 84 (> 
709 = 9 Bom, L.R. 651 (P.C.) = 6 0.L.J. 11 = 11 O.W.N. 739 = 34 I.A. 164-« 
M.L.J. 363; 14 O.L.J. 541 (661) = 13 Ind. Cas. 337; 6 0.0. 61; U.B.tt. 
(1907).C.P.0,. p. 9.] 

Appeal against the order of E. J. Sewell, District Judge of North 
Arcot, passed on execution petition No. 48 of 1889, which was an appho*" 
tion in original suit No. 3 of 1884. 

Certain land having been brought to sale in execution of the above- 
mentioned decree, the judgment-debtor preferred the above petition under 
Civil Procedure Code, Section 311, praying that the sale be set aside on 
the ground of material irregularity in conducting it, which, as it was 

averred, bad caused substantial loss to him. . u i 

The District Judge found that the land had been sold for much below 

it s value and he said,— __ 

* Appeal against Order No. 3 of 1896. 
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“ If, therefore, any material irregularity in publishing the sale can be 
proved, the substantial injury to the ;samindar oannot be disputed. 

" It is admitted that petitioner got the proclamation of sale issued in 
August 1891 for sale in September 1891 ; but. by agreement with 
petitioner, got the sale postponed hvo times to take place without any 
fresh proclamation until it was eventually held on 529th October 1891. 

The Ameen, who conducted the sale, deposes that all sales are 
published by beat of drum ; but that, on October 29th, this was not 
* done as ho could not hnd the monigar to get the publication so 
ordered. 

“ The result was that there was practically no notice at all of the 
' sale. The amount of notice given by the proclamation bad been waived 
‘ (petitioner, no doubt, being a consenting party to this). Bub, in the 
absence of such proclamation and the usual notice by tom-tom, there 
was really no publicity whatever given to the sale. 

“ I think this was a material irregularity. In the second place, the 
counter-petitioner concealed the existence of any prior incumbrance. 

' The counter-petitioner examined, admits that ho had notice of Kristnama 
' Charlu‘s mortgage from the Sub-Registrar’s certiticate which mentioned 
*ib. His only explanation is that, as the date of the mortgage was 1873, 

‘ he concluded that, in 1888, it was barred by limitation, and so he stated 
‘in [161] ns execution application that the property was to be sold free 
of incumbrances. 

“ But he admits that ha bad made no inquiries of Kristnama Cbarlu 
‘ as to whether there bad been any payments or written acknowledgment 
' to keep alive the mortgage. As a matter of fact, the mortgagee bad 
‘actually sued out a decree. The mortgage, as the certiticate showed, 

‘ was for a very large sum, so that the counter-petitioner could not really 
‘ have supposed that it had been allowed to lapse. I do not believe his 
‘statement that he said the property was free of incumbrances because he 
' believed Kristnama Chavlu’s mortgage was barred. I believe his object 
‘was to keep Kristnama Charlu in ignorance of his attaohmenb and sale. 

“ The fact, that the sale was held free of incumbrances upon a false 
‘statement to that effect in the application, is, I think, a material 
“ irregularity.” 

In the result the District Judge refused to confirm the sale and 
directed a fresh sale to be held after due notice. 

The decree-holders preferred this appeal. 

Ramackandra Rau Saheb a^id KuppusaiTii Ayyixr, for appellants. 

Mr. Subramaniam, for respondent. 

JUDGMENT. 

Though such irregularities as have occurred are mainly due to the 
zemindar’s repeated applications for adjournment, yet, on considering all 
the facts of the case, we are nob prepared to bold that the District Judge 
Was wrong in regarding the irregularities, especially the omission to have 
the sale tom-tomed, as material and we think that where a material irre¬ 
gularity is proved and it is also proved that the price realized is much 
below the true value, then it may ordinarily be inferred that the low price 
was a consequence of the irregularity, even though the manner in which 
the irregularity produced the low price be not definitely made out. We 
therefore dismiss this appeal but without costs. 
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observe that the orders of the District Judge adjourning the sale 
did not comply with the provisions of Section 291, Civil Procedure Code, 
which require that adjournments shall be to a specified day and hour. It 
IS of the utmost importance that in these matters the exact provisions 
of the Code should be followed* 


20 M. 162 (P.C.) = 1 C.W.N. 497=24 I.A. 73=7 Sar. P.C.J. 203. 

[162] PRIVY COUNCIL. 

Present: 

Lords Walso7t, Hobhousc and Davey, and Sir E. Couch, 

[On appeal from the High Court at Madras.] 

Srimant Rajah Yarlagadda Mallikarjuna Prasada 
Nayudu Bahadur Garu, Appellant v. Makerla Sridevamma 

AND OTHERS, Respondents. [I8bh March, 1897.] 

Collection of ^bt on succession—Certificate of heirship—Acts XXVII of and VII 
of 1889— B%ght of succeeding trustee to collect. ^ 

Id a suit brought by a widow who had suooceded her husband as trustee of 
ftn dodowmont for h dobt duo tboreto ] 

was not eumg as being entitled to the effects of her deceased 
husband, or for payment of a debt due to the estate which had been big, bub that 

as representing the endowment in the capacity of a trustee of its 

Succession Certificate Act), Section 4. 

^Lr'^hSJ.Vr obtained a certificate of heirship 

to her husband s estate did not disentitle her to a decree. 

[R., 28 B. 215 = 5 Bom.L.R. 932.] 

.1 ^ ‘he High Court, affirming 

a decree (2qth December 1839) of the District Judge of Kistna. ^ 

M.rob 1 SRQ this appeal arose was brought on the 27th 

March 1889 by Makerla Sridevamma. first respondent on this appeal, styl¬ 
ing herself Manager and Dharmakarta of the Annapurna Choultry. She 

fu Kagunatha Nayudu, son of Venkataswami 

Nayudu. Both the father, who founded, endowed and managed the ohoul- 

j management, died in 1879. 

Un the death of her husband Sridevamma became manager 

The first defendant, who was now appellaot, was the zemindar who, 

as holding an impartible estate, defended the partition suit relating to 
Devarakota m Mallikarjuna v. Durga ( 1 ). 

R f January 1876 he gave the following: Promissory note, 

dated the 30th January 1876, executed by Srimant Eajah Yarlagadda Malli¬ 
karjuna Prasada Nayudu Bahadur, Zemindar Garu, in favour of Makerla 
xvagnunatha Kao Nayudu Garu :— 

[163] “ As I have this day borrowed from you Es. 12,000 in cash, 
out of the funds settled by you and your father for the upkeep of the 
Annapurna Choultry caused to be built by your father in Bandar for the 
purpose of paying off the peishkush and other Government dues payable 
in respect of my estate, I promise to pay you every month only the in¬ 
terest thereon at half a rupee per cent, per mensem, but retain the prin- 
oipal amount with me alone for twelve years from this dkte. and pay 

(I) 13 M. 406. 
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yon the same as soon as the said twelve years expire, and get baok this 
promissory note. 

Promissory note executed and given to this effect with my consent.” 

On the loth January 1877, Venkataswami Nayudu made a will 
appointing his son Ragunatha heir to his estate, describing it as having 
been acquired by himself. In this will he stated that Rs. 12,000 had been 
invested with the Rajah as an endowment for the choultry. On the 2nd 
March 1879, he confirmed this and then died. Ragunatha took the es* 
tate, and on the 24th September in that year died, leaving, by his will, the 
immediate possession of it to Sridevamma, his second wdfe, whom he 
directed to adopt a son to him. This was done. 

On the 11th December 1884, Makerla Venkataswami Nayudu, a 
minor, sued Sridevamma for a declaration that he had heeo adopted by 
her to her husband on the 6th SepDe nber 1880, and demanded possession 
ofcertain property, one of the items of which was described as " Funds 
remaining in the hands of the Cbellapalli Zemindar, on account of 
“ Annapurna Choultry, Rs. 12,000.” As to the adoption and for posses¬ 
sion he obtained a decree on the 15th March 1887 ; but the above item 
was excepted. Sridevamma in the present suit claimed the money due 
on the promissory note of the 30bh January 1876 against the appellant 
and the Collector of the district, who had been appointed receiver of the 
Rajah's estate. She alleged that since her husband’s death she had been 
managing the choultry and that payments of interest had been made upon 
the note by the first defendant to her husband and to herself. No 
reference was made in the plaint to the adoption. 

The first defendant admitted that he had made the note, but said 
that the amount was a charge on the estate in the hands of the receiver ; 
also, that the right to receive payment was in the adopted son, the widow 
haying no certificate of heirship. The other defendants, the younger 
brothers of the first, they having been joined at their own request, 

denied their liability. The receiver was willing to abide by the decision of 
the Court, and took no further part in the proceedings. 

At the hearing in the Court of First Instance were cited Rs Bhyrub 
Bharuttee Mohunt Cl) and Dukharam Bharii v. Luchvmn Bhdrti (2). The 
decision was that the plaintiff, being in possession of the office of trustee 
of the choultry, might, in that character, collect and give a valid receipt 
for a debt due to that institution. The claim was accordingly decreed. 
The first defendant, appealed to the High Court on the ground that no 
certificate had been granted to the plaintiff to collect the debt due to her 
deceased husband, whom the Rajah had promised to pay. Also that the 
adopted son was the heir and representative. 

On the 5th December 1890 the High Court (OoLLINS, G.J., and 
Shbphard, J.) made the following order 

" The plaintiff does not. as far as we at present see, appear to be the 
Improper heir of the payee of the note, and the adopted son. who is 
"apparently the proper person to give a discharge, is not on the record. 
** We must adjourn the ease for two months in order that the adopted son 
]|may be made a party, and a guardian appointed : when that is done we 
shall be in a position to dispose of the appeal. 

The adopted son having been made a respondent on the appeal, the 
High Court gave the following judgment:— 
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Ifc now appears that the minor adopted son has been joined as a 
^ party. As far as the plaintiff is concerned the appeal is therefore 
dismissed with costs.” 

■t . against the third and fourth defendants it is contended that the 

first defendant (appellant) ought not to be made to pay their costs as 
directed by the District Judge. On examining the record we find that 
^^the third and fourth defendants became parties on their own motion and 
that being so. we think they ought to pay their own costs,” 

11 . decree of the District Judge must be modified accordingly. 

And the third and fourth defendants must pay the costs of this appeal 
so far as it has reference to them.” 

From this decree the Rajah now appealed. 

Mr. J. D. Mayne, for the appellant. 

[165] It was clear that no right to claim the money secured by the 
document of 1876 passed to Ragunatha personally by his father’s will or 
to Sridevamma by her husband s will. The beneficial title to the money 
remained vested in the Annapurna Choultry. The right to sue for it 
might have vested in an executor of the will of Venkatasami, the original 
manager and trustee ; but no such executor had been appointed. Then, 
again, the right to sue would have vested in such person as might have 
been appointed trustee under the Religious Endowment Act, 1863. There 
was, however, no evidence on the record showing that the plaintiff was 
appointed by proper authority to be the trustee or manager of this choul- 
Suing as the representative of her late husband’s estate, tho widow 
could not obtain a decree for the sum which she claimed without having 

obtained a certificate under Act XXVII of 1860. Tho Act VII of 1889 

ma e it the duty of the Court to see that a certificate had been obtained 
by the plaintiff. The latter Act came into operation on the Ist May 1889, 
the plaint having been filed on tho 27th March in tho same year. Thus 
the plaintiff had not fulfilled a condition precedent to her acquiring a 

right to sue, the getting a certificate of heirship. Her position had not 

been improved by the adopted son being made a party to the appeal; for, 

If he had had a title to sue for this debt, bis title would have displaced 

lOQ? u o ° ® however, obtained by him on the 15th March 

1«87, had expressly excepted the right to sue for this debt from the dec¬ 
laration of his title to the rest of his adoptive father’s estate. The plaint¬ 
iff could only claim through her husband, in right of her being his heir 
and representative, and for this purpose a certificate was necessary. 


JUDGMENT. 

delivered appear. Their Lordships’ judgment was 

Lord HoBHOUSE In this case the first defendant, who is the 

principal defendant, and appellant borrowed a sum of Rs. 12,000 out of 

the funds of a charitable endowment called a choultry, and he gave a 

promissory note bo the founder of the endowment, who was then its 
manager. 

^ The founder died, and he left the bulk of bis estate to his son and 
taking notice that the son and heir should have nothing to do 
With the Es. 12, OOOi which were tbe endowment of the choultry, N6 
doubt his son succeeded, him in the msDagement, He died within six 
months of his father, and his heir was [166] his widow. Then the 
widow -Succeeded in..tbe majiagement, and received interest on the 
Rs. 12,000. She, under a power given her by her husband, adopted a son 
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in the year 1884, but that son was an infant, and the widow remained 
until after the institution of this suit in the management of the choultry. 

The infant brought a suit against his adoptive mother and against his 
guardian for an account of his adoptive father’s estate and for possession, 
and he got a decree, but in making that decree the Court expressly OoDNOIL, 
excep.ed the funds of the choultry. It seems that up to the commence¬ 
ment of this suit in the year 1889 the widow had received interest on the 
promissory note from the defendant, and either she or her husband 

received Rs. 1, 000 in payment of principal. In 1889 the widow sued jq 
recover the sum due upon the note, and she was met by two pleas: 
oue was that she could not sue because she had adopted a son, and that*^ 
son is the heir of his father and entitled to his father's estate. The 
answer to that plea is that she did not sue in respect of her husband’s 
estate, but as trustee and manager of the choultry. 

The second plea was that she had not got such a certificate as is 
required by law. The Act that is relied upon as necessitating the pro¬ 
duction of a certificate runs in these terms: “ No debtor of any deceased 
person shall be compelled in any Court to pay his debt to any person 
claiming to be entitled to the effects of any deceased person except on 
the production of a certificate (1).“ That is the Act XXVII of the year 
I860. There is a subsequent Act, which Mr. Mayne says applies to the 
case, Act VII of 1889, but that uses exactly the same expressions so far 
as regards the person suing: "No Court shall pass a decree against a 

debtor of a deceased person for payment of his debt without a certifi¬ 
cate (2).’’ 

Now the question is whether the widow here is suing as entitled to 
the effects of her deceased husband, or is suing for the payment of the 
debt of her deceased husband. She is doing neither one nor the other, 
she represents the endowment, and on that ground the District Judge 
declared that she was the trustee of this endowment, and that she was 
entitled to receive the debts, and he gave her a decree. The defendant 
appealed to the High Court, and the High Court took the procaufcion of 
suspending proceedings [167] until the adopted son, who, if anybody could 
dispute the widow’s title to receive the debt, would be the person to 
dispute it, was made a party to the suit. Then in his presence they dis¬ 
missed the appeal and affirmed the decree of the District Judge with some 
variation as to costs, as to which there is no question now. 

It seems to their Lordships that tiiat is perfectly right. The High 
Court has taken every precaution to protect the defendant in his payment 
of the money, and it is absolutely imoossible that after that decree any¬ 
body can demand the money of him again. 

Their Lordships will therefore humhly advise Her Majesty that this 
ftppeal should be dismissed. The respondent does nob appear, and there 
will be no order as to costs. 

Appeal dismissed. 

Mr. R, T. Tasker, solicitor for the appellant. 


(1) Act XXVII ot 1860, 860 . 2. (2) The Suooession Certificate Act, 1889, Sec. 4. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies, 

The Court of Wards and another {Defendants Nos. 1 and 2), 
Appellants, v. Venkata Surta Mahipati Ramakrishna Rao 
iPlamtiff), Respondent.* [26th, 27th, 28th and 29uh October and 

23rd November, 1896.] 

flindw Law—Impartible estate—Power of testamentary dispositimi — Will, constructicm 
of—^Misdescription of legatee. 

The holder of an impartible estate may alienate it by will to the same extent 

that he may alienate it by gift inter vivos. 

A testator made a bequest to “ A B, my avurasa son,” knowing that A B was 

not has avurasa son : 

Held, that the misdesoription was immaterial and that A B took the bequest. 

[Affirmed . 22 M. 383 iP.C.) = l Bom. L.R. 277 = 3 C.W.N. 415 = 26 LA. 83 = 7 Sar, 
P.C.J. 481V R., 20 M. 207 = 7 M.L.J. 143; 22 M. 9 ; 27 M. 228.] 

Appeal against the decree of G. T. Mackenzie, Acting District 
Judge of Godavari, in original suit No. 6 of 1891. 

The suit was brought by the adopted son of the late Rajah of Pittapur 
to recover the Zemindari of Pittapur and other pronerty belonging to the 
late Rajah from the second defendant who [168] claimed to be the 
natural born legitimate son of the late Rajah and from the Court of Wards 
(the first defendant), who, on the death of the late Rajah, had taken 
possession of the property in question on behalf of the second defendant. 

The facts of the case were as follows:— 

The Zemindari of Pittapur was granted to the ancestors of the late 
Rajah in 1647 in the days of the Muhammadan kings of Goloonda. The 
late Rajah was born in 1844. and in 1854 succeeded his brother in the 
estate. He married his first wife in 1861, but had no issue by her till 
October 1885, wheu, as the defendants Nos. 1 and 2 alleged, she gave 
birth to the second defendant. Co various dates the late Rajah marri^ 
five other wives, but none of them bore any children until after the birth 
of the second defendant, when one of them was said to have given 
birth to a daughter. 

On the 28th of September 1873, the late Rajah adopted the plaintiff. 
On the 1st of October following the late Rajah executed in favour of the 
plaintiff’s natural father a document (Exhibit D.C.) in the following 
terms:— 

“ Whereas we had no issue of any kind and whereas we, on the 28th 
” ultimo, corresponding to Sunday, the 7th of this Sudha, adopted, in 
‘I accordance with the Hindu law, your second son named Sri Rajah 
I Ramakrishna Dasa Uachendrulu Varu, who is a gnati of our family and 
who was born on Saturday the 7th of Kartika Babula of the year 
Kalayukti (27tb Saturday 1858), and whereas we have given the son so 
‘‘adopted the name of Sri Rajah Venkata Surya Mahipati Ramakrishna 
Rao Bahadur and constituted him heir to our Zemindari of Pittapur, 
&c., to all other properties moveable and immoveable, we agree in com* 

‘‘ pliance with your request, to your retaining with my adopted son the 
" thirty servants you have been retaining and changing from time to time 
“ and not to permit you or any one of your family to see him whenever 
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you or they may oome to see him, and we have accordiogly executed 1896 
this agreement,’* Nov. 23. 

In or about 1681, differences and disputes arose between the plaintiff - 

and the late Rajah, and the plaintiff in consequence left Pittapur and AppbD- 
continued to live apart from the late Rajah till the latter’s death. The LATE 
late Rajah died on the 22nd July 1890. Before his death he executed Civil. 

three testamentary documents (Exhibits CXCIX, CCI.CCII) which were - 

executed, respectively, [169] on the 16th February 1889, on the 7th 20 M. 167= 
September 1889, and on the 17th of March 1890. ® M.L.J, 318. 

Exhibit CXCIX, so fnr as material to this report, was in tbe 
following terms:— 


*' I write this will this 16th day of February 1889, as I am now 
suffering from dropsy which seems to be difficult to cure. 

“ Though it is not necessary for a Hindu to execute a will to bequeath 
his property to his legitimate (avurasa) son as Hindu law provides his 
rights ; yet to prevent further confusion I write this will to make the 
public understand that I have determined to bequeath my property to 
my avurasa son according to Hindu law. My avurasa son Kumara 
" Mahipati Venkata Surya Rao should succeed to my property. My 
apopted son Venkata Mahipati Surya Ramakrishna Rao, the second son 
of the Rajah of Venkatagiri, has already been provided by me a money 
" allowance of Rs. 24,000 one year according to their request and have 
also given him vast moveable property and spent much money for his 

* marriage and other ceremonies by which I fell in debt to tbe Rajah of 
‘ Venkatagiri. This debt is to be liquidated according to the instalments 

* stated in the bond by the income of the estate and not from the 
'* property given to the adopted son nor from bis usual money allowance. 
** My adopted son should, as usual, receive his monthly allowance of 
" Rs. 2,000, including annual payment of Rs. 6.000, but my avurasa son 
** will, by any reason or other, be unwilling to give this allowance in cash 
“ be may allot any portion of my self-acquiied proprietary estates to him 
** which fetches an equal income of Rs. 24,000 a year, but should not in 

* any circumstance go to disputes with each other, tbe one to get more 
and the other to lessen it.” 


Exhibit CGI was as follows :— 

'* 1 have hitherto executed a will on I6bh February 1889, placed it 
*'in a sealed cover (portion torn), and deposited the same in the office 
'* of the Registrar. As it has been by intention to give all my moveable 
**and immoveable property to my avurasa son Kumara Mahipati Venkata 
Surya Rao, as mentioned above, the said will was written in that 
"manner. As it struck me that by the wording of that will it might be 
" construed that I got the will written in such terms because I thought 
"that my whole property would be obtained by my avurasa son according 
" to tbe Hindu law alone, and in order to make my intentions clear 
" [170] leaving no room for entertaining doubts, I have executed this 
' will to form part of my former will. 

" It is my intention that my avurasa son alone should obtain not 
" only the impartible ancient Pittapur Zemindari estate, but also the 
following properties which form my self-acquisition. . . . The 

"villages in the Thotapalli estate, tbe Veeravaram estate in Dandangi 
" Mutah and the Ananthavaram village and other immoveable properties 
" as well as tbe Palivela estate, which I got in pursuance of the will of 
“ my paternal aunt Raja Vellanki Lakshmi Venkaiyamma Row Garu. 
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‘‘The^e properties should, therefore, rest in him aecordinglv. The whole 
of my immoveable property including my jewellery, &c., should be 
obtained by my avurasa son alone.” 

Exhibit CCII, so far as it is material for the purposes of this report, 
was in the following terms :— 

It is just under the Hindu law that the avurasa son should succeed 
^ to all the properties. It is my intention also that he should so succeed. 
Some immoveable nroperties, such as proprietary estates, and most part 
of the moveable properties form my self-acquisition. Although they are 
not of the impartible nature as the ancient Zemindari of Pittapur, 
those properties, as well as my other moveable and immoveable properties 
' of all kinds, should he obtained by my avurasa son Chiranjeevi 
Raja Kumara Venkata Mahipati Surya Rao. 

“ It is also my intention that Chiranjeevi Raja Venkata Surya Mahi- 
^ pati Ramakrishna Rao, the second son of the Venkatagiri Raja, whom 
I had hitherto adopted should be receiving cash payment which he 
had been receiving hitherto according to the settlement made before 
at their request. As the settlement formerly made is also to the effect 
that he should continue to receive such payment in future also, that 
should take place accordingly. A good deal of moveable property was 
already given to the said adopted son, and his marriage, &c., were per- 
“ formed at a great cost and trouble ; owing to this, I had to contract 
a loan from Venkatagiri people. The balance of the debt due to them 
should be discharged by instalments from the taluk (estate), but nei- 
ther the property given to the adopted son, nor the money allowance 
he should be getting, should be made answerable for the said debt. In 
case my avurasa son is unwilling to continue payment of the money 
allowance to the [171] adopted son, my avurasa son may give to the 
adopted son, in lieu of the money allowance, so much of the estate out 
of the proprietary estates which form my self-acquisition as will fetch 
a net income equivalent to the money allowance which the adopted son 
^ has been receiving. But they both should not enter into any disputes 

saying that the allowance already fixed for the adopted son is excessive 
or low. 

On the death of the late Rajah the Oolleotor as Agent of the Court 
of Wards took possession on behalf of the second defendant of the estate 
belonging to the late Rajah. The nlaintiff then brought this suit, claiming 
to be entitled to all the property left by the latter. He denied that the 
second defendant was the SOD of the late Rajah. He further contended 
that, even if the second defendant were the son of the late Rajah, he was 
entitled by right of primogeniture to succeed exclusively to such of the 
property of the late Rajah as might be found to be impartible, and was 
entitled as eldest surviving member of the late Rajah’s family to the 
possession of such of the property as might he found to he partible. 

The second defendant asserted that he was the son of the late Rajah 
and that he, as the natural born son of the late Rajah, was entitled to 
such of the property as might be found to be impartible to the exclusion 
of the plaintiff, who was only an adopted son, and that in such property 
as might be found, to be partible the plaintiff as adopted could have no 
more than one-fourth the share of a natural born son. 

The second defendant also laid claim to the properties of the late 
Rajah under the testamentary documents of the 16th February 1889, the 
7th September 1889, and the 17th March 1890. He contended that the 
late Rajah had power to dispose of all the properties dealt with by the 
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testameotary Hocumeut’a inasmuch as these properties were partly self- 
aoqutred and partly ancestral imoartible property. 

The plaintiff denied the validity of the testamentary documents exe¬ 
cuted by the late Rajah on the following grounds : — 

(1) That the provisions of these documents were based on the 

assumption that the second defendant was the natural born 
son of the late Rajah, whereas as a fact he was not. 

(2) That the provisions' of these documents contravened the agree¬ 

ment of ist October 1873. (Exhibit DO.) 

[172] (3) That the will was wholly void under the Mitakshara 
law and by family custom. 

(4) That inasmuch as no portion of the property was the self- 
acquisition of the late Rajah, the properties were inalienable 
by will. 

The issues specifically referred to in the judgment are as follows: — 

(iv) If the second defendant be found to bo not in fact the son of 
the late Rajah, whether he is precluded from claiming under 
the said testamentary disposition. 

(v) Whether the said testamentary disposition contravenes the 
provisions of the instrument of 1st October 1873 executed by 
the testator, and if so, whether such disposition is invalid 
by reason thereof. 

(vi) Whether the properties specified in Schedules 1 and 2 of the 
second defendant’s written statement are impartible. 

(viii) Whether the aforesaid testamentary disposition in so far as it 
relates to properties, if any, found bo be impartible is invalid 
under either Hindu law or family custom or by reason of the 
tenure on which the suit estate is held. 
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The District Judge found that the second defendant was not the son 
of the late Rajah and that certain of the properties of the late Rajah 
Were ancestral impartible property and the rest were the self-acquisition of 
the late Rajah. With regard to the alienability of the properties, ha said ; 
it appears to me that the decision of the Privy Council in Sartaj Kuari 
v. Deotaj Ktiari (1), which runs counter to the whole previous current of 
Madras decisions, must not be stretche*! too far. That decision is that 
the holder of an impartible xemindari may alienate a portion of the 
estate, unless there is some custom or something in the tenure by which 
the astateis held, which forbids such alienation. It is a very long stride 
from a decision which allowed the alienation of a parcel of land or per- 
mitted a mining lease to a decision which permits a zemindar to be- 
queabh his estate to any beggar ho picks up out of the streets. I cannot 
think that the Privy Council in the decision in Snrtaj Kuari v. Deoraj 
^^Kuari{l) contemplated [173] any such results of their decision. I am 
^[of opinion that as the zemindari was in its origin a military or feudal 
estate and that as the grant of a sannad in 1802 did not change the 
previous tenure, there is certainly something in the tenure of this estate 
that prevents the holder from bequeathing it e7t hJoc to a stranger. And 
with regard to the validity of the testamentary disposition under which 
the second defendant claimed, he said; " The fourth and fifth issues raise 
^ the question whether second defendant, although found in fact to be not 
the son of the late Rajah, can inherit under these wills. Upon this 
question Mr. Bashyam Aiyangar pointed out that second defendant, the 
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‘‘ legatee, is an innocent person. He is no party to the fraud. Also plaint- 
^ iff’s case is that the late Rajah was a party to the fraud. Therefore 
‘ the testator was not deceived and knew what he was doing when he 
“ made this bequest. 

Upon this point, I think,that there is much force in the contention 
^ of Mr. Bashyam Aiyangar that second defendant is an innocent person, 
^ that the testator knew what he was doing and that the second defend- 
ant ought to get at least the self-acquired property of the late Rajah. 
1‘Ror some time I was disposed so to decide the matter. It may be that 
the Rajah intended second defendant, even if dispossessed of the zemin- 
‘‘ dari, to get something as a recompense for the cruel position in which 
he has been placed. But upon further consideration I am of opinion 
II that the adoption of plaintiff on 28th September 1873, and the subse¬ 
ll quent agreement of October 1st, 1873, preclude the Rajah from be¬ 
ll queathing his property to a stranger. It is true the agreement of October 
Ist, 1873, is not a settlement of property, but it is evidence to show that 
“ the Rajah of Venkatagiri gave plaintiff in adoption to the Rajah of 
II Pittapur with an implicit understanding between them that plaintiff 
should inherit in the event of there being no begotten son. That event 
has now happened, and I think that this implicit agreement upon which 
the adoption took place is sufficient to hinder the Rajah of Pittapur 
from bequeathing even his self-acquired property away from plaintiff.” 

In the result he gave a decree in favour of the plaintiff directing the 
first and second defendants to deliver up to him the properties moveable 
and immoveable left by the late Rajah. 

The first and second defendant appealed. 

[174] Bashyam Aiyangar, with him Bamasubha Ayyar, Subba Bmo 
and Subramania Ayyar, for appellants. 

The appellant not only claims as the son of the late Rajah, but he 
claims also under the will of the latter: viz., under the three documents 
executed by the late Rajah on the 16th February 1889, on the 7th Sep¬ 
tember 1889 and on the 17th March 1890. Under these documents the 
appellant would get all that he wants, and if the issues relating to them 
are decided in his favour, the consideration of the other issues becomes 
unnecessary. 

In deciding whether the appellant takes under the will, the first 
question raised is, whether the properties dealt with by it are alienable by 
will. Soma of these properties are found by the Judge to be the self- 
acquired properties of the late Rajah. As to these, the question does not 
arise ; they are clearly alienable by will. The question concerns only those 
properties which we assert, and which the Judge finds, to be impartible- 
That they are impartible is shown by overwhelming evidence. Being im¬ 
partible they are alienable. In Sartaj Kuari v. Deoraj Kuari (1) followed in 
Beresford v. Bania Subba{2), and Siva Subramania Naicker v. Krisknam- 
mal (3), it was held that the holder of impartible property might dispose of 
it by gift, unless there was anything in the tenure on which it was held 
restraining alienation, or unless there was a custom against alienation. The 
District Judge finds that the zemindari was in its origin a military or 
feudal estate, and that consequently there is ” something in the tenure 
of the estate, that prevents the holder from beaueathing it en bloc to 
a stranger.” The finding that the estate was in its origin military 
or feudal is not supported by the evidence. But even if the Judge is right 
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io faot, that; does not render the estate inalienable now, since it is held 
Undara aanad granted under Madras Regulation XXV of 1302. If the 
fcenare imposes a restraint upon alienation, that restraint must be imposed 
for the benefit of the grantor of the tenure, who, in the case of a military or 
feudal tenure, would be the Government. But the Regulation, by Section 
8 allows an estate held under a samd to be alienated, at least as against 
the Government. As to a custom restraining alienation, if the respondent 
relies upon such a custom, it is for him to prove it. Sartaj Kiiari v. 
Deoraj Kuari (1) Siva Subramania Naicker v. [175] Krish}ia7nmal{2). 
But he has failed to do so. The impartible properties therefore come 
within the rule laid down by the Privy Council in Sartaj Kuari v. Deoraj 
.SttdH(I) and are alienable. But it was attempted to distinguish this case 
on the ground that it referred only to an alienation inter vivos: and it is said 
that it does not follow that, bscause an estate is alienable inter vivos, it is 
alienable by will. Sorfaj Kuari y. Deoraj Kuari {!) \ya.s however a case of 
gift inter vivos, and it is contended that the power of bequest is co-extensive 
with the power of gift inter vivos. In Jatindra Mohan Tagore v. Ganetidra 
UohanTagore (3), WiUes. J., in delivering the judgment of the Privy 
^^unoil, said: “ The law of wills has, however, grown up, so to speak, 
naturally from a law that furnishes no analogy, but that of gifts ; and 
it is the duty of a tribunal dealing with a case new in the instance to be 
governed by the established principles and tbe analogies which have 
heretofore prevailed in like cases .... Tbe analogous law in this 
ease is to be found in that applicable to gifts, and even if wills were not 
universally to be regarded in all respects as gifts to take etfect upon 
death, they are generally so to be regarded as to the property which they 
can transfer and the persons to whom it can be transferred.” This 
principle was applied in Vallinayagam Pillai v. Pachche (4) and Baboo 
Beer Pertab Sahee v. Maharajah Rajeyider Pertab Sahee (5) and Venkata 
Bama Bauy. Venkata Suriya Rau (6). No doubt this impartible property 
is ancestral, but that does not prevent it being disposed of by will, if 
the owner is a sole owner. What prevents ancestral estate or a 
share in ancestral estate being disposed of by will is the existing 
fights of other members of tbe coparcenary. Villa Butten v. Yamen- 
amma (7), Lakshrnan Dada Naik v. Rainachandra Dada Naik (8), 
Bathyiam v. Sivasubramania (9). Therefore, when, as in this case, 
there are no rights in the property belonging to any other members 
of the co-parcenary, there is no restraint on alienation by will.^ Under 
the ruling of the Privy Council in Sartaj Kuari v. Deoraj Kuari (l), 
the holder of impartible property is exactly in the position of a solo 
owner of ancestral property; and [176] his sons having no right 
io the property cannot veto any disposition by will. They may have 
fights to maintenance, but this does not give them a right to object 
to a bequest of the property. A widow has a right to maintenance out 
of ancestral property, but she has not, on that account, a right to veto an 
alienation of it by will. Vallinayagam Pillai v. Pachche (4). 

The District Judge has held that tbe late Rajah was precluded by 
the document of October 1873 from alienating the estate as against the 
fospondent. But this is not so. Bungama v. Atchama{\0], Mussumat 
Bhoobun Moyee Dehia v. Ram Kishore Acharj Chowdhryill). _ 


(1) 10 A. 273. 

(4) 1 M.H.O.R. 326 

(7)8M.H.C.R. 6. 

(10) iM.I.A. X. 


(2) 18 M. 367. 

(6) 12 M.I.A. 1. 

(8) 5 B. 48. 

(11) 10 M.I.A. 279. 


(3) 9 B.L.R, 377. 

(6) 1 M. 28X = P.C, 2M. 333. 
(9) 16 M. 353, 
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The property being alienable by will and the ia^^e Raiah not beiog 
pre^lud^l from alienating it by the document of the let of October 1873, 
the next question raised is whether the aopallant, assuming hino not to be 
the avurasa son of the late Rajah, is precluded from taking under the 
will. On this Doint the District Judge has not found against the appel¬ 
lant, and it is only necessary to noint out that the respondent's case is 
that the late Rajah knew that the appellant was not his son. 

The Advocate-General (Bfon'hle Mr. Spring Branson), with him Mr. 

6 M.L.J 218, Rama Rau, Ananthacharht, Gopalasami Ayyangar and 

Grant, for respondent. 

We can hardly contend that the properties found by the District 
Judge to he impartible are not so. But we say that they are inalienable 
by reason of the tenure on which they are held and by custom. The 
evidence shows that the estate at its origin was held on military tenure. 
And if it was so at its origin, it must be so still. The grant of a sanad 
under Madras Regulation XXV of 1802 does nob alter the tenure under 
which the estate was originally granted. A sanad granted under that Regu¬ 
lation fixes the peishcush, but does not altar any of the incidents attaching 
to the estate. Muttayan Ohetti v. Sivagiri Zemindar (l). If the estate 
is held on military tenure a custom of inalienability must follow. 

Assuming, iiowever, that the estate is not inalienable by tenure or by 
custom, we contend that the late Rajah could not dispose of it by will., 
Sartaj Kuari V. Deoraj Kuari (2) shows that he could [i77] have 
disposed of it in his life-time by gift, bub it does not therefore follow that 
he could dispose of it by will. No doubt, as was said by the Privy Council 
in Jatindra Mohan Tagore v. Ganendra Mohan Tagore (3). there is an 
analogy between the power of disposition by gift inter vioos an^l the power 
of disposition by will. But the power of testameutary disposition by a 
Hindu is an anomaly, and therefore ought not to be pressed too far per 
Holloway, J.. in Gooroova Batten v. Narrainsaiomy Batten (4), see too the 
judgmenbof the Privy Council in Lakshman DadaNaik v. Ramchandra 
DadaNaik (5). The argument of the appellant is that a man may by will 

dispose of whatever he may giveaway in his life time. But this is not so. 
This doctrine is questioned by Markby. J.. in Knmara Ashna Krishna Deb v. 
Kumara Ktimara Krishna Deh(GA and in the judgment in Tara Chand v. 
Reeb Ram (7), and it is expressly denied by Holloway, .T., in Gooroova 
Butten V. Karrainsawmy Batten (4), see too Jarman on Wills (8). As!aa 
instance where the power of bequest falls short of the power of gift inter 
vivos the case of an alieuation by a widow may be referred to Jushada 
Raury. Juggernaut Tagorei^) and Gurivi Reddi v. Chinnamma (10). The 
question whether a Hindu mav dispose of property by will depends upon 
whether he is a joint or sonarate owner of that property. In the cases 
where an alienation by will has beau uohelJ, it has been on the ground 
that the testator was the smarats owner of tha proparty. In Naga- 
lutchmee Ummal w.Gopoo Uadaraja Cheity (11) the testator was the 
separate owner of the ancestral proparty. In Baboo Beer Pertab Sahee v. 
Maharajah Rajender Pertab Sahee (12), the decision was based on the 
ground that the property was the separate self-acquired property of the 
testator. In Vallinayagam Pillai v. Pachche (13), the property was 

*}} 3 (2) 10 A. 272. (.3) 9 B.L.R. 377. 

J « JI-5-2’5- ® (6) 2 B.L.R. O.C.J. 11 (41), 

(7) 3 M.H.O.R. 50 (55). (8) Vol, I, p, 43, Fifth edition. 

(9) 2 Morley’s Digest, 67. ( 10 ) 7 M. 93. 

(11) 6M.I.A. 309. (12) 12 M.I.A. 1. (18) 1 M.H.O.R. 326. 
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anoesbral) but the testator was Lho soparato owner of it. Now in this 1896 
case the testator was not the separate owner of the impartible pro- Nov. ay, 
petty: that property was joint property, for impartibility doos not — 
render the ownership separate. In Nararjanti Achamviaoaru v. Venkata- Appel- 

Naycitiivaru (1) it w.is laid down that the ownership of a DATE 
[178] co-parcener in sole possession of an impartible estate is not separ- GlViL 

ate ownership. And this was followed in Suhraniaiti/a Pandya Chokka - 

Talavarv. Siva Subramanya Pillai ['2). In Neel Ktsto Deb Bunnonov. 20 M. 167- 

Chujuief' XltakooT (3) it is said that there can bo no comnounitv® L.J. 2i8. 
of interest in an impartible estate. But this rule does not apply to Madras 
^araganti Ackamnuigani v. Vcnkatackellaijati Xayanivaru (1). As to 
impartible property being also joint property, see also Kalama Natchiar v. 

The Bajah of Sfnvagunga (4) Maharam Hiraiuith Kocr v. Baboo Ram 
Natayaii Siugh (5), Stree Raiah Yamimiilti \cHkayamiih v. Stfee Raja 
Yanumula Boochia Vankondora (6), Sicagnana Tevar v. Penasami (7), 

Jogendra Bkupati v. NUyanand Man Singh (8). 

Moreover, on the death of the Rajah tho estate passed by survivor¬ 
ship to the respondent. Jogendra Bhupali v. Xiiyunand Man SingkiS), 
Subramanya Pandya Chokka Talaoar v. Siva Subramanya Pillai f3). 

And this right of survivorship defeats any testamentary disposition of the 
Rajah, Villa Butten v. yamenaiina (9), Jarman on Wills vlO); see also 
Ahni V. Komu (11). Assuming, however, that the properties were such 
as were alienable by will, the agreement of October 1st. 1873, precluded 
the Rajah from alienating them as against the respondent. 

But even if the Rijah was at liberty to dispose of tho properties, tho 
Question arises whether under the will the aupellant can take. We contend 
that on a true construction of the will tho Rijah intendel the appellant 
to take only in the character of his avurasa son, and therefore as the appel 
lant is nob his avurasa son the bequest fails, Fanindra Deb Baikal v. 

Bajeswar Das (12), Doorya Su/ulari Dossee v. Snrtndra Keshav Rai (13), 

Karsandas Natha v. Ladkavaha (14), Nidhoomcni Debya v. Saroda Per- 
^had Mookerjee (15). Whether the Rajah knew tho appellant not bo be 
his eon is immaterial so long as the appollant was not his son, Godfrey v. 

Tlavis ( 16 J. 

Bashyam Ayyangar in reply— 

[179] On the last question, if tho Rajah knew that the appellant 
Was hob his avurasa son, the misdescription goes for nothing Pratt v. 

Mathew (17), Schloss v. Stiebcl (18). Doed Gams v. Bouse {19/ To disen¬ 
title the legatee to take under the will, he must have fraudulently induced 
the testator to believe that be bore the character which the testator attri¬ 
buted to him, Bishton v. Cobb (20). In re PcUs{2i), In re Boddington (22), 
livani Bhai Jivu Bhai i.2^). Further, the evidence shows that the 
testator called the appellant his avurasa son and treated him as such : see 
Pratt V. Mathew (17) and Laker v. Hordern (24). 

fl) 4 M. 250. (2» 17 M. 316. f^) 12 M.I.A. 623. 

(4) 9 M.I.A. 639, 543. (5) 9 B.L-R. 274. (6) 13 M.I A. 333. 

(7l 1 M 312= 8ub. nom. Periasami v. Periasami, 5 I.A. 61. 

(8) 18 0. 151. (9) 8M.H.C.R. 6. 

BO) Vol. I, p. 48, fifth editioD. (H) 12 M. 126. ^2) 11 C. 463. 

(13) 12 0. 686. (14) 12 B 185. (15) 3 I. A. 253. 

(16) 6 Ves. 43. (17) 22 Beav. 328 at p. 334. 

(18) 6 Sim. 1. 119) 5 C B. 422 . (20) 6 My. & C- 145. 

(91) 27 Beav. 676. (22) L.R. 22 Ch. D. 597. 

(98) 2 M.H C.R. 462. (24) L.R. 1 Ch. D. 644. 
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1896 The Advocate-General, in replying on the fresh authorities cited, 

Nov. 23. referred to w. Crook (l), Ahhu v. Kuppammal \ InreHall&i- 

Appel- JUDGMENT. 

LATE This is an appeal against the decision of the District Judge who has 

Civil, decreed in favour of the plaintiff’s right to succeed to the ancient Zamin- 
—— dari of Pittapur in the Godavari District. The plaintiff claims as the 
20 M. 167= adopted son of the late Rajah of Pittapur. As such he claims to recover 
6 H.L.J, 218. titiQ estate and effects of his adoptive father. The appellant alleges him¬ 
self to be the natural-born son of the late Raja, it being said that his 
birth took place in the month of October 1885—some twelve years after 
the date of the plaintiff’s adoption. The adoption of the plaintiff in 1873 
is admitted. The defence is rested on two independent grounds: Firstly, 
it is said that the appellant is entitled to succeed in virtue of his being 
the natural-born and legitimate son of the deceased Raja by his first wife 
Mangayamma, and secoTidly. it is said that the late Raja left a will be¬ 
queathing to the appellant practically his whole property, making some 
provisions for the adopted son and other members of the family. 

The District Judge has found in favour of the plaintiff with regard 
to both these points. He has found that the appellant is not the son of 
the late Raja nor of the Raja’s wife. He has also found that, although 
the late Raja did make three wills, all being to the same effect, so far as the 
question in this case goes, those wills are not valid and operative as against 
the plaintiff. Mr. Bashyam Aivangar, who argued the case on behalf of the 
[1801 appellant, was nreparad to impugn both these findings. But, as 
he was satisfied with the disposition of property made in the Raja’s wills, 
he was content with a decision on the question of their validity if that 
question was decided in bis favor. His position was that, whether hi| 
client was the son of the late Raja or not, he was entitled to the Raja'# 
property as bequeathed under the wills. We proceed then to consider 
whether these wills of the Raja are valid against the plaintiff. That the 
three wills were duly executed by the late Raja on the 16th February 
1889, 7th September 1889 and 17th March 1890, respectively, is a fact 
found by the District Judge and not disputed. It may be a question 
whether the last of these three wills supersedes the other two. The third 
issue relates to this question, and it is one which may have to be decided 
in some future suit, inasmuch as there is a variance between the gifts 
made in the first two papers and those made in the last. For the purpose 
of the present case it appears to us unnecessary to decide the question, 
inasmuch as there is a complete disposition of the property in favour of 
the appellant as well under the last will as under the first two. The 
plaintiff, the present respondent, impugns these wills on several grounds 
in order to avoid the application of the principle laid down by the Judicial 
Committee in Sartaj Kuari v. Deoraj Kuari (4). It has been alleged on 
behalf of the respondent chat the zemindari of Pittapur is not an imparti¬ 
ble zemindari, and further, that, if it be an impartible zemindari, it is a 
zemindari which, according to the custom or in virtue of the tenure upon 
which it is held, is inalienable. The sixth and eighth issues were framed 
with reference to these contentions. With regard to the question of 
impartibility (the sixth issue), the finding of the District Judge is in the 
appe^ant's favour. He finds that the property comprised in Schedules I 


(1) L.B. 6 H.L. 265, (3) 16 M. 355. 

(8) L.B. 35 Oh. D. 551. (4) 10 A. 272. 
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Md II, that IS, the zemindari and the accretions thereto, are impartible. 
We were referred by Mr, Bashyam Aiyangar to numerous documents, prov¬ 
ing. m our opinion, beyond all doubt that the estate has always been regard- 
ed as impartible. In family arrangements made in 1845 and 1869 (Exhibits 
COIXand CGGVIO it was so treated. In the course of the descent 
which IS tmoed back for several generations to the original holder 
lExhibit CGCXXI) there are several instances in which, on the 
LlolJ death of the holder of the zemindari, there was a plurality of legal 
heirs, and yet only one succeeded to the estate. The zemindari was treat¬ 
ed as admittedly impartible in the litigation to which the present plaintiff 
was a party (Exhibits CCLXXXIV and XII). It is not necessary, how¬ 
ever, to elaborate this point, because the Advocate-General who appeared 
for the respondent, practically abandoned it. 

Upon the contention raised by the eighth issue that the zemindari is 

by custom or in virtue of its tenure inalienable, the District Judge finds 

that the zemindari was in its origin a military or feudal estate. The only 
evidence in support of this finding to which we were referred consists of 
statements by the late Raja that he placed at the disposal of the Government 
in 1879-1880 some armed men on account of the disturbance in Rumpa. 
There is no evidence as to the circumstances under which this was done. 
It is suggested by the Advocate-General that there may be more evidence 
as to the nature of the tenure in the possession of the Gourt of Wards, 
and that they ought to have disclosed it to the Court. The answer to this 
18 that the burden of proving that the estate was held by military or 
Quasi feudal tenure lay upon the plaintiff, and that it was competent to 
his advisers to elicit from the Gourt of Wards any information with reg¬ 
ard to the history of the zemindari which might be in their possession. 
Apart from the suggestion that the zemindari was held on military tenure, 
ifc is not contended that there was any evidence to prove that the zemindari 
was by custom inalienable. On the other hand, Mr. Bashyam Aiyangar 
refers to numerous instances in which grants in perpetuity of portions of 
the zemindari have, from time to time, been made (Exhibits CCLXXIX 
and DQ series). The Exhibits marked CCLXXIX relate to such aliena¬ 
tions prior to the permanent settlement; the others are subsequent thereto. 
As, in our opinion, there is no evidence that the estate was ever held on 
military tenure, it is nob necessary bo consider whether the nature of the 
tenure—if it had been military in its origin—would have been affected 
by the permanent sebtlemeut of the estate under Regulation XXVof 1802. 
I’or these reasons we have come bo the conclusion that the District 
Judge was wrong in his finJiug of fact upon the eighth issue. 

The question now follows whether the estate being without doubt 
impartible and nob shown to be inalienable either by custom [182] or 
otherwise, the principle laid down in the case above cited is applicable. 
It was decided in that case that the property in the paternal or ancestral 
©state acquired by birth under the Mitakshara law is so connected with 
the right to a partition that it does not exist where there is no right to a 
Partition. In the absence of co-ownership their Lordships held that there 
Was no restraint upon the father's power of alienation. The case has been 
considered more than once by a Division Bench of this Gourt, and there can 
be no doubt that we are bound to act upon the doctrine explicitly laid down 
by the Judicial Gommibbae (See Beresford v. Ra.m%$ubba (1) and Siva- 
subramania Naicker v. Krishnammal (2)). There are, it is true, cases 

** I ___ ^ - 

(I) 18 M. 197. (2) 18 M. 287. 
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prior to 1888 in which expressions were used which point to another 
view of the law : Katama Naichiar v. The Rajah o/ Shivagunga (1), 
Neclk/sto Dch Biirinono v. Beerchunder Thakoor (2), Stree Rajah Yanumnla 
Vcnkayamah v. Strcc Rajah Yamimulx Boochiu VankondoraiS), Maharatii 
lliranath Kocr v. Baboo Ram Narayan Sing (4), Sivagnana Tcvar v. 
Periasami t^o). But wo must now take it that in those cases as well as 
in the later caso of Jogcndro Bhupali v. NUyanuid Man Sitig (6), a dis- 
20 M. 107= tinction is to ho made hebweon a matter of succession by inheritance and 
6 M.L.J. 218. a question of alienability. This distinction is clearly marked by the 

Judicial Committee itself in Sartaj Kuan's caso (7). The decision is a 
clear authority to the effect that the Rajah could legally have alienated 
the whole or any part of tho estate by gift or otherwise during his life 
time. It is contended, however, that what a Hindu can alienate by gift 
inter vivos ho cannot always alienate by a testamentary disposition. The 
Advocate-General combated the proposition that a Hindu can alienate by 
will all that he can dispose of by gift i?tter vivos. There is a strong body of 
authority in support of the proposition that the two powers are co-exten- 
sive, Vallinayagam Pillai v. Pachche (8), Ganendra Mohan Tagore v. 
Upendra Mohan Tagore f9^. Jatindra Mohim Tagore v. Ganendra Mohan 
Tagore (10), Nagaiulchmee Ummal v. Gopoo Nadaraja Chetty (11), Baboo 
Beer Pertab Sahec v. Maharajah Rajcnder Pcriab Sahec (12). Cases were 
cited [183] in which learned Judgesbavethrowndoubt upon the univei'sality 
of this proposition Kumara Asima Krishna Deb v. Kumara Kumara Krish- 
na DebilZ), Krishnaramani Dasi v. Ananda Krishna Bose(14), Tara Chand 
V. Reeb Ram {lo), Gooroova Button w. Narrainsaivmy Bulten (16). The 
weight of authority is, however, strongly in favour of the proposition above 
mentioned. In Baboo Beer Pertab Sahec v. Maharajah Rajender Pertab 
Sahec (12), the Judicial Committee say as follows :—** Decided cases too 
numerous to be now questioned have determined that a testamentary 
power exists and may be exorcised at least within the limits which the 
law proscribes to alienations by gift inter vivos.” An attempt was made 
to show that there were cases in which a Hindu could not boqueath by 
will what he could giveaway int^'r vivos, and the case of a Hindu widow 
disposing of her savings was cited as an instance. It is answered that 
the question of a widow’s right to dispose of her property by will depends 
upon the nature of the property —whether it is such that she could give it 
away by gift iiiter vivos. No case has been cited in which a widow has 
been held incapable of bequeathing by will property which she could other¬ 
wise legally dispose of. No principle is suggested on which a distinction 
can be rested between the extent of the power of giving by will and of 
giving inter vivos. 

The cases relating to the disposition by will of an undivided share 
of a coparcenary property, really support the proposition that the powers 
of giving and bequeathing are co-extoosive. In Villa Buttev v. Yame- 
namma (17), it was held that a Hindu could not alienate by will his 
undivided share of coparcenary property, and thus defeat his son 9 


14 
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(1) 9 M.I.A. 539 (543). (2) 12 M.I.A. 523. (3) 13 M.I.A. 333. 

(4) 9 B.L.R. 274. 

(5) 1 M. 312 = sub. nom. Periasami v. Periasami, 5 I.A. 61. 

(6) 18 0.161. (7) 10 A. 272. (8« 1 M H.O-R. 326. 

(9) 4 B.L.R. O.O.J. 103. (10) 9 B L R. 377. (11) 6 M.I.A. 309. 

(12) 12 M.I.A. 1. U3) 2 B. L. R. O. 0. J. 11. 

114) 4 B. L. R. 0. C. J. 231. (16) S M.H O.R. 60. (16) 8 M.H. 0. B. 13. 

(17) S M. U. C. R. 6. 
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coparcenary right. When that case was decided the view, since over¬ 
ruled (Baha v. Timma (1), was entertained that a Hindu, under like 
oiroumatances. could make a gift inter uiifos of his undivided share 
of family property. Dealing with these decisions the Judicial Com¬ 
mittee in Lakshman Dada Naik v. RamachaJidra Dada Naik (2) 
use the following language; “The reasons for making this “ distinc- 
tion between a gift and a devise are, that the coparcener’s power of 
alienation is founded on his right to a partition: that that right dies 20 M. 167 = 
II f^hat. the title of his co-sharers by survivorship vesting 6 M.L.J. 218 

^^in them at the [184] moment of his death, there remains nothing upon 
which the will can operate.” In Bombay it should be mentioned, a 
different view as to a coparcener’s power of disposition had been taken. 

The High Court there had held that a coparcener could not either 
give or devise his share without the consent of his co-sharers. Referring to 
this the Judicial Committee go on to observe “ Their Lordships do not think 
it necessary to decide between the conflicting authorities of the Bombay 
and the Madras High Courts in respect of alienations by gift, because they 
areof opinion that the principles upon which the Madras Court has decided 
against the power of alienation by will are sound, and sufficient to 
support that decision." The doctrine here approved, that it is the 
right to a partition which puts a restraint on the coparcener’s power of 
alienation, is the very doctrine enunciated in Sartaj Kuari y. Deoraj 
K'nariiZ). The case of Lakshman Dada Naik v. Ramchandra Dada Naik{2) 
decides that, where there is a right to a partition subsisting in one 
coparcener, the power to bequeath his share cannot be exercised by 
another coparcener. In Sartaj Kiiari v. Deoraj Kuari (3) the negative 
proposition is asserted that, where the right to a partition is wanting, 
there is no restraint on the power of alienation. Seeing that in their 
judgment in the same case {Sartaj Kuari v. Deoraj Kuari (3)) the Judicial 
Committee cited the Hansapxir case (1) in which the disposition was a 
testamentary one, we cannot suppose that they intended to restrict their 
decision to the case of gifts inter vivos. The conclusion at which we 
arrive is that, as the late Raja was capable of disposing of bis estate by 
gift to a stranger, notwithstanding the existence of a son, so there is 
nothing to prevent his dealing with it by way of testamentary disposi¬ 
tion. 

We come now to consider the question raised by the fifth issue. This 
issue appears to have been framed with respect to an allegation made 
in the fifth paragraph of the plaint. Reference is there made to an 
adoption deed, dated the 1st October 1873. In point of fact there is no 
such deed, and it is not alleged in the plaint that, apart from the docu¬ 
ment bearing date the 1st October 1873, there was any contract between 
the plaintiff’s natural father and the lata Raja on the occasion of the plaint¬ 
iff being given in adop-[185] tion to the late Raja. The document of 
the 1st October 1873 (Exhibit DE) was executed some few days after 
the ceremony of adoption took place. This document evidences nothing 
more than a concession made by the late Raja with regard to the retinue of 
his adopted son and to the access to him of the members of bis natural 
family. It ia true that, by way of recital, it is stated in the document 
that the boy has been adopted and constituted the heir to the zemindari 
and its appurtenances. These words state nothing more than the legal 

(1) 7 M. 367. (3) 6 B. 48. (3) 10 A. 372. 

(4) Ba6oo Beer Pertab Sahee v. Maharaja Bajender Pertab Sahee. 12 M.I.A, 1. 
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1896 consequences of the plaintiff’s adoption. It cannot be pretended that they 
Nov. 23. in any way restrain the adoptive father in the exercise of his powers of 

alienation. It might as well be said that the Raja had precluded hinaself 
Appel- from prejudicing the rights of his adopted son by begetting a natural son. 
LATE Language far stronger was used by the adoptive father in the case of 

Civil, tiif-ngama. Atchama (\) it was held that he had not disabled 

- himself from disposing of the property without the consent of his adopted 

20 H. 167 =a gon. There being no evidence and, as we have said, no allegation even 
6 M.L.J. 218. of anything in the nature of a contract or a settlement, we must hold that 


there was nothing in the provisions of the document of the 1st of October 
1873 to preclude the Raja from disposing of his property as he pleased, 
so long as he did not evade the obligation to maintain the appellant. That 
obligation is recognised in the wills. 


It remains to deal with the contention which is raised under the 
fourth issue. The issue is not happily worded, but we are told that it is 
meant to raise the question whether, by reason of the mere fact that the 
appellant is nob the son of the testator, be is precluded from taking 
the estate under the will. For the purposes of this issue we are as¬ 
suming that the appellant is, as found by the District Judge, not the 
SOD of the late Raja. It is contended that the Raja's expressed intention 
was to give the estate to his begotten son, and that the gift must fail if, in 
point of fact, the appellant does not answer to that description. In the 
plaint the allegation in respect of this matter is that the Raja, in or about 
October 1885, announced that his wife had been delivered of a son, namely, 
the appellant, and that this assertion on his part was false and fraudulent 
and set up to deprive the plaintiff of his rights as an adopted son. From 
this allegation in the third [186] paragraph of the plaint and the plaint¬ 
iff s own evidence as also from the opening of the plaintiff’s vakil in 
the Court below and from the conduct of the case in that Court, it is 
abundantly clear that the plaintiff’s case was that the Raja was him¬ 
self a party to the conspiracy by which the appellant was introduced into 
the family as his son, he being in fact a stranger. There is nothing to 
indicate that the Raja was under any mistake about the matter, and still 
less that he himself was the victim of the alleged fraud. The Judge 
apparently accepts this view of the ease in paragraph 12S of his judgment. 
These being the circumstances, the cases cited to us, in which the 
testator was either under a misapprehension or was deceived, are wholly 
inapplicable. In the class of cases to which Fanindra Deb Baikal v. 
Bajesioar Das (2) belongs, the testator made a gift to a certain 
person under the belief that he filled a certain character, and the 
language of his will showed that his intention was that the person 
named should take the gift only in that character. In such cases it has 
been held that, when the testator turns out to have been mistaken, the 
gift must fail, because the presupposed condition does not exist. It was 
argued that, notwithstanding the fact that the testator, the Raja, was 
under no mistake, the will still showed that his intention was that 
the appellant, as his begotten son, and only as begotten son, should 
take under it. It is contended that, by his reference to the Hindu law 
and by his constant repetition of the word avurasa son, the Raja evinced 
his clear determination to make his will in harmony with Hiudu opinion, 
which might be scandalized if be had given away his property to a 
stranger. Having regard to the admitted fact that the Raia knew 
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that h«° disputed, we are asked to say 

ttat he intended the appellant to take only in the event of his claim 

as son hemg established by a Court of law. A somewhat similar 

-OTgument was used by Sir George Jessel as Counsel for the appellant in 

W testator bequeathed certain property on 

timst for his daughter Mary, the wife of the said John Crook ” for her 
life, John Crook m the former pait of the will having been described as the 
^stator s son-in-law and after the decease of his said daughter, Mary 
■Crook, he directed that his property should remain upon trust for' 
the benefit of the children of [187] his said daughter Mary Crook. 

It appeared that John Crook had first married another daughter of the 

testator and that, upon her death, he had gone through a form of marriage 
with the testator’s daughter Mary. This daughter Mary was. therefore, 
not the legal wife of John Crook, and her children ware not her legitimate 
■ohildren. There was in fact a double misdescriptiou, for prima facie 
accordiug to English law “children” imports legitimate children. The 
children of Mary Crook were reputed aod known as her children. So, in 
the present case, we have been referred to evidence showing that the appel¬ 
lant was introduced to the Raja’s friends as his child and that the usual 
•ceremonies for a child were performed by the Raja. It was held in Jlill 
V. Crook (1) that the children of Mary Crook were as clearly poiutefl to 
by that description as if they had been msnbionei by name. There can ba 
still less doubfc where, as in the present will, the actual name of the donee 
IS also given. All that^can ba said with regard to this will is that, if the 
appellant is nob the son'of the late Raja, there has been a misdescription of 
mm in the will. It cannot be said that there is any possible doubt as to the 
identity of the person intended by the testator. We may refer to the case 
of Schloss V. Stiebel (2) cited in the argument, where the testator who was 
betrothed to a lady aod intended to marry her in a few days, made a 
codicil in her favour describing her as his wife. Although he died before 
marrying her, it was held that the lady was entitled to the legacy. That 
oase, like the present, illustrates the general doctrine that a false descrip¬ 
tion does nob by itself vitiate the legacy. In Kennell v. Abbott (3) 
the Master of the Rolls, citing the passage from the Digest [Book 
JXXV, t. 1., I. 72, 3. 6], says that the me-aniog of it is “ that a false 
reason given for the legacy is nob of itself sufiicient to destroy it.” If 
there is an adequate description of the person intended to take, the 
erroneous addition of words of description is immaterial. This is the case 
even where the error is unintentional, the true fact being unknown to the 
testator. A fortiori it must bo so where the testator, for some reason of 
bis own, uses words which he knows to be inapplicable. His description of 
^he appellant as his avurasa son, which we are assuming to have been 
intentionally erroneous, we are disposed to attribute to a desire on his 
part to [188] strengthen the position of bis intended beneficiary, who, we 
must repeat, had after all been treated by him as his son. The frequency 
of the use of the term 'avurasa' is, in our opinion, fully accounted for by 
the need of distinguishing the avurasa from the datiaka or adopted son. It 
may be noticed that in each of the wills the full name of the adopted 
son and of the avurasa son is given only once and in other places the 
descriptions avurasa and dattaka are used in juxta-position. 

On this part of the case, we find that the testator's intention was 
undoubtedly to give the estate to the appellant irrespective of his claim to 
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1896 the title of son. No fraud or deception was practised upon the testator. 
” Nov. 23, He was under no misapprehension as to the facts. He used laogaago 

- which can apply to no one but the appellant, and therefore his gift must 

Appel- take effect. 

LATE To recapitulate, our findings are (i) that the zamindari of Pittapur 

Civil, impartible estate ; (ii) that there is no proof that it is inalienable 

- either by custom or by reason of the tenure; (iii) that the estate 

20 H. 167= thus being alienable inter vivos according to the decision in Saria; 
G H.L.J. 2i8. Euari v. Deoraj Kuari (1) it was equally alienable by will; (iv) that the 

late raja’s will is not void as being in conflict with any contract or 
settlement made by him in the plaintiff’s favour; and (v) that the 
appellant, whether or not be was the son of the testator, is the persona 
designata. 

Having come to these conclusions in favour of the appellant, we 
deem it unnecessary to proceed further with the appeal. The enquiry 
into the matter of the legitimacy of the appellant would entail a mere 
waste of the time of the Court for a great number of days, besides causing 
needless expense to the parties, for in the result their position with regard 
to the property would not, in the view we have taken of the validity of 
the will, be altered by the decision at which we might arrive on the other 
question. 

We must allow the appeal and reverse the decree of the District 
Court and dismiss the suit. 

We have considered the question of costs. We think that, as the 
plaintiff has provoked an enquiry into the legitimacy of the appellant 
which, unless be succeeded in impeaching the Baja’s wills, was vain, he 
ought to pay the ordinary costs of the litigation. By ordinary costs we 
mean the costs incurred under the [189] Court Fees’ Act for stamp 
duties, and under the Legal Practitioners’ Act for pleader’s fees, and the 
printing and translation charges in this Court. Other costs incurred by 
the parties themselves, such as the costs of the Commissions for the 
examination of witnesses and of printing papers done outside the Court, 
must be borne by the party who incurred them. 

20 H. 189 (F.B.)=7 H.L.J. 167=2 Weip 120, 142, 144 & 763. 

APPELLATE CBIMINAL—FULL BENCH. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice, Mr. Justice Shephard, 
Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

Queen-Empbess V. Arumugam and others.* 

[17th September and 7th October 1896, and 23rd February and 

30th April, 1897.] 

Occurrence Reports—Charge sheets—Right of an accused to copies of, before trialr— 
Criminal Procedure Code, Sections 157, 168, 173—Public documents—Indian Evi‘ 
dence Act, Section 74 — Right to inspect and have copies—Indian Evidence Act, 
Section 76. 

Held, by the Fall Bench (8UBRAUAN1A AYYAB, J., Reports 

made by a Police officer in compliance with Sections 157 and 168 of the Griming 
Procedure Oode are not public documents within the meaning of Section 71 of 

* Criminal Revision Case No. 828 of 1896. 
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the Indian Evidence Act, and consequently an accused person ia not entitled, 
before trial, to have copies of such reports. 

Beld, by COLLINS, C.J., and BENSON. J.—The same rule applies to reports 
made by a Police officer in compliance with Section 173 of the Criminal Proce- 
doie Code. 

Held, by SHEPHARD and SubramaniA AYYAR, JJ.—Reports made by a Police 
officer in compliance with Section 173 of the Criminal Procedure Code, are public 
documents within the meaning of Section 74 of the Indian Evidence Act, and 
consequently an accused person, being a person interested in such documents, 
ia entitled by virtue of Section 76 of the Indian Evidence Act, to have copies of 
such reports before trial. 

Cf., 310. 284 (293) = 8 0.W.N. 132; R., 30 M. 466 (467) =6 Cr.L.J. 346 = 17 M.L.J. 
471 = 3 M.L.T. 14.] 

Case referred for the orders of the High Court under Section 438 
of the Code of Criminal Procedure, by G. T. Mackenzie, Acting Sessions 
dodge of Coimbatore. 

The case was stated as follows ;— 

The accused in the case applied for copies of the Village Magistrate’s 
report, complaint, police occurrences and charge [190] sheet, medical 
certificate and statements of complainant, in order that they might know 
the nature of the case against them and also to enable them to cross- 
examine the witnesses for the prosecution. 

The Magistrate passed the following order: — 

Grant copy of complaint, medical certificates and statements only.’ 
Prom this it appears that copies of occurrence reports and charge sheets 
were refused. 

The accused then moved the Sessions Court in Criminal Kevision 
Petition No. 9 of 1896, on which Mr. Desikachariar, High Court Vakil, 
was heard. He asked this Court to order the Magistrate to grant these 
copies. 

" My attention was drawn to a memorandum which the District 
Magistrate of Coimbatore published in the District Gazette of March 7th. 

‘ * The attention of all Magistrates is drawn to the High Court Ruling 
Queen-Empress v. Venkataratnam Pantulu (1), copies of charge sheets 
and occurrence reports should not be granted to the accused prior to the 
completion of the trial of a case.’ 

“ I held that I have no power to interfere with the magistracy in 
"this matter, and that if I had the power to interfere, Queen-Empress v. 
Venkaiaratnayn Pantulu (1) would prevent me. Mr. Desikachariar then 
asked me to refer the order made under Section 458. 

* My own opinion is that everything which is before the Magistrate 
or Judge ought to be known to the accused. The special privilege which 
Section 172 gives to diaries may have a reason inasmuch as diaries may 
refer to other oases also. But I read with the utmost astonishment the 
remark of the Chief Presidency Magistrate in Queen-Empress v. Venkata- 
*Tatnam Pantulu (1), that charge sheets contain good deal of information 
for use of the Magistrate which the defence is not allowed to see. ^ 

" Also I am unable to understand the exact force of the words a,t 
the present stage’ in the decision of the High Court. The Chief Presi- 
denoy Magistrate refused copies * before the trial, so the High Court 
mean that copies must be given when the trial has commenced or 
when a charge has been [190 framed. But the District Maghtrataof 
Coimbatore understands the High Court to mean that copies heed not 
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“ be given until the trial is over, by which time it will bs too late for 
accused to make any use of them. It is to be observed that the Code- 
says nothing about different stages of the proceedings in this connection,. 
^ and it seems to me that if an accused is entitled to a copy at last be is 
entitled to it at first. 

The point is of general importance. There is hardly a case at 
Sessions in which the defence does not scrutinize the first report from 
the Village Magistrate, the first occurrence reporc sent in bythe Station- 
‘ house officer, and the charge sheet.” 

The Public Prosecutor (Mr. Pmvell)^ (or the Crown. 

Krishiasami Ayyar, for the accused. 

This reference was heard before SUBRAMANIA Atyar and DavieS„ 
JJ., who made the following 


OKDER OF REFERENCE TO THE FULL BENCH. 

The question raised in this case is whether the accused was, at the 
time he applied for copies for certain police reports including a charge sheet 
submitted to the Magistrate before whom he stood charged, entitled to 
obtain the copies for defending himself in respect of the offence of which 
be was accused. 

Now there can be no doubt that the papers in question are publio 
documents within the meaning of Section 74 of the Indian Evidence Act, 
since they are records of the acts of public officers submitted by them as 
required by law (Sections 157, 168 and 173, Code of Criminal Procedure), 
or in the discharce of their official duty, and it is equally undoubted that, 
under Section 76 of the Evidence Act, the accused would be entitled to 
the copies, if the documents are such as the accused has a right to ins¬ 
pect. 

Though there appear to be no express legislative provisions with refer¬ 
ence to the question under consideration, yet it is perfectly clear that, in 
the eye of the law, every person has a right to inspect public documents,, 
subject to certain exceptions, provided he shows he is individually inte¬ 
rested in them (Taylor on Evidence, 9th Edition, Section 1492, Vol. IL 
page 992). In Mutter v. The Eastern and Midlands Railway Company (1),. 
Lindley, L. J., with the concurrence of the Lords Justices Cotton and 
Bowen, laid down the rule thus :—"When the right to inspect and take a 
[192] copy is expressly conferred by statute, the limit of the right depends- 
on the true construction of the statute. When the right to inspect and 
take a copy is not expressly conferred, the extent of such right depends on 
the interest which the applicant has in what he wants to copy and on 
what is reasonably necessary for the protection of such interest. Th& 
cornmon law right to inspect and take copies of public documents is- 
limited by this principle as is shown by the judgment in Rex v. Justices 
of Staffordshire (2).” In the case mentioned by the Lord Justice, Lord 
Denman, Chief Justice, observed that for the persons interested " Every 
officer appointed by law to keep records ought to deem himself for that 
purpose” (for the production of documents) "a trustee.” 

Such being the law on the point and the applicant being unquestion¬ 
ably interested in documents like the present as the person accused of the 
charge, to the investigation of which they relate, it must be held be is 
entitled to inspect them and, therefore, to copies thereof under the section 
of the Evidence Act referred to above. In support of this view, it may 
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also be poiDtod out that, as it cannot be denied that the accused might at 

nis trial summon the police officer as a witness and call for and use the 

report m question with reference to the examination of such a witness, it 
stands to reason that he should be permitted to ascertain their contents 

m order that he may act with an accurate knowledge of all available 
mformation which may prove useful in defending himself. (See Fox v. 
Jones (1). Tue above conclusion, arrived at on general principles, appears 

w receive some confirmation from the provisions of Section 172 of the 
Criminal Procedure Code which exempts "police diaries” from being 
called for or seen on behalf of the accuse 1: thus imolying that reports, 
like those in question or other proceedings of the police, may be inspected 
at the instance of a person possessing the requisite interest. 

We should here observe that, apart from general principles, if in any 
case an order has been made on a police occurrence report or charge sheet 
Affecting the person accused, such as an order for his arrest or for his re¬ 
mand to custody, be is ipso facto entitled to a copy of that document under 
the express terms of Section 548 of the Code of Criminal Procedure. 

[193] In our view, no weight should be given to the suggestion of the 
Public Prosecutor that to allow the accused access to documents like the 
present would enable them to tamper with prosecution witnesses and 
thus binder the course of justice. On the contrary, it is impossible not to 
feol the force of the observation of Trevelvan, J., that he did not know of 
Anything more disastrous to the administration of criminal law than that 
the accused should be debarred from having access to information to which 
be has a right and to which he is not absolutely debarred from having 
access by some express provision of the legislature (Sherusha v. The Queen' 
Empress (2)}. 

It was next argued that at all events the accused ought not to be 
furnished with the copies until the time of the trial. But it is difficult 
to see how, in the absence of any distinct authority so restricting the 
exercise of the right in question, it can be contended that the accused can 
be refused inspection and copy until the stage of trial is reached. If the 
fight exists at all, the party, entitled thereto, must be held to be at liberty 
to claim it at any time he considers fit to do so, since obviously he is the 
best Judge of when the right is to be exercised. Certainly it is but natural 
that accused persons should desire to have and apply for copies of papers, 
In which they are interested, even before the trial commences and the 
judgment of Lord Ellenbrough, C.J.. in The King v. Toiver (3) shows that 
Applications, like the present, are not premature and ought to be complied 

with. 

The recent case of Empress v. Venkataratnam Pantulu (4) relied on 
f*y the Public Prosecutor, while seeming to recognize the right of the 
Accused to obtain copies, would, however, seem to deny the exercise of 
such right at the beginning of a trial. This is nob in accordance with the 
view taken by us. We must, therefore, refer for the decision of a Full 
Bench the question whether the accused had, from the moment of bis 
Accusation, a right to inspect and obtain copies of the documents in 

Question for the purpose of bis defence. 

This case coming on for bearing before the Full Bench, (COLLINS, 
C.J., Shbphard, Subramania Ayyar and Benson, JJ.), the Court 
ffolivered the following 
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JUDGMENTS. 

[194] Collins, C. J.—In answering this reference fco the Fall Bench, 
I intend to follow the exact words of the reference. The question is whe¬ 
ther the accused had, from the monient of his accusation, a right to inspect 
and obtain copies of the documents in question for the purpose of his 
defence. These documents are certain police reports including a charge 
sheet. The reference assumes that the documents are records of the acts 
7 M.L.J. 167 public officers submitted by them as required by law—see Sections 157, 
= 2 Weir 120,173, Code of Criminal Procedure—and that they are public 
112. 141 & documents within the meaning of Section 74 of the Indian Evidence Act, 
703 , and that any person interested in the subject-matter of a public document 
has a right to inspect it and under Section 76, Evidence Act, has also the 
right to have a copy of such document supplied to him ; bub that is really 
the point the Full Bench has to decide. There appears no doubt that a 
person accused is a person interested in the documents referred to in 
Sections 157, 168 and 173 of the Code of Criminal Procedure, if the reports 
relate to the accusation against him ; and if such reports are public docu¬ 
ments he would be entitled to inspect and have copies of such documents. 
I would remark that the accused person would thus be in a position bo 
know before any evidence is given against him all the information the 
police have collected relating to the offence and their reasons for suspect¬ 
ing the accused. The accused would, if he had the above information, 
have every opportunity of making a successful defence—even if he was 
guilty—in fact he has a copy of the brief for the prosecution. 

The question to be decided is, are these reports made under Section 
157—the occurrence report—and Section 168—the report made by a sub¬ 
ordinate police officer to the station-house officer—public documents, and 
further is the charge sheet drawn up under Section 173, a public docu¬ 
ment ? 

The definition of a public document is (so far as it relates to the 
question before me) a document forming the acts or records of the acts of 
a public officer. It must be conceded that a policeman is a public officer. 

Section 157 enacts that if, from information received or otherwise, an 
officer in charge of a police station has reason to suspect the commission 
of an offence which he is empowered to investigate, he shall forthwith send 
a report of the sayne to a Magistrate empowered to take cognizance of such 
offence upon a police report [195] and shall proceed in person or shall 
depute one of his subordinate officers to proceed to the spot and investi¬ 
gate the facts. 

Now can it be said that this report is a document forming the acts or 
records of the acts of a public officer? I am of opinion that it is nob. It 
is the reasons the officer in charge of the police station has for suspecting 
the commission of an offence. 

Section 168 directs that a subordinate police officer who has made 
any investigation shall report the result of such investigation to the officer 
in charge of the police station. I am of opinion that reporting the result 
of an investigation cannot be said to be the act or record of an act of a 
public officer. 

Section 173 directs that, after the investigation under this chapter 
shall be completed, the officer in charge of the police station shall forward 
to a Magistrate ... a report in a prescribed form setting forth the 
names of the parties, the nature of the information and the names of the 
persons who appear to be acquainted with the circumstances of the case 
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and 8h^ also sfcafce whether the accused person is in custody or released 
on hi8 bond with or without sureties. This information, usually called 
tbe charge sheet, stands in a somewhat different position from thereoorts 
under Sections 157 and 168, and it is possible to argue that the latter 
portion does relate to the act or record of the act of a public officer.— 
ytz., keeping the accused in custody or releasing him on bail; but as that 
information would not be of tbe slightest use to the accused, and as in my 
opmion, the other information does not contain either an act or record of 
AO act by a public officer, I hold that it is not a public document as 
denned by Section 74 of tbe Evidence Act. 

The acts and record of the acts of the public officer, while the inves¬ 
tigation against the accused is carried on, are contained in the police 
■diary, but by Section 172, Criminal Procedure Code, the accused is not 
entitled to call for such diary. I give no opinion whether the accused 
nan call for the reports and charge sheet during the progress of the trial, 
uot I answer in the negative the question referred to the Full Bench. 

I may add that I have not considered the English Criminal Proce- 
■dure in relation to this case. The powers and duties of Magistrates and 
police are so different in India to the powers and duties of the same 
■officials in England that I consider any reference to English Criminal 
Procedure unnecessary. 

[196] Shephard, J.— Neither in the Criminal Procedure Code nor 
in the Evidence Act is there any provision declaring or limiting the right 
of private persons interested in criminal proceedings to inspect documents 
in the hands of third parties. A right to inspect public documents is, 
however, assumed in Section 76 of the Evidence Act; and, having regard 
to the authorities cited in tbe order of reference, 1 think it may be inferred 
that the Legislature intended to recognize the right generally for all per¬ 
sons who can show that they have an interest for tbe protection of 
which it is necessary that liberty to inspect such documents should be 
€iV6n. Within that limit the right appears to be recognized according to 
the English authorities. In the present case there can be no question as 
to the interest of the party who claims inspection. It is plain that a 
person charged with an offence is legitimately interested in knowing 
beforehand tbe particulars of the charge made against him, and the 
names of the witnesses who are going to support it. His interest is 
none the less a legitimate one, because some persons might make im¬ 
proper use of tbe information so obtained. If, therefore, the docu- 
naenta sought to be inspected are public documents, and if they are 
^protected by special privilege, it follows that tbe claim to inspec¬ 
tion must be allowed. If any of the documents is not a public 
document, the claim must clearly be disallowed. Documents of three 
aorta are mentioned in the order of reference. There is the report 
which tbe officer in charge of a police station is bound, under the provi- 
Biona of Section 157 of the Code, to send to the Magistrate. There is the 
report which a Subordinate officer is under Section 168 bound to send 
to the officer in charge of the station, and there is the final report which 
jnder Section 173 the officer in charge of the station has, on completing 
nia investigation, to send to the Magistrate. Section 74 of the Evidence 
Act defines public documents, and if any of these reports is a public docu¬ 
ment, it must be because it forms the act or the record of the act of a 
Publio officer. Now, taking tbe first of them commonly called the occur¬ 
rence report and applying the language of the Evidence Act, I cannot see 
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how it can possibly be called a public document. In obeying the provi¬ 
sions of Section 157 of the Criminal Procedure Code, the police officer, as 
far as regards the Magistrate, does no act except the act of writing and 
despatching a report founded on information received by him. It is clear 
that ^this report does not form an act of the station-house officer within 
L197j the meaning of the Section, and it cannot be the record of an act, 
because there has been no act on his part to record. In ponular language 
any report which a subordinate officer is bound to send in to his superior 
officer and which is not confidential may be called a public document; but 
the Evidence Act lends no support to this view. 

It is necessary to examine the language of the 74th Section more 
closely in considering the report which the subordinate police officer is. 
under Section 168 of the Code, directed to send to station-house officer. It 
is a report of the result of the investigation hold under the provisions of 
the Chapter XIV of the Code. No doubt there may, in this instance, be said 
to be a record of acts done by a public officer. Nevertheless, I do nob think 
the report is a public document within the meaning of Section 74. In 
construing that section, I think it may fairly be supposed that the word 
acts’ in the phrase “documents forming the acts or records of the acts” is 
used in one and the same sense. The act of which the record made is a public 
document must be similar in kind to the act which takes shape and form in 
a public document. The kind of acts which Section 74 has in view is 
indicated by Section 78 of the same Act. The acts there mentioned are 
all final completed acts as distinguished from acts of a preparatory or 
tentative character. The inquiries which a public officer may make,, 
whether under the Criminal Procedure Code or otherwise, may or may 
not result in action. There may be no publicity about them. There is 
a substantial distinction between such measures and the specific act in 
which they may result. It is to the latter only, in my opinion, that 
Section 74 was intended to refer. Unless this line of distinction is drawn, 

I do not see where the right of discovery is to stop. If the report which 
a subordinate police officer sends to the station-house officer may be 
inspected before the trial, what is there to prevent inspection of the report 
which any other officer furnishes for the information of the Public Prose¬ 
cutor ? It is true that the police officer acts in performance of a statutory 
duty, but Section 74 makes no distinction between such acts and other 
official acts. If an investigation amounts to an act of a public officer 
within the meaning of that section, and the report of it is, in consequence, 
a public document, it practically follows that the accused is at liberty to 
look into the brief of the counsel for the prosecution. 

[198] The charge sheet which is prepared under Section 173 of the 
Code stands on a different footing. When the charge sheet is sent to the 
Magistrate, the preliminary stage of investigation and preparation is over. 
Upon the receipt of it the Magistrate may, under Section 191, take cog¬ 
nizance of any offence that has been charged. The transmission of the- 
charge sheet with a view to that result, accompanied by a statement as 
to the accused person whether he is forwarded in custody or not, may 
therefore properly be called an act of a public officer, and the charge sheet 
itself may properly be said to form a record of that act. It is only reason¬ 
able that an accused person should, when once the Magistrate is seizad 
of the case, have access to the report stating the names of the parties. th& 
nature of the information and the names of the persons who appear to 
be acquainted with the circumstances of the case. On the other handf 
there are good and obvious reasons why, in the ease of communications* 
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pnor to stage between police officers themselves, or between such 
omoers and the Magistracy—oommuoioations which may or may not 

^nlt in a charge and may relate to third parties and extraneous matters, 
discovery should not bo allowed. 

The conclusion at which I arrive is that an accused person is entitled 
toins^ot. and, therefore, to have a copy of the charge sheet before the 
mu, but that he is not entitled to inspect the other documents. Whether 
he isentitled to call for them at the trial is a different question with 
^hwh we are not now concerned. It was on that question that the cases 

in Sheru Shi v. Qiieen^Empress (1), Bikao Khan v. Queen-Empress (2) 

turned. 

SUBRAMANIA Aitar, ,T.—The further consideration, which I have 
bestowed on the question referred for decision, has not led me to think 
that the view, expressed in the order of reference, is erroneous. But some 
arguments, not urged before Davies, J., and myself prior to the date of 
the reference, have been advanced since and the most important of them 
call for some notice. 

One of the arguments is that a right, similar to that put forward 
now on behalf of the accused, does not exist in England. But this 
Ignores an essential difference which exists between the circumstances of 
the police in England and of the police in this country. There the law does 
not sanction an investigation by the [199] police as is allowed by the 
Code of Criminal Procedure here. This is pointed out by Sir James 
Stephen in the History of Criminal law where be observes : " The second 
way in which proceedings may begin is by a police investigation. This 
process (Sections 154-172, Criminal Procedure Code) is unknown in 
England. It is not altogether unlike part of the French procedure, 
but it is still more like what would exist in England if the course usually 
taken in fact by the police were to be taken under a legal sanction, the 
police being invested by law with special powers to take evidence for their 
own information and guidance” (Vol. 3, page 332). Owing to this 
difference between the two systems official documents corresponding to 
charge sheets ” and “occurrence report ” under our Code are unknown 
to the law in England, and consequently no question as to inspection of 
such document, has or could have arisen there. 

The next argument appears to be that as in England a person accused 
of an offence falling under the description ‘felony’ is not entitled to a copy 
oven of the indictment, it ought not to be held that an accused person in 
this country is entitled to copies of such documents as the charge sheet, 

With reference to this argument, the first observation to be made is 
that the sole point for our determination being whether the documents in 
Question are public documents within the meaning of Section 74 of the 
Evidence Act, one is unable to see any connection between that question 
and the fact that in England persons accused of a particular class of 
offence are disentitled to a copy of the indictment. In the next place, 
supposing the doctrine of English law as to copies of indictment in cases 
of felony is somehow germane to the present discussion, it is clear even in 
England that doctrine is much disapproved of. if it has not already ceased 
be law {vide Greave's Note (o) at page 463, Russell on Crimes, 6th 
edition). But granting that it is well recognized in English Criminal 
Procedure, can it be defended as a just and sound rule whilst admittedly 
A Doan accused of a misdemeanour is under the same law treated better ?" 
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The characteristics of reasonableness and of good sense, which alone 
would justify our adopting a rule of Boglish common law, being wanting 
in the particular instance relied on. a reference to it would seem scarcely 
calculated to throw true light on the question at issue. 

[200] Another argument was urged with reference to the law as to 
grant of copies of depositions in England. In arguing thus by analogy, 
the peculiar nature of the theory which prevailed in England (before salu¬ 
tary changes were introduced by 6 and 7 Will IV.. cap. 114). as to a 
prisoners position with reference to everything done in connection with 
the charge against him prior to the trial, must not be lost sight of. That 
theory was that, in enquiring into and committing a person charged with 
an offence, a Magistrate was acting inqaisitorially, that his enquiries should 
be conducted in private and behind the back of the prisoner if that is con¬ 
sidered necessary and that the prosecutor or his solicitor alone might have 
access to the depositions taken by the Magistrate, but not the party 
accused, who, strangely enough it was thought, should not before the actual 
trial be enabled to know what the evidence to bo adduced against him was 
[vide) the procedure adopted by the Magistrate in ThurttelVs case (1) 
and the observations of Justice J. A. Park in the same case). Referring 
to the working of a practice of this extraordinary description. Sir James 
Stephen justly observes : I do not think any part of the old procedure 
operated more harshly upon prisoners than the summary and secret way 
“ Justices of the peace acting frequently the part of detective 

omces took their examinations and committed them for trial/’ ilb.t 
page 225.) No doubt all this is now happily changed. But that such was the 
law and procedure even in the early part of this century ought to make one 
hesitate to look for light to the English practice under the common law 
in a matter like this. If we turn to the English statute law on the 
pome, it cannot be denied that, so far as it goes, it affords reasonable 
facilities to the accused. The substance of it is this : a person under trial 
IS entitled, subject to payment of certain fees, to copies of depositions, 
provided he applies for the same before ike day appointed Tor th.e commence¬ 
ment of the Assize or Sessions at which he is to be tried. If, however, ho 
is not diligent in the matter and applies later, he can got them only if the 
Judge considers that the copies may be made and delivered without delay 
and inconvenience to such trial. Nor are persons under trial who have 
nob taken the precaution of securing copies of depositions thereby precluded 
from ascertaining before their trial the nature of the evidence [201] 
recorded against them by the Magistrate, for they possess the righc of 
inspecting without fee or reward all depositions or copies thereof which 
have been taken against them and returned into the Court before they 

^ ^“ssel on Crimes and Misdemeanours, 6bh edition, pages 404 
to 466, and especially note V at page 456.) What is there in these pro¬ 
visions to suggest anything against the granting of copies of the papers in 
question ? 

^ Turning now to the provisions of the Criminal Procedure Code relat¬ 
ing to those papers, it is necessary in order to understand their real 
import and nature to see why such provisions came to be enacted. Prior 
to the passing of the first Criminal Procedure Code, viz., that of 1861. the 
powers of the police were different from those now exercised by them. 
Complaints in oases of the more serious offences were usually laid before 
them. They were authorized to examine the complainant, to issue process 


(1) 1 Step. H. Criml. Law., 327. 
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of arrest, to summon witnesses, to examine the accused and to 
forwMd the case to the Magistrate or submit a report of the proceedings 
according as the evidence may, in their judgment, warrant the one or 
tne otner course. These large powers were grievously abused for purposes 
0 enortion and oppression, and it was a question for the determination 

Commissioners appointed to consider the reform 

Of the Judicial establishments, procedure and laws in 1856. whether the 

powers should not be greatly abridged. The Commissioners, however, 
wme to the conclusion that considering the extensive jurisdiction of the 
Alagistrates in this country, the facilities which exist for the escape of 

PMties concerned in serious crimes and the necessity for the immediate 

adoption in many cases of the most prompt and energetic measures, it was 
r^uisite to arm the police with some such powers’as they then possessed. 
(.See page 181 of the Selections from the Records of Government: Papers 
relating to the Reform of the Police of India, 1861.) The original draft of the 
Uiminal Procedure Code, therefore, sought to give effect to the above con- 
0 wion. But when the matter came before the Legislative Council much 
difference of opinion prevailed among the members of the Council in respect 
of some of the provisions inserted to carry out the view of Her Majesty’s 
Commissioners. On the one side, it was contended that to allow the 
^hce to record statements of parties and witnesses and to place them 
before the Magistrate would be productive of much mischief. On the 
other side, it was urged that in the interest, not [202] only of the 
prosecution, but also of the defence, it was necessary that such statements 
should be immediately recorded and laid before the Magistrate at once. 
(See Proceedings of the Legislative Council, Vol. Y. pages 515 to 545 and 
^0 to 574.) The substance of the existing provisions of the law respecting 
the submission of reports by the police seems to have been devised to avoid 
the evils apprehended by one set of the members and to secure in a mea¬ 
sure some of the advantages, to which the other members attached so 
much importance. 

Now, first, the general report directed to be sent is the daily report 
called the diary. This the law prescribes should be forwarded to the 
officers of the department itself, in accordance with the principle insisted 
Upon at the reorganization of the police which took place about the same 
time as the passing of the Criminal Procedure Code, viz., that dual control 
should beavoided and policemen should be directly dependent on, andbe res¬ 
ponsible only to, their own officers (page 250 of the selections already cited.) 
And this diary, which must contain everything material heard or done by 
u policeman in the course of the day with refarence to his work, was, for 
^vious reasons, declared not to be subject to inspection by the parties. 
Next, special reports bearing upon particular cases coming up for investi¬ 
gation were directed to be submitted to the Magistrate. One of the objects, 
^hich the legislature had in view in requiring the submission of these 
reports to the Magistrates, was manifestly to provide a record with 
foference to which the action of police officers engaged in making an 
luvestigation may be scrutinized during the later stages of the case. Now, 
who is more interested in exercising this scrutiny than the accused im¬ 
plicated in the particular case to which the investigation relates ? It is 
jrnpossible to believe that the legislature intended that persons, so deeply 
{uterested in bringing to light any misconduct in connection with the 
luvestigatioD, should nob have access to the records in question. If such 
Were really the intention, why, whilst expressly laying down that the 
general report or diary cannot be called for by the parties, the legislature 
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singularly enough refrained from declaring that these special reports also 
are confidential? Why did it not in terms extend the protection accorded 
to the diaries to the other reports prescribed ? It is scarcely necessary 
to add that to withhold from the accused access to the reports in question 
would certainly be to deprive those [2031 persons of one reliable means of 
ascertaining the development of the case daring the investigation and to 
disable them from exposing, at the preliminary enquiry to trial, the 
attempts, if any, made by the police or other persons f.onnected with the 
case.to get up false evidence,or other circumstances appearing in the renorts 
and revealing flaws in the case for the prosecution. 

As to Section 125 of the Bvidence Act, that only provides against 
a police officer being cowpeZW as a witness to say whence he got any 
information as to an offence The section has clearly no reference to the 
present case. 


Lastly, that the documents in question fall strictly within the langu¬ 
age of Section 74 of the Evidence Act seems to my mind to admit of no 
doubt. First, as to the charge sheet, is it not a * record * of at least sOTne of 
the investigating officer s acts? Again, suppose it is not, is it not unques¬ 
tionably itself a document forming an ‘ act ’ of his, he being enjoined to 
act in a particular way, that is, submit such a report. Tne same remark 
applies to the report under Section 157. Nor is it right to suppose there 
is no other occurrence report sent by the police to a Magistrate in the 
course of an investigation. For, according to the rules of the department, 
a policeman making a search has to send one in respect of it to the Magis¬ 
trate (Orders of the Madras: Police Order 140 'h), page 80). and there is 
the inquest report prescribed by Section 174 of the Code. Copies of these 
are not unimportant to accused persons, and it cannot be doubted that 

these reports are records of a public servant’s acts within the meaning of 
Section 74. 


For all the above reasons, I would answer the question submitted in 
the affirmative. 

Benson, J. The question for our decision is, as I understand it, 
whether a person who is named as accused of an offence in a charge sheet 
forwarded by the police to a Magistrate is entitled before his trial to 
inspect and obtain copies of certain reports made by the police in con¬ 
nection with the case, viz.: —(1) the occurrence report made under Section 
157, Criminal Procedure Code; (2) the report made under Section 168, 
Criminal Procedure Code, by a suborlinate police officer to the station- 

house officer; anl (3) the charge sheet drawn up under Section 173. Cri¬ 
minal Procedure Code. 

It was, I understand, conceded that a copy of the station-house offi¬ 
cer’s report made under Section 167, Criminal Procedure [204] Code, 
could not be demanded, inasmuch as it is an extract from the police 

diary which is specially protected by Section 172, Criminal Procedure 
Code. 

I am of opinion that the raferance must be aaswerad io the negative. 

It is admitted that the right is nowhere given by any express legisl^' 
tiva enactment; but it is argued that the reports in question are public- 
doouments within the meaning of Section 74 of the Indian Evidence Act; 
that every person interested in the subject matter of a public document 
has an inherent right to inspect it, and that, under Section 76 of the Indian 
Evidence Act, every person entitled to inspeob a public document is also 
entitled to obtain a copy of it. It will be seen that the whole question 
depends on whether the documents in question are public docamonts 
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as ptcr bid^h* l" ® *’® ■' ‘beir contents, 

is a renotr^ I*r’ T “°“"?®ted. The occurrence report Section 157), 
susMc?. ‘ Magistrate stating that the officer of police 

[2031 cor information or otherwise, that a cognizable offence has been 
unnei^L "* jurisdietion. and if the police officer considers it 

oonnliio" T. '.'’''■sstigate the case, it must state the reasons for such 
given °' b‘® but a report of information 

echo r ,• Section 168 is merely a report by a 

unordmate police officer to the station-house officer of the “ result of his 

estigation” mto an allege! or suspected coguizabla case. It is not 

renn.!” ®'®'^ *^be investigating officer. The charge sheet is the 

port sect to the Magistrate under Section 173 when an investigation 
“n t ° oompleted. It must contain "the names of the parties, the 
acure of the information and the names of tbe persons who appear to 
*' circumstances of the case." and must state 

,, Whether the accused person has been forwarded in custody or has been 
released” on bail. This report is not che record of the acts of the 

wh doubt reports one act of the police officer, viz., 

nether he forwarded the accused in custody, or has released him on 
an, but it is not the official record of that act. The record of the act is 
. m granting or refusing bail, not the report of those pro- 

eaiDgs to the Magistrate. I conclude, then, that none of the reports in 

the acts or the records of the acts of the police officers with- 
th f Section 74 of tbe Indian Evidence Act. They are not, 

erefow, public documents, and tbe accused has no right to inspect them 
to obtain copies of them. 

inf ^ referred to the reports as if they contained only tbe 

ormation which they are required by the code to contain. As a fact, 

A have been enlarged so as to contain much more than the 

sh example, in both the occurrence report and the charge 

06 there is a column in which is set forth the name of the person by 
om the information was given. Section 125 of the Indian Evidence 
®*Pf®9sIy provides that no Magistrate or police officer shall be obliged 
6 ate whence he received the infoi'mation of any ofifence. In any view, 
erefore, an accused person could have no right to inspect or obtain a 
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copy of that entry. So aleo in the occurrence report the names of 
persons suspected are entered, and in the charge sheet the houses searched 
and other particulars ^hich may not concern the accused person at all 
are stated. It is obvious that he could have no right to obtain copies of 
such entries regarding third persons. If, bovpever, the accused person 
was entitled to obtain a copy of the [206] reports so far as they concerned 
himself, X do not think that bis right could be taken away by the insertion 
in them of particulars regarding third parties or matters not required by 
law to be mentioned in the reports. The Magistrate might, however,, 
grant an extract of so much only as concerned the applicant and was not 
protected by law from disclosure. 

It is argued that, if an order has been made on an occurrence report 
or charge sheet affecting an accused person, he is, tpso facto, entitled to a 
copy of the document under Section 548, Criminal Procedure Code. This 
will be so only if the Magistrate making the order is at the time ‘a- 
Criminal Court.’ It may, I think, be doubted whether a Magistrate (even 
when be has jurisdiction to try the offence) can be regarded as a 'Court'^ 
before the trial commences. He is certainly not a ’Court’ when enquir¬ 
ing into offences which be is not empowered to try, e.g., into sessions cases 
(Section 19, illustration id) and Section 20, Indian Penal Code). In this- 
large and important class of cases, therefore. Section 548 has no appli¬ 
cation. This, however, is not the question before us, and I need not 
pursue it further. 

I am not aware of any statute or practice which enables an accused/ 
person in Bngland to obtain, before his trial, copies of reports made by 
the police in the course of their investigations. No doubt the relations 
of the police to the Magistracy in the two countries stand on a different 
footing, but it seems improbable that if the Indian Legislature intended to 
give an accused person access, before bis trial, to the police reports 
connected with his case, this would not have been clearly laid down by 
law. 


In my opinion the alleged right is nowhere expressly conferred by law,, 
nor can it be deduced from Sections 74 and 76 of the Indian Evidence- 
Act. 


I would, therefore, answer the reference in the negative. 
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[207] APPELLATE CIVIL. 

Bejore Mr. Justice Subraviania Ayyar and Mr. Justice Benson. 

Venkataramanayamma Garu 

yPlainiiff tJi O.S. No. 8 and Defendant in O.S. No. 12 of 

1893), Appeliant in both V. 

Appa Ead Bahadur Garu and another (Defendants in 
0. S. Ao. 8 of 1893), Respondent, and 

Appa Rau Bahadur Garu {Plaintiff in 0 S No 12 
of 1893), Respondent.^ [8ih, Ittb, 14th. loch. 18th. 19th and 

20th January and 2oLh February, 1897.J 

Bindulaw-^bstructed inheritance-Inheritance passing to daughter's son—Survivor 
shxp^lhresumptxon of joint property. c>uruvor. 

Tbe daughter's sons of a doceased Hindu take the property of their maternal 

graadfatber as an mhenunce liable to obstruction and consequently take it with¬ 
out rights of survivorship sc: ^ ^ 

Where property enjoyed in common by persons capable of forming a joint 
Hindu family was in its origin separate property, there is no presumption that 
such property has subsequently become joint property ^ 

Muttayan Clielti v. Sivagiri Zamindar ( 1 ): Sivaganga Zaminiar v. Lakshnana 
{d) douoiea. 

[Affirmed. 25 M. 678 {P.C.) =4 Bom. L-R. 057 = 7 C.WN. 1 = 291 A. 156=19 MLJ 

399 = 8 Sar. P.C.J. 286; R., 27 M. 300 (305J = 13 M.L.J. 398 (403).] 

Appeals against the decrees of G. T. Mackenzie, District Judge of 
Godavari, in original suits Nos. 8 and 12 of 1893. 

^ The facts necessary for the purposes of this report appear from the 
judgment of the High Court. 


1697 

Feb. 96. 

Appel¬ 

late 

Civil, 

20 H. 207 = 

7 H L.J, li3. 


Bhashyam Ayyangar, Pattabkirama Ayyar, Venkatarama Sarma, 
Sesnachanar, Aiya and Suhramaiiia Ayyar, for appellant in No. 164. 

Mr. Weddcrburn, Ramachandra Rau Saheb, Subba Rau, Sundara 
Ayyar, Seshagiri Rau and Kuppusami Ayyar, for respondents. 

The Advocate General (Hon'ble Mr. Spring Branson), Venkatarama 
Sarnia ind Aiya for appellant in No. 165. 

Mr. Wedderburn, Bamachandra Ran Saheb, Subba Rau, Sundara 
Ayyar and Seshagiri Rau, for respondent. 


JUDGMENT. 

[208] The permanently-settled estates of Jaggampeta, Dontalooru 
and Rayavaram. the most important of the properties in litigation, belonged 
originally to Venkata Eao who died in July 1869. Ho left surviving him 
his widow, Venkayamma, bis daughter, Chelikani VenkataranDanayamma, 
and the latter’s eldest son Niladri. Venkayamma. claiming to be the 
heir, took possession of the whole of bis estate, moveable and immoveable, 
and held ibe same till her demise in July 1875. Then Venkatarama- 
nayamma snccetded to ihe pioferty and died in July 1884, leaving behind 
her her husband Sami Rao, Niladri, already referred to, and her second 
son, Appa Rao, as well as three daughters; the last four having been born 
SDbsequent to the death of Venkata Eao. At the time of their mother’s 
death, App a Rao was aged 13 years and Niladri was aged 19 vears. He 

* Appeals Nos. 164 aod 165 of 1895. 

(1) 3 M. 370. (2) 9 M. 188. 
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1897 was, therefore, no longer a minor. He was, however, still treated as a 
Feb. 25. minor, and Sami Rao, who had been managing the property ever 

since the death of Venkata Rao, continued to do so on behalf of both 
APPED* his sons. How long his management lasted does not clearly appear. 

LATE The evidence, however, shows that sometime before 1889 Niladri had 
Civil. assumed the management, and had been carrying it on, on account of 
on himself as well as of Anoa Rao. But from 1889. when Appa Rao attained 

20 M. 207- majority, both the brothers jointly looked after the property and continued 
iM.L.J. liS.todoso until September 1892, when Niladri died without male issue. 

leaving a widow Venkataramanayamma, and two daughters. The widow 
alleges that Niladri on his death-bed executed a will (Exhibit K), but 
this is nowdenied bv Aooa Rid. Sxmi Rio died on 23bh November 1892. 
Until the death of Sami Rao, the widow and Appa Rio were on amic¬ 
able terras, and the former's claim to a moiety of the whole property was 
admitted by the latter and both remained in joint possession of the 
estate. But in consequence of disputes having arisen, .she was ousted 
from possession of the property soon after Sami Rao’s death. Thereupon 
the two suits, from which these appeals are brought, were instituted. 

f of these, original suit No. 12 of 1893 (apneal suit No. 165 

of 189o), Appa Rao sued to set aside the alleged will (Exhibit K) of his 
brother, Niladri, and in the other, original suit No. 8 of 1893 (appeal 

° 1895), the widow sued for possession of the whole of 
Niladri s property. The District Judge decided against the widow in 
both suits, and [209] against both decrees she now apneals, Appa Rao 
being the first respondent. In original suit No. 8 of 1893 the appellant 

of Venkita Rao 

.Exhibit A), dated the 6th September 1866, which was, soon after its 
e^cubion, deposited under a sealed cover in the District Registrar’s 
OEQce, and which has ever since remained there, and upon Exhibit K 
the alleged will of Nilalri. dated the 2nd September 1892. In her plaint 
she also prayed, in the alternative, that if her claim to the whole estate 
should be held to be unsustainable, such share as she might be found 
entitled to, should be decreed to her. 

The principal defence of the first respondent as to Exhibit A was that 

it was revoked; as to Exhibit K that it was not genuine or valid. It will 

be convenient to defer the discussion of masters connected with Exhibit K 

until appeal suit No. 165 (original suit No. 12 of 1893) is taken up for 
consideration. 

The first question, therefore, for determination is whether Exhibit A 
was revoked. The Hindu Wills’Act does not apply to the case, and no 
special mode of revocation being prescribed, revocation, like any other 
question of fact, may be proved by qpt evidence, though no doubt mere 
^al evidence in a matter like this should he received with great caution. 
What amounts to revocation in common law was clearly pointed ont in 
Doe dem, Reed against Harr^fl) cited for the first resoondanb. There 
i o Denman, 0. J., in the course of his judgment observed, “some doubt 

■ has been entertained whether anv declaration could he suffi dent without 

the word revoke’ bub, unon full consideration, we think it impossible so 
to limit the testator’s power of revocation, and that anv equivalent word 
or words and expressions would be sufi&cienb for that purpose. 

Bub, further, we are now required to consider whether, without any 
language at all, a testator may revoke a will by the conduct he exhibits* 
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neoted with the will, as must full,, “ and proceedings, oon- 

“that [ 210 ] the testator intended to revokrhil'’wm*Ind'th°'*''°hT!, 

^_done so by the means he took for that purpose. ' Bu^t^^f°h“^‘ 

fa^^make^h^ reL^lutTon m^^^ do"so'"do°es in “■ 

tion is complete in every e" enttl part.“ “ 

the first respondant’s coat 9 Dt?oa^ hT 

3rir.rp.ST£LtS,Xl‘‘f “' “• 

property referred to lo the will E>:hihi> YYYttt i ^ 

ittssssils 

Now as to the evidence of the two witness relied on ; Gouravva the 
^venth witness, is a pleader whom Venkata Rao had employed tftrans 

act his legal business from March 1866, that is, for some six months 

previously to the execution of the will. The material portion 0 ^ 8 !' 
evidence may be given in his own words :-'‘I heard that Venkata Rao 
executed a will. He spoke to me about a will. He told me he had 

toTt h et thr the pattas, and he said that he would empower me 
to get back the w,U from the Registrar’s office. He said that he had taken 

back the pattas. He said that he would give me a vakalat. He got that 
vakalat registered. I did not get back the will from the Registrar's office. 

I was nofc able at once to go to the Registrar's ofiSce as I fell ill. The 
vakalat was executed at Jag^amoeta and I took it to Peddapur Nila- 
^alam asked me to return the vakalat as he heard that I was not well 
tie said that they would send somebody else. Nilachalam was the son 
of the kept woman of the Rajah and was looking after the estate under 
Venkata Rao. He was a confidential servant of Venkata Rao I 
returned the vakalat to him. Nilachalam is dead.” Virayya, the 
oight witness and maternal uncle of Nilachalam referred to by the seventh 
witness, stated that he was a servant under Venkata Rao and that be 
wbe witness) was present when Nilachalam informed Venkata Rao that 
be had brought the will, that thereupon Venkata [211] Rao said “Tear it,” 

■ftnd that Nilachalam tore the paper which he led Venkata Rao to believa 
was the will. Turning now to the weight due to the testimony of these 
Witnesses, Gourayya appears to be unconnected with either of the parties 
1? the litigation. He is apparently independent and his cross-examina¬ 
tion suggests no grounds for impugning his evidence, which is confirmed 
swongly by the fact that a vakalat to get back the will from the Registrar’s 
office was executed by Venkata Rao on the 2l8t November 1867, presented 
iTP *^®S'*’tration on the 24th idem and subsequently duly registered 
IbiXhibits XL and XLa). The conversation, which the witness says 
took place between him and Venkata Rao, is therefore likely to have taken 
place. But the eighth witness's story is in itself so extraordinary 
nat it cannot be depended upon in the absence of corroboration, and 
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1897 this is altogether wanting. Two matters are, indeed, relied on as 
Feb. 25. corroboration. The first is that some of the papers connected with the 

cancellation of grants of land referred to in the will, one to Venkata 
Appel* Eao’s sister and another to his illegitimate sons, made about the time 
LATE of the execution of the will, bad been fraudulently abstracted from 
CrviL. records of the Collector sometime before 1871 (Exhibit XXXIX). 

- The other is the fact that V'enkayamma in that year complained (Exhibit 

20 H 207= XXXVIII) that such clandestine removal of the papers had taken place 
7 H.L.J. 143. at the instigation of Nilachalam and Venkata Rao’s sister. We do not, 

however, think that these matters can be accepted as affording any 
material corroboration of the story. That story, if true, implies that 
Nilachalam perpetrated a gross fraud on his father with whom he was on 
confidential terms. What motive Nilachalam had for so deceiving Ven¬ 
kata Rao is not shown. Tbe suggestion is that he acted in the way 
alleged in the hope of being able to rely on the will after the death of 
\6Dkata Rao in support of some claim he (Nilachalam) intended to make 
to the property, the grant whereof was recited in the will but the right 
to which he had relinquished as was evidenced by the missing papers. 
The suggestion is a mere surmise and is too far fetched to be safely acted 
upon. On the other hand, it is argued on behalf of the appellant that it 
was to the interest of Nilachalam that the will should have been destroyed; 
since in that event, it might have been open to him as an illegitimate son 
to claim by inheritance a share of Venkata Rao’s estate along with the 
widow or with the daughter or with the latter’s son. Tbe argument has 
[.212] little force since it has not been shown that the connection between 
Nilachalam s mother and Venkata Rao had been of such a character as to 
give Nilachalam the status of an illegitimate son entitled to inherit under 
the Hindu Law. Nor has it been shown that Nilachalam thought he had 
a right to set up such a claim. The evidence of the eighth witness being, 
in our opinion, incredible and uncorroborated, must be rejected, and the 
fact that Exhibit A was not taken back from the Registrar’s office and des¬ 
troyed, must be treated as unexplained. 

That fact, however, is not conclusive against the alleged revocation, 
and we must now see how far evidence connected with the enjoyment and 
devolution of the property proves the revocation. In the will reference 
is made to grants of properly already made to certain relations and 
depeudents of Venkata Rao ; the rest of his estate being left to his wife 
Vonkayamma, and after her to his daughter Venkataramanayamma 
and to his grandson Niladri. Of the grants inter vivos, the most import¬ 
ant are those made respectively to the testator’s sister, to his illegitimate 
SODS including Nilachalam, and to the testator's daughter Venkatarama- 
nayamma. Tne sister got a village with a nett rental of about Rs. 4,000, 
tbe sous another with a rental of about Ks, 2,000 and the daughter two 
villages with a rental of about Rs.G.OOO per annum (Exhibits XXXV, 

XXXVI). It appears from the statements in tbe will and in 
Venkata Rao s grant (Exhibit XXXV) to his sister that what realK prompt¬ 
ed him to make the grants and to execute the will was bis serious illness 
in 1866. However by October 1867. Venkata Rao had fully recovered 
and he then changed his mind about the grants and persuade*! the gran¬ 
tees to relinquish their rights under the grants CExhibits XXXIVa and 
XXXVIII). This was in October 1867. The very next month Venkata 
Rao employed Gourayya to withdraw the will, executed a vakalat to him 
for tbe purpose and even took the precaution of registering the vakalat. 
Considering that tbe three grants and the will came into existence almost 
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simul aneously, betweea the 6th and Uth September, and that tl.e 
^ncaUacion of the formsr shortly afterwards followed bv steps to 
take baok the wdl from the Registrar's otliee, the inferenoe, it is argued, 
18 that ^ eok Ua Rio wished to get the will back beeiuse it also had been 
oancelled. Now, though the facts on which the above argument rests are 
true yet the mfersDce drawn therefrom [213] is far from being conciu- 
wye. iNevertheless it would seem to bo entitled to some weight when 

rclIrfAn _ it % .. ^ ^ 


1897 

PEB. 25. 


Appel¬ 

late 

Civil. 


-- -- lu lYuutu ?>o3uu t-u uuenwuiea co some weight when _ 

taken with the light thrown upon the matter by the conduct of Venkay- 20 M. 207« 
amma, ^'enkatarmaDayamma, and Niladri, and by the views which they ^ M-h.J. 143. 
wok of the tides under which they lield the zemindari during the twenty- 

three years, which elapsed between the death of Venkata Rao and that 
4)f Nikdrl. 


What then were the views taken by them? Three days after her 
husband’s death Venkayamma wrote to the Collector of Godavari a let¬ 
ter which runs thus: ”Mv husband Sri Raja Rao Venkata Rao Bahadur 
Garu having been unwell, owing to the illness he had, died on the 22nd 
of this mouth; I have a daughter called Ghelikani Venkataramana- 
II A grandson (by-daughterj called Ghelikani Venkatasurya Nila- 

^^dri Rao of the age of four years and a grand-daughter (by daughter) 
called Venkayamma aged one year. 1 am the heir to the lohole of my 
husband's property according to law. I shall from this day forward 
manage the affairs. I therefore request you will be good enough to 
cause Jaggamoata, Dontalooru and Rayavaram mittas which are stand- 
^^ing m my husband's name bo be entered in my name and grant me a 

dhimat (a written autihority for collecting revenue).” 

Under the orders of the Board of Revenue, the estates were registered 
in the name of Venkiyamma who was described in column 9 of the 
register Exhibit IV bearing the heading “ m^de of transfer by sale, gift 
or otherwise,” as having taken “ by ioheribance.” After having held the 
property for about six years, Ve«ikayauQtna became ill and wrote bo the 
Sub-Collector of Godavari on the 14bh July 1875. " I am not therefore 

confidant that I would live and conssquenbly write to you in regard to 
the whole of my property. I have got a daughter by name Sri Raja 
Ghelikani Venkataramanayamma. The said Venkataramanavamma is 
the chief heir to my zemindari consisting of Jaggampeba. Dontalooru 
and Rayavaram estates and to all other moveable and immoveable nroper- 
ties. I therefore request that the right to the zemindari consisting of 

the said estates may be registered in her name.” On 

the 17th idem Venkataramanayamma herself communicated to the same 
officer her mother’s dea^h and after observing " I am the reversionary 
‘ heir to all the estates forming the moveable and immoveable property 
of my mother” concluded with a prayer for the registry being 
transferred to her name as heir (Exhibit Vj. [214] Lasrly on the 27th 
June 1884 Venkataramanayamma wrote to the Collector of the Dis¬ 
trict informing him that she had fallen ill, that she did not expect to re¬ 
cover from that illness and that she had given to her two daugnters some 
property and observed after my death my two sons are the chief heirs bo 
‘myestates and to the whole of my meveibleaud immoveable prouerty” 
(Exhibit I). Tnis view wis eudorsei, in equ dly distinct terms, bv Nila¬ 
dri himself in his letter bo the CoUaotor, dated the 8th July 1884, intimi- 
ting bis mother’s death and asking the estates to be reg'sterel in the 
Barnes of himself and the first respondent which was accordingly done. 
Difot only was no reliance placed on the will on these three important 
•occasions, but it is not shown chat it was relied on or even referred to 


149 



20 Mad. 215 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1897 

Feb. 25. 


Appel¬ 

late 

Civil. 

20 H. 207 = 
7H.L.J. 143 


on any other occasion uctil, at all events, a month before Niladri’a 
death in lb92. Such conduct on the part of the three successive hold¬ 
ers of the estate tells strongly against the case of the appellant, who has 
consequently attempted to explain it away by suggesting that Venkay- 

amma, Venkataramanayamma and Niladri were all ignorant of the will 

and of Its provisions. This suggestion is hardly consistent with the 
plaint which, while it asserts that Nildari was unaware of the 
arrangement made by \enkata Eao, refrains from saying that such 

Ignorance was shared by Venkayamma and Venkataramanayamma ; nor 

IS there any evidence whatever on behalf of the appellant to prove 
the allegea ignorance. The probabilities are all the other way. Ifc 
18 ditfacult to see why Venkata Eao should have wished to keep the will 
a secret from his wife and his daughter who were living on affeo- 
^onate terms with him at the time he made the will in their favour. 
Un the contrary, i(, as was said in one part of the argument on behalf of 
the appellant, one of Venkata Eao’s objects in making tbe will was to 
prevent his illeguimate sons laying any claim by inheritance to a share of 
tne zemindaries along with his widow, his daughter, and bis grandson by 
the daughter, surely he would have taken care to let these latter know what 
he had aone to secure their rights against tbe possible claims of the illegi¬ 
timate sons. Again, there was no secrecy whatever attending the execution 

written by Jagga Eaja, one of Venkata Eao’a 
gumsiahs, and was attested by the Karnam and the Village Munsif of the 
place Moreover, about twelve months after the will was deposited in the 

Kegistrars office, tbe vakalat lor its withdrawal was publicly [215] execu- 

ed and registered, Vakil Gourayya having, as stated by him, paid a visit to 
cne zeminoar in connection with that vakalat and the then Sub-Magistrate, 

as a registration officer, having attended at the zemindar’s 
es hence to accept the presentation of tbe vakalat for registration 
X 1 1 That, notwithstanding all these circumstances, Venkay- 

amma, Venkataramanayamma as well as the latter’s husband Sami Eao 
w o was rebiding with them all the time as a member of the family, some¬ 
how hid not come to bear of the will in Venkata Eao’s life time is barh to 
believe, it is harder still to suppose that even after Venkata Eao’s death, 

reached his successors at any time before August 1892, 
and ohe more so as Jagga Eaja, the writer of the will, was alive all the 
time, ihen it is also suggested that the ladies probably thought the will 
amounted to nothing more than a mere statement of the rights 
^ey possessed under the Hindu law and so did not think it worth 
^hile or necessary to refer to, and rely upon, the will. This conjecture also 

more—IS a very unlikely one. for even if the ladies had 
\ a declaration of 

certainly have 

alluded to It at all events as confirmatory evidence of their claim uuder 
the Hindu law Another suggestion is that Venkataramanayamma did 
not wish Niladri alone to take the property to the exclusion of the first 
respondent and the omission to refer to the will was due to this cause. 

however, cannot account for Venkayamma's con- 

lot T. • ’ respondent was not born till two or three years 

later, lb is scarcely necessary to add that so far as Niladri was concerned, 

ms admission that he and the first respondent were co heirs cannot be ex- 
p ained except upon tbe hypothesis that be was absolutely unaware of the 
provision of the wiU in his own favour. But in support of such hypothesis- 
nothing 18 bo be found in the evidence, whereas it is clear, upon the^ 
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’s own fourth witness, Jalandanki Venkayya, that 1897 
WUadn was aware of the will and of iis provisions. Id these circumstances Feb. 25 . 

the conclusion that the will was never after November 1867 treated as a - 

aubsisting testamentary paper seems irrasistible. And how strong was the Appel- 
oonviction in the minds of the members of the family that the instrument LATE 
was not a subsisting one may be gathered from the suggestive ambiguity to ClVIL 
which the persons, who drew up the plaint[iil6]in this case, found it neces- _' 

aary to have recourse in alleging Niiauri’s exclusive right to the property. 20 M. 207=> 

For. though several authenticated copies of the will had been obtained from 7 M.L.J. 143. 
the Eegistrar’s office by the appellant’s agent a month or two before the 
plaint was hied, yet Exhibit A is not referred to in the plaint, nor is it even 
alleged that " the arrangements ” unner which Niladri got the estate were 
made by any will of Venkata Rao. When ihis is contrasted with the explicit 
statement in the plaint as to Exhibit K referred to therein by date and as 
the “will” of the Niladri, it is pretty plain that the appellant's advisers 
were then unwilling to tie her down to the case that the arrangement, 
which was set up as having constituted Niladri the sole hefr, was the one 
made under the will in question. This remarkable unwillingness on their 
part even at that late hour, considering that there was no doubt either as 
to the genuineness or the validity of the instrument, can be attributed 
only to the grave distrust felt by those advisers as to the possibility of treat¬ 
ing Exhibit A as a disposition still in force. 

Such are the chief considerations which favour the first respondent’s 
contention. Against it, no doubt there is the fact that the document 
was not actually taken back from the Registrar’s office. Why Venkata 
Bao failed to get it back (as we have seen ne intended to do) has not been 
explained, but this tact ought not to be pressed too strongly against the 
first reepondent, since owing to the lapse of time almost all the persons 
who would have been in a position to throw light on the matter were 
dead at the time of trial. In these circumstances Gourayya’s evidence, 
coupled with the course of conduct referred to above, is entitled to great 
weight and the hnoing of the District Juoge that the will was revoked 
must be held to be correct. On this finding it is unnecessary to go into 
the questions which would arise if the will were still in force. 

Now Venkata Rao having died intestate it follows that, on Venkata- 
ramana) amma's ceath. the inheiiiance passed to Niladri and to the first 
respondent as his daughter’s sons, ana the question then arises vshether 
at the time they succeeded to the estate, they took the property with the 
right of survivorship under the law. or setaialoly without any such right. 

Having regard to the well-known Mitakshai a doctrine of right by birth 
giving rise lo that fem; of joint pioperiy aesignated as[217] " unobstructed 
heritage,” as eppesed to “obstructed hentage,” it is difficult to see 
how the present question can te answered except in the negative. 

Accordii g 10 that dcctrine only the man's son, sou’s son, and son's son’s 
son acquire aright by birth and thereby a community of interest in the 
properly of the father, grandfather or great grandfather. Such com¬ 
munity of inieiest, however, does not entitle any of the co-parceners to 
predicate, before a partition is effected, what the extent of his share in 
the joint property is, since the share is liable to diminution by the succes¬ 
sive births of other co-owners. But that very circumstance renders it 
just and right that when any member of such a co parcenary dies, bis 
unotfined interest should not vest in his own heirs, but should lapse to 
his survivors and go to augment their rights in the undivided family 

151 


20 Mad. 218 


INDIAN DECISIONS. NEW SERIES 


[Yol 


1897 

FEB. 25. 

Appel¬ 

late 

Civil. 


esfcafce. Hence the rule of survivorship reoo^oissd under the Mibakshara 
system. Whet, bowaver. uedar the sama la^, property prases b/pare 
inhentaoce or obstructed heritage, it vests oaly ip him who is the Lfr in 

and^ffTh °P8“S (Nxranmha v. Feera6;,airj(l) 

s filod by the subsequent birtb of a parson of the sama class, but 

20 H 207= nf ^ definite. Consequently in such a case the reison for the rule 

7*ML‘n«s and the rule itself is totally inapolicible This 

7 M.L.J. 143. eeee'esion drawn from princiole is well supoortei by authority also In 

Gopalasami v. Chrnnarnmim Turner, C.T., and Brandt, .!„ expressed a 
strong inclination against the apalicvhilitv of the doetrine of survivorship 

P ,, '‘be present. And in Jusoia Koer v. Sh-.o Pershai Sinah (3) 

e,heram C..I. and Banerjee, J., after a critical examination of the chief pas- 

retarrin1?o“tL I '^be Mitakshara and other works, and after 

eferring to the leading dacisions that throw lignt on tha subiaot held that 

the principle of survivorshin under the ilitikshari law is lim'tedd) to pro- 

SrS'an^d) to°tr baritage (including property thereby 

acquired! and (2) to the joint property of re united co-oarceners ■ but does 

not extend to property which is inherited by two brothers as heirs of their 

mother s father and which does not fall under either of JL^e description^ 

This considered decision was referred to with [218] anoroval in tbs 

.“d Zr “Lets";"’ '■ (4) Xi ShaVSd 

divided member after J^irs took the estate of a deceased 

ThTratrdrr^^^^ the rule of survivorshin did not apply, 

effect it fonfJ r—^° and of tha Calcutta ruling which in 

fsa n which nrnn ‘bat survivorship does not exisT in any 

present!asfbeirtTat'’er^^ as o6sfr„cf,d heritage. The heritage in the 
fs therefore on thMh ^‘‘“^bter s sons, is an obstructed heritage, and 
survir/shTp. ‘be incident of 

Sarasvati ViLa, particularlv*paragrrph3'’63r 6%°^ and ^ 
translation, pages 125, 128, 129), were relied on The dn t ' 
ed in those passages is stated, in the verrcommenctlnt 

u°n“;t:ie:rw;::h:r‘:hVLu“o;^ 

‘‘“son ‘Issumerthr’ 1 -fevolving on 'a daughter who°hasa 

“ be Sutinn f T® ’'I “bve at the time of 

son in existence a W ® ^ ‘o ‘bis view, a daughter’s 

SOD in existence at his mothers succession, takes a vested ripht fL mn- 

right of such rnhe‘^“'l°'^®h h ® ‘b<‘‘ ‘b® 

°contingent on 

I that Tn Z eas the assertion 

obstZted herhL inheritance assumes the nature of un- 

by any of the other 

ffnn fl i school, since none of them recognizes anv excep- 

tion to the fundamental theory that from the widow downwards the Z' 

or/ho»®^f° T obf i-ioted heritage. This is necessarily implied in Zst 
of those treatises. In one of them at least, «i>., the Vyavahara Mayubha 
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the author begins the discussion regardingthe descent of a sonless separat- 1897 
edmans property with words which have been translated, "order of Feb. 26. 

succession to obstructed heritage ’ (Mandhk. page 76)—words which in - 

the absence of subsequent [219] qualification, must be taken to include Appbl- 

under obstructed heritage” oven the case spoken of by Lakshmidhara hATE 

It IS clear, therefore, that Lakshm.dhara’s teaching cannot, as pointed out OlVID 

by Mr. Mayne, be now accepted as law. {Hindu Law, fifth edition, note -' 

g to Section 619.) 20 M. 207 = 

MiUtayyanCfietiiv. Sivayiri Zemindaril) ani Sivaganya Zemindar 
I^kshvia7ia{2) were also referred to on behalf of the first resnondent. Bub 
they clearly do not touch the present question. There, it was held that 
as between a man and his son the former's power of disposition over 
property, inherited by him from his maternal grandfather, is restricted as 
It is in the case of uoobstiucred propn'ty belonging to the man and his 
Whether this conclusion can be maintained after the decision of 

the Judicial Committee in Sana/A’/mri V. Dijom/ Kuari. (3) is open to 

doubt. Now the ratio decidendi of that case, in the concise words of 

Davies, JJ., in the recent Pittapur case (4), is this— 

Where the right to a partition is wanting there is no restraint on the 
alienation.” See also Sivasubramania Nayakar v. Krishiiam- 
fnal (5). Such being the rule laid down by the Privy Council and it being 
unquestionable, as is admitted by the learned Judges, who decided the 
oases in MiUtayyan Oietti v. Sivayiri Zemindar (1) and Sivayanya 
Zemindar v. Ziakskmana (2) that a partition of property inherited from a 
maternal grandfather cannot be claimed by a son of the man who thus 
inherited it, it would seem to follow that the view, taken in those two 
cases to the effect that, though a son cannot ask for a share of such pro¬ 
perty, he can nevertheless impeach his father’s alienation thereof, is no 
longer sustainable. But supposing it to ba otherwise, those cases are 
quite distinguishable from this. In them the question related to a man's 
power bo restrain alienation of immoveable property coming bo his father 
as obstructed heritage And in support of the view adopted there, Mitak- 
shara. Chapter I, Section 27, may, perhaps, still be relied upon as an autho¬ 
ritative text, upon the exact weight due to which, no direct pronounce¬ 
ment has yet been made by their Lordships of the Judicial Committee. In 
fche present case, however, the question is not between a father and his 
[220] son seeking to restrain his father’s alienation, but between the 
representative of a sonless deceased co-owner and the surviving co-owner 
claiming by survivorship the share of that deceased co-owner in nroperty 
in which the co-owners took 7io right by birth, and therefore neither the 
survivor nor the representative of the deceased ought to be affected by any 
of the peculiar consequences flowing from such right. 

The finding upon this question of law must, therefore, be against the 
first respondent. 

The next question to be considered is whether, though the brothers 
took originally as tenants in commoo, the first respondent is entitled bo 
Niladri’s moiety by survivorship in consequence of the mode in which 
the property was dealt with by them between 1884 and 1892. It was 
urged on bahalf of the first respondent that, in cases like the present. 

Unless the contrary is shown, it should, as a matter of law, be taken that 
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the rule of survivorship prevails. We do not find any ground for this 
oonteutiOD. No douht, when two persons capable of forming a ioint 
amily under the Mitakshara. hold some properbv in common and the 

t^b und the conclusion that that proper- 

ill otWnrn"'^ amily property, then the presumption of law in respect of 
all other property m the hands of any of the members of the family is that 

the same la joint, and if a member of such a coparcenary alleges that any 

tio*! presumption and prove his allega- 

t on. But if that IS done, and if an interest, in the particular property^ is 

claimed by some other member on the ground that though*^ oLilally 

thrcTaim • became joint property, the o«ws o/estabfishing 

the claim is undoubtedly on the member who advances it. ^ 

Venkata finding already arrived at, 

ata Rao s estate, with its accretions, devolved on Niladri and the 

Ik" 1 

CO show that, subsequent to such devolution, Niladri’s share ceased to 
be his separate property and that the shares of the two were merged 

NiladB had hv ® “^ke out that he and 

the character of radically 

ownershin r22ll nf « ? .* ® ©state by substituting for the several 

to alienate and li/h u.*? 1'" respective moiety (with absolute power 
CO alienate and with right to transmit by inheritance to his own heir) a 

*5 

■ /S larH-y ~ 

which was joint and that and Niladri held other property 

tt'fir:^l:pt7enT^erd'nT= 
wht Sl^irfrhrs 

with Venkata Rao Sami Ra ^ ouse many years ago and went to reside 

servant and u:., i *.• ■ witnesses, on bis behalf, one bis 

uneo7ob7 ej This entirely 

living-trioL heina 

not well p7v°ded 7r® T “'^“““Btances whilst the daughter was 

little might form a e7m7 7 7 ^ad. in order that that 

perty in ouestinn r 7 '"‘’ich the extensive separate pro- 

it, bLrs Tyfaent ina,L >.“<=°Jborated, is one which, on the face of 

and is theref7e “pl77^'“''®”‘'ruf°^ P“^P°®8S of this litigation, 

even i Sami Ra ’ hid unworthy of serious consideration. Moreover, 

tb^^t ldv^anoe the firft fi°w would 

tnat advance the fiut respondent's case ? For nothing was dona by the 

154 



yil.] VENKATARAMANAYAMMA 


V. APPA RAU BAHADUR IjO Mad. 223 

brothers with reference to the jewels, and it is difficult to understand 1897 

how the mere fact of joint possession thereof by them lends the feb. 2 &. 

slightest support to the theory of incorporation. Nor does the first - 

respondent s contention stand on a better footing with reference to Appel- 
the other circumstances relied on in proof [222] of the alleged late 
incorporation, (i) joint residence and messing together, (ii) investment Givil 

of the annual surplus income in trade for the benefit of both the brothers, _ 

or in property acquired in their joint names, and (iii) Niladri’s expenses 20 M. 207= 
being in excess of those of the first respondent. In drawing inferences 7 M.L.J. 143. 
from circumstances like the above, it must be borne in mind that facts 
not distinctly inconsistent with the presumption of the continuance of 
the original tenancy in common cannot afford any support to tlie first 
respondent’s contention. (Compare Jiobinson v. Presto?i (1).) To sup¬ 
port it the circumstances relied on should be unequivocal, and should 
point unmistakably to an intention to effect a mutual transfer of the kind 
suggested. But those referred to above do nob point to any such conclu¬ 
sion. The only fair inference to be drawn from them, taking them all 
together, is that the brothers did not feel any necessity for dividing either 
the corpus or the income, and found it convenient for the time being to 
live together and manage their property in common. To hold that 
because the brothers merely refrained from dividing what in law was 
Separate—their conduct here amounted to nothing more—therefore they 
intended to effect a complete change in their relative rights would be 
unreasonable and unwarranted. Let us cow look at each circumstance 
separately. So far as residence and food go, matters continued exactly as 
they had been prior to 1884, when the brothers owned no property derived 
from their father or mother. As to joint investment the interest possess¬ 
ed by the brothers in the business carried on with the aid of their surulus 
• 

incomes, as well as in property acquired thereby, is prima facie of ihe 
same character as that possessed by them in the incomes so invested (see 
Robinson v. Preston (1)), and there is absolutely nothing to show that in 
the present case their interest was otherwise. No doubt the brothers did 
occasionally borrow money on their joint promissory notes. But surely 
tenants in common may do so for the purposes of their common estate. 

Why, then, should it be assumed that such acts were done by the brothers 
as members of a joint Hindu family, the very point to be proved, and 
nob as tenants in common as they were shown to have been at starting? 

A^gain, the argument founded on inequality in the expenses of the 
brothers is entitled to little or no weight, since it entirely dis- [223] 
regards the ordinary latitude likely to be allowed between brothers out of 
natural affection and good feeling—a consideration which ought not to be 
lost sight of in dealing with an argument like that in question (Lala 
Muddun Gopal Lai v. Mussumat Khikhinda Koer (2)). Lastly, as to the 
doQuments referred to in the argument with reference to this part of the 
case, it is to be observed that they really only bear upon one or other of 
fche circumstances just dealt with, and therefore require no further notice. 

5'or these reasons, differing from the District Judge, we must hold that 

the second ground, taken for the first respondent’s contention in regard to 
BUrvivorship, also fails, and, consequently, Niladri's moiety passed to the 
appellant as his widow and heir. 

There remains a minor point in appeal suit No. 164 raised by the 
appellant, viz.^ that certain inam lands included in the plaint property^ 

(2) 18 I.A. 9. 


(1) 4 E. & J. 605. 
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the appellant who was in her own apartment. About 12 p.m Niladri’s 

“oTth '“distinot, the spasms ceased 

and at 2 a.m. of the 3rd, the Hospital Assistant thought the man was 

dym^ though he did not actually expire till twelve hours later. 

ouM f witnesses as well as one, Balakrishna Murti 

said to be the family doctor, and Venkata Doss, appellant’s brother, speak 

to the execution and tbe 1st respondent himself some time after Niladri’s _ 

^th treated the will as genuine. We are not however prepared to accept 20 M. 207 = 
the evidence of the appellant’s witnesses as true. The District Judge 7 M.L.J. 143. 
says of the attesting witnesses generally that their evidence left an 
unfavourable impression on his mind. Jaldanki Venkayya and Venkanna 
^antuiu, tbe becond Grade Pleader, are the two m ast important witnesses 
but tneir credibility is impeached by the appellant herse f who called them! 
the msinuaiioQ being that though they were compelled to adhere to the 
account which they had given before the Sub-Registrar as to the execu¬ 
tion, they were nevertheless hostile to the appellant, and had been 
won over by the Isb respondent. A similar lusinuation was made 
against Sarabayya, another attesting witness and a Karnam of the 
^ilage. _ No great reliance can, therefore, bo placed on the evidence of 
fch^e witnesses. The remainiog witnesses, excepting perhaps the Hospi- 
tJd Assistant, are men of no position. Toe whole of the oral evidence of 
the appellant's witnesses in support of the will is rendered susnicinus by 
their consistent determination to deny the existence of any draft of the 
will. A draft however (Exhibit 25) was found. It is proved that it is 
lu the hand of the writer of Exhibit K, and indeed, in this Court, it is 
admitted that it is in fact a draft. Now in this draft the land left for the 
Mpport of the three daughters is said to produce an annual sum of 
Be. 4,500 being at the rate of Rs. 1,500 for each daughter, whereas in the 
will itself the figure is Rs. 6,000 being at the rate Rs. 2,000 for each 
daughter, and the oral evidence is that Niladri never mentioned Rs. 1.500 
at all but desired that the provision for each daughter should be Rs. 2,000. 

Jaladaoki Venkayya who said he listened to the alleged instructions of 
Niladri, Venkanna Pantulu who got these instructions reduced to writing, 
and Subbarayudu who wrote Exhibit XXV and Exhibit K. all failed to 
furnish any satisfactory explanation for the discrepancy. The two former 
pretended that they did not remember anything about a draft, and 
Subbarayudu, who as the writer of Exhibit XXV could hardly make the 
same plea falsely stated that Exhibit XXV was not a draft at all 
but a copy subsequently prepared. These attempts to keep back 
the truth about a material matter show that the oral evidence 
IS not trustworthy, but the chief difiiculty in supoosing that the account 
given by tbe witnesses is true arises from Niladri’s physical condition at 
the time when he is said to have signed Exhibit K. Now. between the hrst 
appearance of the disease at about 3 P.M.. and the time (10 P.M ) when 
fcbe will is said to have been executed, more than seven hours bad elapsed. 

From tbe first the patient was steadily sinking and long before the time 
of the alleged execution, "Niladri had become so enfeebled” as to be 
bterally unable to move from bis bed even for necessary purposes. Further, 
fto hour before he is said to have given expression to his wishes about the 

^illiWhen the Hospital Assistant arrived, most, if not all, of the symutoms, 

spoken to by Surgeon-Major Marsden, the expeit witness, distinct indica¬ 
tions of a total failure of vital powers were observed in Niladri. 

The Hospital Assistant’s evidence shows that he was suffering from 
cramps and twitching not only of the legs, but also of the hands, and the 

157 



1897 

FEB. 25. 

Appel¬ 

late 

Civil. 

20 M. 207 = 
7 M.L.J. 143. 


20 Mad. 223 Indian decisions, new series [ffol. 

latter were cold and claniDay. It is impossible to believe that a man in 
this condition writing prostrate in bad and with the paper placed on a 
pillow made what purports to be Niladri’s signature in Exhibit K. The 
signature is a long, firm, bold and flowing signature. It bears a 
tolerable resemblance to Niladri's ordinary signature, but on close 
examination reveals some characteristic differences, the most prominent of 
which is noticed by the District Judge. It is also to be observed that 
though the will is attested, as the District Judge says * with a superabund* 
ance of caution by no less than nine witnesses ” none of his relations 
signed it. His father, his brother, his wife’s brother, and his sister’s 
husband were either in the house or not faraway at the time, yet not 
one of them has attested it, and the explanations offered for this omission 
are not, incur opinion, satisfactory. 

We, therefore, agree with the District Judge in holding that the 
document is not genuine. 

Such being our conclusion, it is perhaps unnecessary to speculate as 
to how and why the will was concocted i but the subject requires some 
notice in order to understand how it was that the 1st respondent! came to 
act upon this spurious document for some time as if it were a true one. 

Here we are left without any direct evidences, but the circumstances 
of the family and the probabilities of the case lead us to the conclusion 
that in all probability the will was concocted by Sami Rao, with the 
assistance of Venkanna Pantulu, the 2ad Grade Pleader , with a view 
to prevent litigation in the family and to secure the devolution of the pro¬ 
perty in the way that had appareutly been contemplated by the family for 
many years, and the will was accepted by 1st respondent in the belief 
that it was genuine, until after Sami Rao’s death, on the 23th November, 
the real facts began to be spoken of and came to the knowledge of the 1st 
respondent who speedily filed his suit on the 13th December 1892. The 
evidence shows that shortly before his death Niladri procured a copy of 
the will of 1866 and consulted the 2nd Grade Pleader, Venkanna Pantulu, 
as to the rights under it, and the latter expressed an opinion that it gave 
the whole property to Niladri. Simi Rao must have known that their 
attempt to act upon the will of 1866 would have led to litigation since 
Appa Rao would not be likely to easily give up the position he had long 
enjoyed with respect to the family property. 

Sami Rao would also have been anxious to secure the long 
admitted rights of Appa Rao. When, Niladri was suddenly attacked 
with cholera and was likely to die, the time was favourable for 
attempting to secure Appa Rao's position and to prevent future litigation 
by concocfing a will in the terms of Exhibit K. Venkanna Pantulu and 
Jaladanki Venkayya the sheristadar of the estate would be the natural 
persons from whom to seek assistance. If their co-operation were secured 
the signatures of any number of persons could easily be procured on a 
representation that the will was prepared at the request of, and was 
signed by, the testator even though the witnesses had not really seen him 
sign the will. This would be done the more easily when it was known 
that the will was such as Niladri might probably have left. Onco the 
witnesses had signed their names they would be afraid to admit that 
they had not really seen Niladri sign, and would thus become witnesses 
to the genuineness of the will. These suggestions are supported by the fact 
that there was no attempt to make a will until Venkanna Pantoln 
arrived, lata at night, from his village, soma four or five miles away and 
by the fact that none of the relations signed the will. Even Sami RaO 
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refrained from doing so, in order that loss attention might be drawn to 
him, and that he might nob be suspected of any concern in getting it up 
Tneadoaibbed oiroumstanoe that E'thibib K was written at Venkaona 
Pantulu a dictation goes far to shew that he was its true author. 

Venkanna Pantulu s statement is that he heard casually about 8 pm. 
that Niladri was ill with cholera and went over to enquire for him. It is 
hardly likely that he would have gone so cimsidarahle a distance so late 
at night merely for this purpose, but his presence and protracted stay at 
the house is explained if we undarsbinJ tbit Sitai Rio urg nbly required 
his advice and assistance. 

It was possible to get up the will without much fear of either the 
appellant or the Ist respondent at once coming to learn the truth ; for 
they were both absent from the place where Niladri was lying ill—the 
appellant being confined to her apartment in the zenana and the 1st res¬ 
pondent having been kept away on the ground that it was dangerous for 
him to visit a mao suffering from cholera. 

Sami Rio’s subsequent conduct is also consistent with the conclusion 
that the will was bis handiwork. For, his presence when the 1st respond¬ 
ent and the appellant on the 5th September made statements before the 
Tahsildar referring to Exhibit K and asking that effect should be given to 
it, as well as his accompanying the 1st respondent when a few days later 
the latter called on the Collector in connection with the registry of the 
appellant and himself, showel that Simi Rao was active in getting the 
appellant and the Ist respondent to proceed as if the spurious document 
wore genuine so that they might both be committed to it as soon as possible. 
Had Sami Rao lived, it is possible his influence might have insured that 
the origin of the will should have been keot a secret. As it was, his death 
was speedily followed by the Ist respondent denouncing the will and filing 
his suit to set it aside.] * 

[224] To sum up then; We find that the will of 1866 was 
revoked, that there was no right of survivorship between Niladri and Appa 
Bao, that on Niladri’s death the aopellant as his widow succeeded to his 
property and that the will of 1892 is nob genuine. The result of these 
findings is that in appeal suit 164 there will be a decree for partition and 
delivery to the appellant of a moiety of the disputed pronerbies including 
the ioam lands in the hands of the second resnondenb with proportionate 
mesne profits from 1st December 1892 until delivery of possession or three 
years from date of decree, the amount thereof to be ascertained in execu¬ 
tion. Provided, however, that the following items in Schedule Cl shall be 
excluded;—Nos. 3, 17. 22, 23, 38, 75. 77, 81 and 87 ; and provided also 
that Nos, 37, 51, 97, 98, 103 and 121 in the schedule to the Commis¬ 
sioner's report be included. Item No. 7 in plaint schedule Cl should 
he described as ‘ a box ’ only, and item No. 79 in the same Schedule 
should be described as containing only two pearls. In appeal suit 
No. 165 there will be a declaration that Exhibit K is not genuine. In other 
respects both the suits must be dismissed, the parties will pay and receive 
proportionate costs in each case in the Lower Court as well as in this 
Court. The decrees of the Court below will be modified accordingly. 
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Before Mr. Justice Shephard and Mr. Justice Davies. 


Mothia Chetti {Respondent), Appellant v. Orr 

(Appellant), Respondent.^ 

[26th November, 1895 and 23rd February, 1897.] 


Execution — Receiver~Mov.eys collected by receiver in execution of decree misappropriated 
by him—Discharge of judgment-debtor, 

Iq execution of a decree a receiver was appointed tocolleot certain rents due 
to the ju igenent debtor. Some of the judgrueat*debtor*s tenants paid the rents 
due by them into the hands of the receiver, but the receiver did not pay the 
money into Court; 

[223] 3eli per Shuphard, J., that the payment by the tenants to the receiver 
did Doo pro tamo disebirge the judg nent-debtor from liability under the decree. 

Held per Davies, J., that payment by the tenants to the receiver pro tanto dis¬ 
chargee the judgment-debtor from liability under the decree. 


Appeal under Section 15 of the Letters Patent against the order 
of Muttusami Ayyar, j., in appeal against appellate order No. 63 of 
1892(0. 

Tbe respondents were the holders of a decree passed in original suit 
No. 415 of 1884 on the file of the Listrict Munsif of Sivaganga against 
the appellant and others. A certain portion of the amount due on the 
decree was collected at various times. On 31st August 1889, on the 
application of the respondents a receiver was appointed to collect the 
melvaram payable to the appellant by the tenants of the village of Katn- 
banur forfasli 1299. The evidence showed that the receiver had collected 
a sum of Rs. 845-2-7. But he did not pay this money into Court and 
absconded. The respondents then iu April 1891 put in another application 
for the execution of the decree praying for tbe arrest and imprisonment 
of the judgment-debtor and tbe attachment and sale of his moveab'e 
properties. In this application the respondents did not give the appellant 
credit for the sum of Rs. 845-2-7 collected by the receiver. Tbe appellant 
opposed the issue of execution on the ground that the decree debt had 
been satisfied by the sum collected by the receiver. 

The Munsif and on appeal the District Judge allowed the appellant s 
ooDtention. 

On appeal to the High Court Mottdsami Ayyab, J., reversed the 
order of the District Munsif and the District Judge. 

The appellant now appealed under Section 15 of the Letters Patent. 

Mr. Johnstone, for appellant. 

Mr. Ryan, for respondent. 

Shephard, J.—The point raised by this appeal is one on which 
authority is naturally scanty, because it could hardly arise if ordinary 
care were taken. It seems that, in execution of a decree obtained by the 
respondent, a receiver was appointed to superintend the harvest and 
collect the melvaram payable to the appellant. It [226] is not ex¬ 
plained why such an expensive and cumbrous way of executing an ordinary 
decree was adopted. The receiver thus appointed apparently was not 
required to give, and, anyhow, did not give tbe security which tbe 503rd 


* Letters Patent Appeal, No. 21 of 1895. 

(1) 17 M. 601. 
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Lbtor nr ^ ^ q^es'.ioa is whecliar tlie appelUnt, tha judoment 

hfrh 7, tlie deores-holder, must baar the loss oooasbned 

by the data oat.oo of the receiver. Mr. .Justice Muttusrmi 4vysr “rversLe 

craae holder, acd I have arrived at the same couclusion. Such authority as 

atT although it must be admitted that the circum¬ 

stances of Lord Massareene’s (l) case were quite different from those of the 

aZcv T- ‘>P upon any theorv o? 

Sv het aTm*' n ‘‘P of either 

oolloet ^ K P^PP^P^ '■i’P Court deoute l to collect and hold the moneys 
oolkcted by him in accordance with the orders of the Court. The parU 

oteT h‘^rac“r^ ^ ^-PPP‘P'P<^ “P g‘-pater or less control 

ol? .u ! L litigation. It is by the Court 

can be dismissed as well as appointed. The argument on 
Whaif of the appellant was to the effect that, as he or the tenants indebt- 
ea to him were bound to pay the melvaram to the receiver, so a payment 

iiLk ™ operate as a complete discharge. Unless such 

aischarge and satisfaction of the decree was effected by the payment tha 

appeal must clearly fail. What then is there in the provisions of the 
oode to justify us m holding that a judgment-creditor must be deemed to 
e satisfaed by the mere fact of a receiver getting in monevs due to the 
judgment-debtor? The ordinary right of a judgment-creditor is to 
nave the amount of his debt paid into his own hands. As to that propo- 
emon, I apprehend there can be no doubt; see Soobul Chundet Law v. 
«us5zcA Lall Mitter{2). The money may be paid out of Court immediately 
w the judgment-creditor or it may be paid into Court and taken out by him. 
Ahen only is he bound to certify to the Court under [227] Section 258 
the fact of payment. There is a special provision in the 336ch section of 
the Code entitling the debtor to personal release on his paying the money 
to an officer of the Court, and there is a similar provision in the 341st 
section for the case of a debtor in jail paying the money to the officer in 
charge of the jail. But in the latter section it is expressly declared that 
a discharge under it does nob operate as a discharge of the debtor from his 
debt. It ia a personal discharge only. These provisions, which were 
relied upon by the appellant’s counsel, so far from supporting his argu- 
nient, rather indicate that, as a general rule, the receipt of money by an 
officer of the Court is nob by itself a good discharge. Payment into Court 
oy the judgment-debtor stands on a different footing. It is expressly 
recognized by the 257th section, and a debtor, who, on his debt being 
attached under the 268bh section pays the money into Court, is discharged 
as effectually as if he had paid it to his creditor. In the present case we 
are not oonceroed with any question as to the discharge of a third 
person, nor with the case of a payment made by the judgment-debtor. 
The money which came to the receiver’s hands was collected by him from 
persons who were indebted to the judgment-debtor. There was no pay¬ 
ment by the judgment-debtor either out of Court to the judgment-creditor 
or into Oourt. The most that the judgment-debtor can say is that his 
wnanta have paid to the receiver moneys due to him and obtained thereby 


(l) Suichinsen v, Massareene, 3 Ba. & Be, 49, 


(2) IS C. 203. 
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a good discharge. The Code does not provide that such a payment shall be 
deemed equivalent to a payment by the judgment-debtor to the judgment- 
creditor personally. A provision to that effect would be inconsistent with 
the scheme of the Code and the position of a receiver—for a receiver who 
has collected moneys due to^the judgment-debtor does not hold them for 
the judgment-creditor. He holds them for the Court in order that the 
Court may decide regarding them. (See In re Dickinson (1).) Even if the 
moneys had been paid into Court it would not necessarily follow that the 

judgment-creditor vrould have been satisfied. 

There is an apparent hardship in holding that a judgment-debtor 
whose tenants have made payments to a receiver may be called upon a 
second time to pay money in satisfaction of the decree. The answer to that 
is that, if he thought the receiver was [228] not a person to be trusted, 
be ought to have insisted on the Court’s taking proper security. It is 
begging the question to say that it was not his business, but that of the 
judgment-creditor to see that security was given. 

When once it is admitted that the receiver is not the agent of either 
party and that the decree-holder, until full satisfaction of the decree has 
been obtained, is entitled to go on executing his decree, the only question 
is whether the decree has in fact been satisfied. Is the judgment-debtor 
in a position to call upon the judgment-creditor to show cause under the 
provisions of the 258th section ? In my opinion the question must be 
answered in the negative and therefore the appeal should be dismissed. 

Davies, J.—A receiver was appointed by the Court under Section 
503, Code of Civil Procedure, at the instance of a judgment-creditor 
holding a money decree to execute his decree by taking possession of and 
selling crops, or rather the melvaram share thereof, belonging to the judg* 
ment-debtor. The receiver acted accordingly, but instead of remitting the 
sale-proceeds amounting to Rs. 845 odd to the Court, he embezzled the 
amount and absconded. As no security had been taken from the receiver 
as it ought to have been, the money is lost and is irrecoverable. The 
judgment-creditor has now applied to the Court to again recover the 
decree amount from the judgment-debtor without giving him credit for the 
amount already collected by the receiver. The question, therefore, is 
whether the judgment-debtor is liable to pay that amount over again owing 
to the defalcation of the receiver, or whether the loss must be borne by 
the judgment-creditor. 

The District Munsif and the District Judge held that the judgment- 
creditor must be the sufferer on the ground that the property which was 
available for the satisfaction of the decree-debt had been taken from the 
control of the owner, the judgment-debtor, at the instance of the judgment- 
creditor who had applied for the appointment of the receiver, and had not 
seen that due security was given by him, whereas the judgment-debtor 
was in no way to blame. 

The learned Judge of this Court has held to the contrary, ruling that 
the loss occasioned by the receiver’s default must, in accordance with 
English precedents, fall upon the estate, and as the estate in this case 
was the estate of the judgment-debtor, it was the [229] judgment-debtor 
who must bear the loss. The rule is no doubt equitable enough where 
the parties have all got an interest in the estate, because the loss is shared 
by them all, but here the case is quite different. 

In this Court, it is urged on the one hand that the receiver should be 


(1) L.R. 22 Q,B.D, 187. 
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^ated as the agent of the judgment-creditor, as it was on his motion 
thatTf"'*'^ appointed, and as it was the judgment-creditor’s fault 

of solution of the dithculty appears to mo to lie in the determination 

^ the question as to when a judgment-debtor is to be considered discbare- 
^ of the decree-debt, and the correct answer is. in my opinion, when he 
has paid the money into Court, or out of Court to the decree-holder, or 
herwise as the Court directs. Section 257 of the Civil Procedure Code is 

proposition. It directs that “all money payable 
under a decree shall be paid ’’ m one of the three modes stated above, and 
^though there is no express declaration that such payment onerates as 
a Oischarge of the decree-debt, it seems obvious that when the judgment- 
aebtor has paid the money payable by him in the manner in whicii the 
aw directs him to nay it, he can do no more, and is henceforth absolv- 
«a from further liability, or in other words, has discharged his debt. It 
will be conceded that a payment direct to the decree-holder—the judg¬ 
ment-creditor himself—subject of course to the certiticata required by 
ejection 258 to be given to the Court is a valid discharge, and we find 
Classed with such valid discharge, two other alternative modes of discharge, 
entirely free from any condition or proviso such as payment out of the 
Uoorb to the decree-holder is subject to. The three modes of payment 
being classed together as alternative courses, they must be taken to be of 
«qual efficacy, and when one course is shown to have the effect of a dis- 
o^rge, it follows that the others have the same effect. I take it therefore 
that there is a distinct implication from the directions in the section itself, 
that a payment into Court, or otherwise as the Court directs, of the 
money payable under a decree ” is an absolute discharge of the judgment- 

is unconditional, just as a payment to the decree-holder 
laSOj becomes a complete discharge on compliance with a subsequent 
condition. Jb must be remembered that the Court holds money so paid 
into it to the credit of the decree-holder, and there are various provisions of 
law indicating that a payment into Court by a debtor is tantamount to a 
payment to the party entitled to receive it. I may instance the case of a 
garnishee which seems directly in point. The payment of the amount of his 
debt into Court “ shall discharge him as effectually as payment to the party 
entitled to receive the same ” as declared in Section 268 of the Code of Civil 
procedure. Then there are the cases of payment of a deposit into Court 
la) by a defendant under Section 376 of the Code of Civil Procedure which 
18 regarded under the following section as held by the Court on plaintiff's 
account to whom it shall be payable, and (b) by a mortgagor under Section 
of the Transfer of Property Act which is held “ to the account of the 
mortgagee.” Decrees for foreclosure and redemption drawn up under Sec- 
«ons 86 and 92 of this Act also provide for payment into Court as being 
^aivalenb to payment to the plaintiff or the defendant as the case may be. 
supposing that in any of these cases the money paid in were to be mis¬ 
appropriated by a servant of the Court or of the Bank or treasury where 
the money was kept, it surely could not be contended that the depositor, 
the person who had made the payment under the decree, was bound 
good the loss by paying twice over. It would indeed be a case of 
' bis vexari’* if the Court should issue process to recover an amount 
Already paid to it. This convinces me that payments made into or by 
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order of Court under plain directions of the law are gdod and valid dis¬ 
charges of the debts on account of which the Court itself undertakes to 
receive them, and that any loss accruing thereafter cannot be charged 
to the person making the payment, and if anybody is to be held re¬ 
sponsible, it must be the officers of the Court or their master the Govern¬ 
ment. If payments into Court or payments made as ordered by the 
Court are valid discharges, as in my opinion they are, the further ques¬ 
tion arises in this case whether the receipt by the receiver of the money 
which ha bad realized by sale of the judgment-debtor s property 
amounted to a payment under direction of the Court, for it is not pre¬ 
tended the money ever reached the Court, so as to be deemed as having 
been paid into it. Now I presume that payments made to bailiffs execut¬ 
ing a warrant of arrest or a warrant of attachment [231] and authorized 
to'receive them, would be considered cases falling under Clause (c> of the 
Section 257 as payments made otherwise as the Court directs. These 
processes against the person or the property of the judgment-debtor aie 
issued under the authority of Section 254 of the Code, and the forms are 
to be found in the fourth schedule Nos. 136 and 154. Each form provides 
for payment being made by the judgment-debtor to the process server ol 
the amount of the decree and costs of execution, in which case the warrant 
ceases to have effect, the judgment-debtor being released from custody 
in the one case or his property in the other, these directions being more 
expressly given in Sections 336 and 275 of the Code itseH. This latter 
section is instructive as showing that payment into Court is a satisfaction 
of the decree so far as the judgment-debtor is concerned, as inay be 
gathered from the wording, " if the amount decreed with costs, &c., be paid 
“ into Court, or if satisfaction of the decree be otherwise made through tne 
“ Court ” But this is by the way. From the references made it cannot 
be doubted that a payment to an officer of the Court under direction of 

the Court is as effectual as a payment made directly into Court, mo 
case of a receiver seems precisely on the same footing. He is an office 
of the Court equally with a bailiff or a process server, and he collects tno 
money due under the decree also by direction ol the Court, and payment 
to him is therefore as good and valid as to the Court itself, falling as i 
does under Clause (c) of Section 257. In this view I come to the 
sion that the judgment-debtor, appellant in this case, has discharged the 
decree-debt in execution to the extent of the Rs. 84o and odd of money 
collected by the receiver, and that execution can proceed only for the 
balance due if any. I would therefore reverse the decision under appea 
and restore that of the District Munsif with appellant s costs throughou 

to be paid by the respondent. j un- rha 

It appears that the appointment of the receiver was made by «n 

Munsif without the express authorization of the District Court, 
required by Section 505 of the Code, but as the appointment has bee 
treated throughout as a valid one, its validity cannot 

this late stage of the case ; at any rate it is a matter to which princ Pl® 
of “ guod fieri non dehet factum valet ” may most appropriately ® ' 

In consequence of the difference of opinion ' 

the case was referred to the Full Bench consisting of [232] OOLLINS, U •. 
Shephard and Davies, JJ.. who delivered the following 

JUDGMENT. 

The appellant not being represented and not 
appei with costs. Under the provisions of Section 575. Cml Procedure 
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Code, the ordar of this Court, dated 34bh January 1894 

thetti (1) prevails, and the order of the District Court 

26th a\ugust 1892, passed on C.M.A. No. 8 of 1892 
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of Madura, dated 
, is reversed with 
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SUBRAMANIAN Chetti AND OTHERS {Plaintiffs), AppcUants V. 

Rakku Servai and others (Defendants), Respondents.^ 

[7th January, 1897.] 

Suec^sion Certificate Act-Act VII of 1839, Section i-Debt due to Hindu famih 
jointly, •' y 

In a suit by the members of a joint Hindu family for a debt due on a document 
which is executed in favour of a deceased member of the Lmily, but on the face 
of which it does not appear that the debt is a joint debt, the plaintiffs need not 
produce a certificate under the Succession Certificate Act, if they can prove that 
the debt was due to the family jointly : 

FisnA’afarnmanna V. Venkayya {2} explained. 

Qucsre: whether a plaintiff, in a suit to recover money by the s^le of property 
mortgaged, need produce a certificate under the Succession Oertifijate Act. 

CF.. 22 M. 380; R.. 4 L.B.R. 99.] 

Second appeal against the decree of P. Narayanasami Ayyar, 
Subordinate Judge of Madura (West), in appeal suit No. 763 of 1894, 
reversing the decree of S. Ramasami Avvangar in original suit No. 158 
of 1894. 

The suit was brought on a mortgage executed by the first defendant, 
the managing member of a joint Hindu family consisting of himself and 
'defendants Nos. 2 to 5. The mortgage was executed on the 15th of 
November 1870 and provided that the mortgagee should enjoy the property 
for four years, after which [233] time the mortgagee might redeem on 
P&yment of the mortgage money. The mortgage was executed in 
favour of Nachiappa, the father of plaintiffs Nos. 1 and 2, and on his 
death (some time before 1881) the mortgag'^-debt passed by survivorship 
to his SODS and his brother Subramanian Chetti. Subsequently Subra- 
Dianian Chetti assigned bis share to plaintiff No. 3. The plaintiffs 
^sre for some time in possession of the land when, as they alleged, 
they were ousted by the defendants. They now sued to recover the 
•amount due under the mortgage-deed by the sale of the property morfc- 
Saged. The District Munsif decreed for them. On appeal the Subordi¬ 
nate Judge reversed the decree of the District Munsif on the ground that 
the plaintiffs had not produced a certificate under the Succession Certifi¬ 
cate Act. He said, “ there is nothing in Exhibit A to show that the debt 
vvas a joint debt, due to the father and sons. In Venkataramanna 
„ V. Venkayya (2) the Madras High Court have held that a Hindu is not 
entitled to sue on a bond executed in favour of his undivided father, 
^.deceased, without the production of a certificate under Act VII of 1889, 
unless it appears on the face of the bond that the lebt claimed was due 

* Second Appeal No. 1180 of 1895, 

(1) 17 M. 601. (2) 14 M, 377. . 
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‘ to the joint family consistiog of the father and the son. The District 
' Munsif dwells on this point in paragraph 6 of his judgment. The 
'* defendants have taken an issue on the question, and there is no 
“ admission. Under Section 4 of Act YII of 1889, no Court can pass a 
" decree unless a certificate is produced. The arguments of the District 
'* Muosif are not supported by law. In the recent Full Bench case of 
" Fateh Chaitd v. Muhavimad Bakhsh (l),it has been held by the Allaha- 
** bad High Court that production of certificate of succession is a condition 
*' precedent to decree in a suit for sale onmortgage, dissenting from the 
" ruling of the Calcutta High Court in Kanchan Modi v. Baij Nath Singh{^). 
“ Therefore, following the rulings of the Madras and Allahabad High 
“ Courts, the suit ought to have been dismissed." 

The plaintiffs appealed on the following grounds 

(1) That the Subordinate Judge is wrong in holding that a succession 
certificate was necessary. 

(2) The debt being due to an undivided family and the suit being 
one for sale of mortgaged property, the Act does not apply. 

[234] (3) Even if succession certificate was necessary the Subordi¬ 
nate Judge should have merely given time to the plaintiffs for producing 
it and not dismissed the suit. 

Krishnasami Ayyar, for appellants. 

Sivasami Ayyar, for respondents. 

JUDGMENT. 

As the Munsif found that the debt was a joint debt and that finding 
was not disputed in appeal, we must decide, following YenkataramaTina 
V. Venkayya (3), that no succession certificate was necessary. The 
strict interpretation put on that case by the Subordinate Judge, viz-y 
that it is only when the fact of the debt being a joint one appears on 
the face of the document that a certificate is not necessary, has not been 
adopted by this Court itself which has recognized other proof of the debt 
being joint beyond what appears on the face of the document. 

It has further been urged that this being a suit on a mortgage for sale 
of the mortgaged property, the Succession Certificate Act does not applyi 
and the case of Baij Nath Das v. Shamanand Das (4) has been relied on 
in support of the contention. That case, however, is in conflict with the 
Full Bench case of Faie/i C/tand v. Muhammad Bakhsh (1). We are 
not called upon to decide the matter now, as we find for another reason 
that no certificate was required. The second appeal must, therefore, be 
allowed, and we reverse the decree of the Lower Appellate Court and 
restore that of the District Munsif. The appellants’ costs in this and 
the Lower Appellate Court must be paid by the respondents. The time 
for payment of the mortgage money is extended to three months from- 

this date. 


(2) 19 C.336. (3) 14 M. 377. 
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APPELLATE CRIMINAL. 

[236] Before Sir Arthur J. H. Collins, Kt.. Chief Justice and 

Mr. Justice Shephard. 

Queen-Empress v. Kattayan and others.* TlSth July. 1897.] 

outride jursiUictio,^Cri,n.nal Pro- 

Section 83 of the Criminal Procedure Coia applies to warrants issued under 

section 1 of Act XIII of 1859. and consequently such warrants may be executed 
outside the local jurisdiction of the Magistrates issuing them. 

[P-. 20 A. 124 = A.\V N. (1897). 220 : R., G Bom- L.R 255 (257) = 33 B. 22.] 

fK referred for the orders of the High Court under Section 438 of 

r m • , Procedure by J. K. Batten, Acting District Magistrate 

01 irichinopoly. 

The case was stated as follows : — 

“ K second-class Stationary Magistrate of Kulittalai in this district 

“ under Section 1 of Act 

/ L *-^0 second-class Magistrate of Coonoor for the arrest 

of three persons resident in this district. 

J, As the Government of India is advised that there is reasonable 
tt for doubt whether the provisions of the Code of Criminal Procedure 
^ (1832) regarding warrants apoly to warrants issued under Section 1 of 
Act XIII of 1859, and whether a warrant under that Act can be executed 
^ at all outside the jurisdiction of the Court which issues it, I have the 
honour to request an authoritative ruling on the point.” 

The Public Prosecutor (Mr. Porvcll), for the Crown : 

I am instructed to put before the Court the arguments for and 
gainst the legality of executing warrants issued under Section 1 of Act 
^III of 1859 outside the jurisdiction of the Court issuing them. Whether 
such a procedure is legal or not depends upon [236] whether Section 83 of 
the Criminal Procedure Code applies to these warrants, for there is no 
other provision by which they could be executed outside the jurisdiction. 

First as to the considerations which would seem to show that the 
procedure in question is illegal, and that Section/^ of the Criminal 
Procedure Code does not aoply to these warrants : Sections 75 and 93 of 
the Code would seem to limit the provisions of Chapter VI, in which 
oection 83 occurs, to warrants issued under the Code. Now warrants 
issued under the Code, as opposed to warrants not issued under the Code, 
®Q8t mean warrants for the arrest of persons triable under the Code. 
But the workman for whose arrest a warrant is issued under the Act is 
uob triable under the Code. Only those persons are triable under the 
Lode who are charged with having committed an offence (see Section 5 
the Code), t.e.. with having done some act which renders them liable 
punishment [SecCion 4, Clause (p)]. Now the workman for whose 
arrest a warrant is issued under Act XIII of 1859 has done nothing 
punishable ; he only becomes liable to punishment when he has failed to 
obey the Magistrate’s order directing him to repay the advance or 
perform the work. It would, therefore, appear that when the warrant 

Uriminal Revision Oase Nd« 29 of 1897. 

The same ruling was given in 20 M. 457, in/rn.—ED,] 
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issues he is not triable under the Code and that consequently the warrant 

is not issued under the Code. o oo # 

Next as to the considerations which show that Section od ot cne 

Criminal Procedure Code is applicable to warrants issued under Act 

XIII of 1859 : Tbe reasoning which I have put before the Court assumes 

that the fraudulent breach of a contract is not an offence within the 

meaning of the Code, because it is not the mere breach of contract wtucn 

is punishable, but the failure to obey the order of the Magistrate. Hub 

the preamble to Act XIII of 1859 would show that it was intended to 

punish fraudulent breaches of contract; for it declares that the remedy 

bv suit in the Civil Courts for the recovery of damages is wholly msutn- 

cient. and it is just and proper that persons guilty of such f[a’idulent 

breaches of contract should be subject to punishment; and tbe Act 

prescribes the modes of bringing such fraudulent breaches of contract to 

punishment. ^ n •. 

Moreover before the Procedure Code of 1882 was passed, it seems 

clear that warrants issued under Act XIII of 1859 could be executed out¬ 
side the iurisdictioD. At the time when that Act was passed, Acts VU 
of 1854 and XVII of 1856 were in force; [237] and under Section 5 
of the former Act and Section I (2) of the latter Act. warrants issued 
under Act XIII of 1859 could have been executed outside the jurisdic¬ 
tion. Before these Acts were repealed, the Criminal Procedure Code, Act 
XXV of 1861, came into force. Under Section 84 of that Code, warrants 
could be issued outside the jurisdiction of the Magistrate issuing them. 
Tbe provisions of that Code were, by Section 21 . applicable to all offences, 

(1) Section 5 ot Act VII ot 1854 was as follows 

The warrant o! any Magistrate or Justice of the Peace having jurisdiction in any 
part of the territories under the Government of the East India Company for the arress 

of any person charged with having committed any ofience, whether such warrant oe 

issued under the provisions of this Act or not, may bo executed within the jurisdiction 
of any other Magistrate or Justice of the Peace having jurisdiction in any part of tne 
said territories, whether in the same presidency or not. upon having a written authority 
under the hand and seal of tbe Magistrate or Justice of the Peace within whose pi"®’ 
diction it may be executed, previously endorsed thereon, and which endorsement may 

be to the following effect, 

To the Nazir [or other officer as the case may bo] of the Zillan of 
“This warrant may be executed in the Zillah or District of l u 

[describing the Zillah or District of tbe indorsing Magistrate or Justice of the Peaoej 

by any of tbe officers to whom the same is directed or by _ . ^ 

” [describing by his name of office the officer to 

a similar warrant, issued by the indorsing Magistrate of Justice of the Peace, would e 
directed.] 

(21 The preamble to Act XVII of 1856 and Section 1 thereof were as follows : 
Whereas by Act VII of 1854. certain provisions were made for the execution, m an/ 
part of the territories under the Government of tbe East India Company. , 

arrest issued by competent officers in any other parts thereof, and whereas it is exp^ e 
that similar means should be provided for the execution as aforesaid of all other crimm 

process issued as aforesaid, it is enacted as follows :— 

Any criminal process whatever including summonses, subpoeoas. and searon 
rants, as well as warrants of arrest, issued by any Magistrate having jurisdiction in 7 
part of the territories under the Government of tbe East 1 °^!* Company, may ^ 
executed within tbe jurisdiction of any other Magistrate having jurisdiction m any P 
of the saidterrritories, whether in the same Presidency or not, upon having a wr ^ 
authority under the hand and seal of tbe Magistrate within whose jurisdiction it is t 
executed previously endorsed thereon. Provided that no summons or 

issued by a Magistrate to compel the attendance of a defendant or witnew from anj 
place beyond the local limits of his jurisdiction, unless special be 

the satisfaction of the MagistraU in support of the applioatiOD, which grounds shall 

recorded before tbe sommons or subpoena is issued. 
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bv Crimirf n M u®’ P'' '“W, triable 

^ ‘hat Code 

thk Jfpunishable acts. The effect of — 

wlrAc f applicable to warrants issued Appel- 

fraudnltnt because the word offence would cover LATE 

of 1879 contract. The same reasoning applies to the Code CRIMINAL 

1 fi 7 ‘be corresponding sections were Section 8 and Section 

ID/, and ID which the word offence was not dotined. 

Sections 7 and 8 of the Code of 1872, all criminal trials, 
and by bection 6 all enquiries by Magistrates were to be held according 
to the provisions of the Code. It cannot be denied that even in its first 
stage a case under Aat XIII of 1859 is eicher a criminal trial or an en- 
quiry. The only reported case that can be found with reference to this 

A f VTTT whether a case under 

® . 1859 could be tried summarily. The point deserving of 

notice in this case was that all the Courts dealing with it accepted tbe 

^ct that the Criminal Procedure Code governed Act XIII of 1859. The 
rocedure Code Act X of 1882 for the first time defined the word offence’ 

Us an act or omission rnade punishable by any law). It is unreasonable 
suppose that the Legislature by this mere definition intended to take 
away from Magistrates issuing process under Act XIII of 1859, tho right 
so essential for its working and so long existent of having process execut- 
od in another jurisdiction. Had this been the intention, it would have 
been clearly expressed. 

^ ^ If the new Code does not apply to Act XIII of 1859, there is no pro- 

and no procedure prescribed governing tbe proceedings before 
a Magistrate under that Act. How is the Magistrate to secure tbe 
^ttendance of witnesses and what process is to be adopted to compel pro¬ 
duction of documents ? 

If process cannot be executed beyond the jurisdiction of the Sub- 
Magistrate, e.g», if the Sub-Magistrate of Coonoor cannot issue any 
summons or warrant beyond a radius of 5 or 6 miles, and can neither 
summon a defaulting cooly from Ootacamund, nor issue a bailable warrant 
orhim in Mettupalaiyam, Act XIII as a safeguard of the planting inter¬ 
est IS absolutely valueless. 


ORDER. 

We are clearly of opinion that Section 83 of the Criminal Procedure 
Lode is applicable to warrants issued under the provisions of the Act XIII 
of 1859. There are no words in that section limiting the operation of it 
w Warrants issued under the Code. The reference to warrants issued 
^der the Code made in Sections 75 and 93 cannot, we think, be taken 
*!o have the effect [239] suggested. It cannot be supposed that, if 
Wher: the Code of 1861 and 1872 were in force, the sections in them corres¬ 
ponding to Section 83 of the present Code were applicable to warrants is- 
syed under Act XIII of 1859, that state of the law was intended to be 
altered in the Code of 1882. To hold that none of the provisions of Chap- 
^I of the Code apply to such warrants would lead to tho conclusion 
Jbat there is no provision made for the issuing or executing of them. It 
J8 nob necessary to say whether, under the Act of 1859, breach of contract 
*8 constituted an offence. The language of the Act appears to us to indi¬ 
cate that such was the intention of the Legislature, but at any rate the 
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Act authorizes the Magistrates, on a complaint being made, to issue a 
warrant, and the only Question is whether the provisions of the Criminal 
Procedure Code apply to that warrant. We think that the provision in 

question’ldoos apply. 


20 M. 239= 6 M L.J. 266. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. ColliuSt Kt.^ Chief Justice^ o.nd 

Mr. Justice Benson. 


In Second Appeal No. 792 of 1895 : 

PeRIAVENKAN Udaya TevAR (Defendant), Appellant v. 
SUBRAMANIAN Chktti (Plaintiff), Respondent.'^ 

In Second Appeal No. 1440 of 1895 : 

SUBRAMANIAN Chetti (Plaintiff), Appellant v. ^ 
Periavenkan Udaya Tevar (Defendant) Respondent. 

[5th, 7tb, and 13th October, 1896.] 

Limitation Act, Section Acknowledgment—Deposition sunned by the debtor. 

To satisfy the requirements of Section 19 of the Limitation Act an acknowledg* 
ment of a debt must amount to an acknowledgment that the debt is due at 
the time when the acknowledgment is made. 

A record made by a Judge of the evidence given by a debtor as a ^ 

the trial of a suit and signed by the debtor is a writing signed by the debtor 
witHiD tho meaning of Section 19 of the LimitatioQ Acte 

[R., 22 M. 32 ( 38 ) = 8M,L.J. 219 (224) ; 10 Ind, Gas. 142=151 P.L.K. 1911 = 194 P. 
W.R. 1911.] 

[240] Second appeals against the decree of C. Gopalan Nayar, 
Subordinate Judge of Madura (East), modifying the decree of S. 
sami Ayyangar. District Munsif of Sivaganga, in original suit No. 178 of 

1894. ^ . 

The plaintiff sued to recover from the defendant the sum cn 
Rs. 963-3-11, together with interest thereon amounting to Rs. 419, which 
he alleged to be due under an agreement made in the year 1887. 

The defendant is the present Zamindar of Sakkandi, and prior to 
1887 his deceased brother was the Zamindar. Prior to the agreement now 
sued on, the defendant and his brother mortgaged to the plaintiff and biS 
brother half of the village of Sakkandi. The plaintiff and the defendant s 
brother subsequently prevailed on several ryots of the village to execute 
in favour of the plaintiff muohilikas in which the occupancy rights in the 
village were recognized as belonging to the ryots who executed the 
likas. The occupancy rights in the village were, however, claimed by on 
Kylasam Chetti, and in 1887 the late Zamindar (the defendant's bro*iberB 
agreed to indemnify the plaintiff against the costs of any suit that . 

Chetti might bring in respect of his occupancy rights. Kylasam Che 
brought a suit (original suit No. 1 of 1888 on the fie of the^ Sub-^ ow 
against the plaintiff and the ryots asserting his occupancy rights in t a 
village and obtained a decree. Kylasam Chetti took out execution tor 
costs. One warrant was issued for Rs. 620 against the ryots, this _ 


• Second Appeals Nos. 792 and 1440 of 1896. 
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the pS ff On the "«no^ 

Rs 963 3 11 wMeh h November 1890, plaintiff paid the sum of 
ybd d-H, which he now sued to recover with interest Tha <?nit waa 

mstituted on the 21st June 1894 ; and the plaintiff reM ofan ackn^w! 

^ deposition given by the plaintiff in original suit 

fh°e pt!o°/of.^Lt:t‘^:/^^ ^ starting poinH: ^ 

The deposition was in the following terms;— 6 M.L.J. 26&. 

suit of°l88S® been brought in original 

soil nn^n t ' oon^®“ Proosss was brought I executed a promis- 
" %u^ Annamalai Chetti for the amount the ryots had 

“ fnr 1 process against the ryots was for Rg. 600 and odd. Tt was 

" 1 mn' The promissory note I executed for Rs 

. i.UUUwason account of the process of attachment and arrest brought 

suit No. 1 of 1888. It is not true that 
•*A r and odd out of this amount was due to Annamalai Chetti on prior 
^ aeaiings. This promissory note is with Annamalai Chetti. A process was 
..Drought against the plaintiff for Rs. 600 and odd and he paid this 
^amount as he was one of the defendants. Two processes were brought 

against the ryots for Rs. 1,000, and the other against the 
plaintiff for Rs. 600 and odd. 

Q- The Zamindar had agreed to pay all the costs. Why did you 
„ execute a promissory note for Rs. 1.000 only, and why did the plaintiff 
pay the balance of Rs. 620 and odd ? 

“h *^ad been brought against him for this amount and so 

. Depaid. He paid as he was one of the defendants (the first defendant). 

-this amount of Rs. 600 and odd also I was bound to pay under the 

original understaodingi but fche plaintiff paid it, as a warrant was brought 
for his arrest.’* 

defendant pleaded that he was not a party to the agreement; that 
0 agreement was not supported by consideration ; and that it was illegal. 

Both the Lower Courts found that the agreement was supported by 
^haiderabion, and that the defendant was a party to it. The District 
hnsif, however, held the consideration, for the agreement was illegal and 

oismiaaed the suit. 

Oh appeal the Subordinate Judge reversed the decree of the Munsif. 

9 to the acknowledgment contained in defendant’s deposition, he said: 

Defendant’s acknowledgment of liability in Exhibit B on account of 
®^ 0 y paid by plaintiff under the warrant of arrest only covers 600 or 
d 20 and odd rupees and not Rs. 963-3-11. Probably it is due to some 
Mistake or misapprehension, but I cannot go behind the document. To 
he extent of the claim admitted, this is a good acknowledgment within 
fk of Section 19 of the Limitation Act and in modification of 

ho Munsif’s decree I shall direct defendant’s payment to plaintiff of 
08 . 620 with interest at 6 per cent, from date of suit.” 

Both plaintiff and defendant appealed. 

SuTidara Ayyar and Krishnasami Ayyar, for appellant. 

Narayana Rau, for respondent in second appeal No. 792. 

Narayana Rau, for appellant. 

[242] Sundara Ayyar and Krishnasami Ayyar, for respondent in 

fiooond appeal No. 1440. 


II 


<1 


171 





20 Mad. 243 


INDIAN DECISIONS, KBW SBBIBS 


[Yol. 


1890 JUDGMENT. 

OOT. 13. clearly of opinion that there was nothing illegal or opposed 

to public policy in the contract between the parties, so as to render 
Appel- plaintiff’s suit unsustainable. With regard to the alleged bar by 

LATE limitation, the appellant urges two pleas, viz., (1) that an acknowledgment 
Civil. in a deposition made by a debtor is not sufficient to satisfy the require- 
_ ments of Section 19 of the Limitation Act, inasmuch as a witness is bound 
20 M. 239 answer the questions put to him. and any acknowledgment cannot, 
i M.L.J. zee. regarded as voluntary ; and (2) that, in fact, the terms of the 

acknowledgment in Exhibit B. relied on by the Lower Appellate Court are 
insufficient. 


The first point was ably discussed in the case of Venkata v. Partha- 
sardhi il). The two learned Judges in that case took opposite views, 
but we have no hesitation in expressing our concurrence with the view 
adopted by Muttusamy Ayyar, J., viz., that a deposition given and signed 
by a witness in a suit is as much a writing contemplated by Section 19 as 
is a letter addressed by him to a third party. There is nothing in the lan¬ 
guage of the section or in the policy on which it is founded to justify us in 
restricting its scope by excluding statements made in depositions or other 
proceedings before a Court of Justice. The form of the writing is imma¬ 
terial. All that is necessary is that the acknowledgment should be in 
writing and should be signed by the party, or by his agent duly authorized 
in that behalf. The object was merely to exclude oral acknowledgments. 
It is true that a deposition is made on compulsion, and its forna is often, 
in fact, generally, determined mainly by the frame of the questions put to 
the witness. In construing, however, the sufficiency of any alleged ad¬ 
mission in a deposition, this fact should be carefully borne in mind, an 
this brings us to the second point urged upon us. viz., that the 
words used by the defendant in Exhibit B are not such an aoknowl^g- 
ment as the Act requires This contention, we think, is well founded, ihe 
words used are—"This amount of Rs. 600 and odd also I was bound to pay 
" under the original understanding,bub the plaintiff paid it, as a warrant; was 
"brought for his arrest.” These words admit that a liability existed attde 
time [243] of the original understanding that is some three years ^ ® 

acknowledgment was made, bub they do nob admit any 
existing at the time that the statement was made. It is true 
do not deny such liability, bub that is nob sufficient. It is ® . .? * 

had the witness been given the opportunity, he might have J' ^ 
debt had been satisfied subsequent to the original undersbandiDg. bub it was 
not necessary for him then to have stated this. It was his duty ® 
the questions put to him, and the statement cannot be construed as 
implying anv admission beyond what is on a reasonable cocsbrucbio 
contained in the words themselves. To satisfy the requirements of the 
section, the words must be such as to show that there was an existing 
jural relationship, as debtor and creditor, between the Parties at th 
when the admission was made, or at some time within the perio 
limitation prescribed by law, according to the nature of the suit. 
present case, there is no such admission. The admi^BSion mere.y is that 

in 1888 the defendant was bound to pay the sum. That admission g 
be made now without conflicting with the defendant s plea that 

recovery of the debt is now barred. 


(1) 16 M. 220. 
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nn„r? “V®,ye ““St set aside the decree of the Lower Appellate 
Court, and dismiss plaintiff s suit with costs throughout. Tnis involves 
the dismissal of second appeal, No. 1440 of 1895, with costs. 

20 M. 243. 

appellate civil. 

Before Sir Arthur J. U. Collins, Kt., Chief Justice, and 


1896 

Oct. 13. 


Mr. Justice Benson. 


AppeL' 

LATE 

Civil. 


20 H. 239» 
6 H.L.J. 266 


Palani Konan {Plaintiff), Appellant v. Masakoxan 
AND OTHERS {Defendants) Respondents.* 

[17th October, 1896.] 

B%ndu Law^Suit by a purchaser from a co parcener ^Decree tor share of co.parcener in 
specific propertrj. 

Id a suit to recover possession of property purchased by the pUintiCf, if it is 
ro*5? property is not tho separate property of the plaintiff's vendor but 

laMJ belongs to the joint family of which plniotiS’s vendor is a member, the 
plamtifl is not entitled to a decree for his vendor’s share in that property and 
the suit must be dismissed. 

L.R. 620(626) : 23 M. 608 (611) = 10 M.L.J. Hi (143)'; 
25 M. 690 (716) (F.B.) ; 34 M. 269 (271) = 7 Ind. Cas. 559 = 20 M.L.J. 743 = 8 
M.LT. 269=(1910) M.W.N. 380; 15 C.P.L.R. 156 (159); 23 M.L.J. 64 (76) = 
11 M-L.T. 393=14 Ind. Cas. 524 (531) ; 32 P.R. 1908 = 151 P.L.R. 1903 = 75 
P.W.R. 1903 ; 1 5.L.R. 133 (136). 2 S.L.R. 43 (47).] 

^ Second appeal against the decree of T. Weir, District Judge of 
Coimbatore, in appeal suit No. 183 of 1893, reversing tbe decree of 

1« T. Rangachariar, District Munsif of Coimbatore, in original suit 
No. 353 of 1891. 

Plaintiff sued to recover possession of certain land from defendants 
Nos. 1 to 4, by whom ha alleged he had been dispossessed. He claimed 
to be the owner of the land by purchase from Karupayyi, the mother and 
guardian of tbe minor sons of lyavu Chetty. The property in question 
had previously been purchased by lyavu Chetty in this own name. 

The defendants Nos. 1 to 4 denied the alleged dispossession, and set 
Up title in Nachi Chetty, the brother of lyavu Chetty. Naohi Chetty 
J^as thereupon made fifth defendant and contended that the land did not 
belong exclusively to lyavu Chetty. 

The Munsif found that the land was thes eparate property of lyavu 
Chetty, and gave plaintiff a decree. On appeal the District Judge found 
^at the property was the joint family property of lyavu Chetty and 
Nachi Chetty and reversed the decree of tbe Munsif. 

The plaintiff appealed on the following ground amongst others :— 

*, Tho plaintiff is, at any rate, entitled to the moiety belonging to 
ijyavu and his sons, and the learned Judge ought not to have dismissed 
the suit altogether.” 

Besikachariar, for appellant. 

BangayyanQar, for respondents. 

JUDGMENT. 

, The only ground urged upon us in this second appeal is that, even on 
the finding of tbe District Judge that lyavu Chetty and Nachi Chetty 


• Second Appeal No. 762 of 1895. 
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were undivided, and that the property sold to plaintiff was their joint 
family property, still the District Judge ought not to have dismissed the 
suit in toto, but should have given plaintiff a decree for one-half of the pro¬ 
perty, as being the share of lyavu Cbetty therein. We cannot admit this 
contention. The case of Venkatarama v. Meera Labai (1) is a clear autho¬ 
rity for holding that the puchaser of an undivided [245] share of one mem¬ 
ber of a Hindu family in specific family property cannot sue for partition 
of that portion alone, and obtain delivery thereof by metes and bounds. 
Still less can he do so in a case like the present where he sues on an 
allegation that the property is the self-acquisition of the vendor, and it 
is proved that it is joint family property. The course, which the plaintiff 
should take is pointed out in the case to which we have referred. He 
can recover nothing in this suit. 

The decree of the District Judge was, therefore, right. We confirm it 
and dismiss this second appeal with costs. 


20 M. 243 = 7 M.L.J. 222. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

Perumal AyyAN (Plaintiff) Appellant v. ALAGIBISAMI 
BH4.GAVATHAR AND OTHERS (Defendants). Respondents.* 

[14th October and 12th November, 1896.J 

hxrtiitaiion^Ariicle 132. Limitation Act—Hypothecation bond for payment on certain 
date—On default tn payynent of interest whole amount payable on demand^Mcan- 
ing of "payable on demand,*' 

When a hypothecation bond provided for the repayment of the principal sum 
on a certain date with interest in the meantime payable monthly, and f“' 
provided that, on default in paymetit of interest, the principal and interest shoulu 
become payable on demand : 

Held, that the period of limitation prescribed by Article 132 of the Limitation 
Act, began to run from the date of the default. Hanmantram Sadhuram P%ty 
Bowles (2) and Ball v. Stowell (3) distinguished. 

tR.. 22 M. -20 (22); 30 M. 426 (P.C.) = 4 A.L.J. 625 = 9 Bom.L.R. 1X04 = 6 O.L.J. 379 
= HC.W,N. 1005(P.C.) = 34I.A. 186 = 17 M.L.J. 444; 10 M.L.T. 268 (259), 
16 0.C. 45 (47).] 

Second appeal against the decree of J. W. F. Dumergue, District 
Judge of Madura, iu appeal suit No. 829 of 1S94, reversing the decree o 
K. Krishnama Chariar, District Munsif of Madura^ in original suit No. 

307 of 1894. ^ 

This was a suit brought on a registered bond to recover, by the sale oi 

certain property thereby hypothecated, the sum of [246] Rs. 724-7-9, being 

the balance of principal and interest due on the bond. 

The bond was executed on the 9th of February 1882 by the first 
defendant in favour of the plaintiff. Its terms are set out in the judg¬ 
ment. It provided for the payment of the principal in two years and to 
the payment of interest in the meantime monthly. On default in the pay¬ 
ment of interest the principal with interest at an enohanced rate becam 


* Second Appeal No. 850 of 1895. 

(1)13M.275. (2) 8 B. 561. (3) 2 A, 322. 
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VII.] PERUMAL AYYAN v. ALAGIRISAMI BHAGAVATHAR 20 Mad, 217 

188^1? 'vas made in March 

th« A , A 150 on the 18th Octol er 88 

riainHff® ’“’''“’■“S °n account of the bond T^e 

on thfIsTJur 1897 ThTd'! 'a 

thJ fL. . •*. u ■, The defendants pleaded, amongst other thing’s 

\rticl0 ISO^of iinaitation. The District iVIunsif held that 

tide id^ of the Limitation Act was anplicable—a finding that wa <5 nob 

Sth^Fe^briary^lSsi—^ cause of action arose on the 20 M. 243 = 

bwSiw »; ‘b- 

Mun^f“ “rT*ia‘^F reversed the decree of the District 

wa. ™ A . “®’‘l money became payable when the first default 

was made in payment of interest, that is, in March 1882. He further held 

undeJ 1SS3 did not operate 

n^foA f r ° Limitation Act to give a fresh starting point for the 
period of limitation since the money was not paid as interest, and that if 
1 C was regarded as part payment of principal, the fact of payment did not 
appear m the handwriting of the first defendant. 

The plaintiff appealed. 

Bhaskyam Ayyangar, Pattahhirama Ayyar and Gopalasami Ayyanaar 

tor appellant. ’ 

Sivasami Ayyar, Madahava Rau and Naiesa Ayyar, for respondents. 


JUDGMENT. 

otily question argued before us is that of limitation. The decision 
o?fK “depends upon the construction to be placed on the terms 

I the bond as to the time when the money became due and payable. The 
oond runs as follows :— 

« > ' As I have received Rs. 300 (three hundred) in respect of both 

Items in accordance with the said particulars, I shall pay you every 
41 Rs. 3, being the interest on the said amount at 1 per cent, per 

mensem and (shall pay) the principal Rs. 300 in two years' time and 
4, *‘®ceive back this, the three deeds and the former debt-bond. If, in the 
^meantime, the hypothecated chits fall to my lob, I shall receive the sums 
^ due thereon, and pay them endorsing payment herein below. If there be 
default in making payments as aforesaid, in subscribing to the said chits, 
„®r m paying the interest every month, I shall pay in full the principal 
^ With interest at per cent, on demand by the holder out of my said 
,, hypothecated properties and other properties. I shall pay the commis¬ 
sion due for taking the first collections.” 

.This bond was executed on the 9th February 1882. If, therefore, 
he interest had been regularly paid, the principal would not have become 
due until the 9bh February 1884, and the suit having been instituted with- 
|u twelve years from that date, viz., in June 1894, would not have been 
Darred by limitation. It is, however, admitted that no payment at all was 
made until October 1885, and the Lower Appellate Court has found that 
toe Payment then made was nob made on account of interest, bub on the 
general account, and that this payment did nob, therefore, give rise to a 
hew tempus a quo so as to save the bar by limitation. 

The Lower Appellate Court held that the money became due on the 
hrst default in payment of interest, viz., in March 1882, and that, as 
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the suit was not brought within twelve years from that date, it was 

barred. ^ n t 

It is admitted that there is nothing to show that any demand tor 

payment was made by the plaintiff before the 9th February 1884 and it 
is argued bv the appellant before us that, in the absence of such demand, 
the money did not become due until the 9bh February 1884, and that the 

_ suit was, therefore, improperly dismissed as time-barred. 

20 M 245^ We do not think that this contention can be sustained. It is con- 

7M.L.J. 222. ceded that, if the bond ran simply “I shall pay the principal with interest 

on demand,’’ no demand would have been necessary to make the money 
due. and that time would have run from the date of the bond. 
Eempnmmal v. Hanumayi (1) and Bameshwar [248] Mandal v. Bavi Chand 
Boy (2). The fact that there is a previous covenant to pay the oaoney 
within a certain date does not, we think, alter the meaning or effect of the 
words in the later clause making the money payable on demand. The words 
‘ on demand ’ must, we think, be regarded as a technical expression equiva¬ 
lent ‘ to immediatelv’ or ‘ forthwith.’ That, we think, was the intention of 
the parties. The defendant having failed to pay the interest according to 
the stipulation in the first part of the bond, the money became payable 
forthwith, and no actual demand was necessary to complete the plaintiff s 
cause of action. 

The appellant’s vakil has referred to Haninaniram Sadhuram I itl/ v. 
Boioles (3) and Ball v. Slowell (4), but neither of them is on all fours with 
the present case. In the former, the words were ‘ if so required,’ and the 
High Court held that there was a deliberate omission by the plaintiff to 
realize the condition on which the amount should become payable. In 
other words, it held that the intention of the parties was that the money 
should not be payable unless and until the plaintiff required the defendant 
to pay it. In the second case, it was found that the money was to 
become due only on default in payment of both premia and interest, an 
there was no proof that there was default in payment of the premia. 

In the present case, we are of opinion that the plaintiff’s right to aua 
accrued on first defendant’s first failure to pay the stipulated interest, tha 
is, in March 1882. The Lower Appellate Court has found as a fact, thac 
the payment made by first defendant in October 1885 was not made on 
account of interest. That is a finding of fact which we cannot 
in second appeal. Time, therefore, ran against plaintiff from March I°® * 
and his suit, not having been brought within twelve years from that aac , 

was barred by limitation and was rightly dismissed. , 

We, therefore, confirm the decree of the Lower Appellate Court a 

dismiss this second appeal with costs. 


(1) 2 M.H.C.B. 472. 
(8) 6 B. 561. 


(2) 10 0.1033 (1034) 
(4) a A. 322. 
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[249] APPELLATE CIVIL. DEC. 4. 

Before Mr. Jmtice Subramania Ayyar and Mr. Justice Davies. Appbl- 

- LATB 

Appa Rau SanatI Aswa Rau (Plaintiff). Appellant v. KRISHNA- OlVIL. 

MURTHI (Defendant), Despondent.* [4th December, 18961 - 

20 M 249 » 

Limitat^ Act—Act XV of 1977, Section 5^Suit under Section 77 of Registration Act i M L 3 of 
Act III of Applicability of Limitation Act, Section b—Filing of suit on 
re.open\ng of Court. 

When the period of limitation, prescribed by Section 77 of the Indian Registra¬ 
tion Act, 1877, for suits brought under that section, expires on a day when the 
Court is olosed. Section 5 of the Indian Limitation Act, 1877, does not apply, 
and the suit, if instituted on the day that the Court re-opens is barred. 

[R.. 32 M. 179 = 8 M-L.J. 265.] 

Appeal against the decree of N. Saminada Ayyar, Subordinate Judge 
of EUore, in original suit No. 6 of 1895. 

The facts of the case were as follows:— 

The plaintiff, a Zemindar, obtained from the mother and guardian of 
the minor defendant (his tenant) a muchalka, which he sought to have 
registered by the Sub-Registrar of Gudivada. The mother and guardian 
of the defendant denied execution, and the Sub-Registrar declined to 
register the document. Thereupon the plaintiff appealed to the Registrar 
of Kistna, who rejected the appeal. The order of the Registrar was 
passed on the 6th December 1894, and the thirty days allowed by Section 
77 of the Indian Registration Act, 1877, for the institution of a suit in 
the Civil Court for a decree, directing the document to be registered, expired 
OQ 5th January 1895. On that day the Court was closed, it then being 
the Christmas holidays. On the 8bh January 1895, the Court re-opened 
and on the same day plaintiff filed this suit, praying for a decree ordering 
the Sub-Registrar of Gudivada to register the muchalka. The Subordinate 
Judge, relying on Veeramma v. Abbiah (1), dismissed the suit on the 
git>und that it was barred by limitation. 

The plaintiff appealed. 

Bhashyam Ayyangar &nd Gopalasami Ayyangar, for appellant. 

Sivasami Ayyar, for respondent. 

JUDGMENT. 

[2d0] Though the precise point for decision in the Full Bench Case 
(Veeramjna v. Abbiah (1)) related to the applicability of Section 7 of the 
Limitation Act alone to suits brought under Section 77 of the Registration 
Act, yet having regard to the reasoning, as a whole, adopted by the learned 
Judges in arriving at their conclusion that Section 7. did not apply, we 
think we cannot but hold, on the strength of that decision, that Section 5 
Also is inapplicable to such suits. 

Arguments, however, have been urged before us, which appear to 
liAve considerable force in favour of the applicability of Section 5, but we 
think the question is concluded by the Full Bench decision, and conse¬ 
quently that we are not at liberty to discuss it. 

The appeal fails and is dismissed with costs. 


* Appeal No, 168 of 1895« 
(1) 18 M. 99. 
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APPELLATE CIVIL. 

Befove Air. Justice Davies and Mr. Justice Boddam. 


Nallappa Eeddi (Plaintiff), Appellant, v. Ramalingachi Reddi 
AND OTHERS (Defendants), Respondents* [25t;h January, 1897.] 

Regisiration-^Indian Registration Act, 1877. Section 50-Lo5S of sale-deed. 

When a deed ol sale of immoveable property for more than Rs. 100 is lost 

within the time allowed for the registration of the same, the purchaser may 

bring a suit against the vendor to compel the execution and registration of a 
fresh deed ; 



and if, after the execution of the lost sale deed, the vendor has resold the 
property by a registered deed and delivered possession thereof to another who has 
notice of the sale to the plaintiff, the latter is entitled, as against the subse- 
queot purchaser, to a decree for the possessioa of the property. 

464 = 8 Ind. Gas. 794 (795); R.. 2 Ind. Cas. 244 {246) = 5 N.L.R. 70 
(74); D.. 1 L.B.R. 293 (296).] 


Second appeal against the decree of C. Venkoba Chariar, Acting 
District Judge of Trichioopoly, in appeal suit No. 162 of 1891, modifying 

the decree of M. A. Tirumala Chariar, District Munsif of Kulitalai, in 
original suit No. 313 of 1890. 

On the lObh of December 1889 the first defendant executed in favour 
of the plaintiff a sale-deed of certain land for Rs. 800, and [231] received 
from the plaintiff Rs. 280, part of the purchase-money, the balance being 
payable, as the plaintiff alleged, at the time of registration. The deed was 
never registered. Bub on tbe 22nd December it was, with some other 
things, stolen from the plaintiff’s house, and the plaintiff had not succeed¬ 
ed in recovering it. In January 1890 tbe first defendant sold the land 
in question to defendants Nos. 2 and 3. The sale-deed to these defendants 
was registered, and under it they had been put in possession pf the land. 
The plaintiff now sued to compel the first defendant to execute and 
register a fresh sale-deed and for possession of the land, or, in the 
alternative, for the return of the part purchase-money paid and for 
damages. 

The District Munsif passed a decree directing the first defendant, on 
the plaintiff paying into Court the balance of the purchase-money, to exe¬ 
cute and register a fresh sale-deed, and directing all the defendants to 
deliver up possession of the land bo the plaintiff. On appeal the District 
Judge, in reversing the decree of the District Munsif, said : 

.. . District Munsif is, I think, clearly wrong in treating the suit as 

if It was one for specific performance of a contract of sale. Here the 
sale-deed was executed and delivered, but the title alone had to be perfeob- 
ed by registration of the dead. This was nob done. The matter did not 
stop with a mere agreement to sell, which would in that case be a mere 
personal right enabling plaintiff to obtain a conveyance. There is no 
allegation in the plaint that there was any contract that a fresh deed of 
sale was proposed to be executed and registered. Section 27, Specific 
] Mief Act, has. I think, no application to this case, and the decree 
directing the first defendant to execute a fresh deed of sale and to have 
it registered, is, in my opinion, clearly unsustainable on the facts disclos¬ 
ed in the case. I think, also, that the decision in I.L.R., 14 Madras, 

• 

* SeaoDd Appeal No. 1383 of 1896. 
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^ oo°sider that the decision reported 
L° j ^aaras, page 341. shows the principles which govern cases of this 
^ Bind, and under the dictum therein ruled, the plaintiff has. T conceive, no 
right to obtaiD a secood conveyance. 

District Munsif has also awarded possession to plaintiff, and in 
.. ®®is. I think, he is clearly wrong. The second and third defendants have 
^ been in possession under a perfectly valid title; Their deed of sale 
IS registered and they have possession. [232] Plaintiff’s sale-deed 
was unregistered, and therefore Exhibit I prevailed over it under Sec- 
4 , Ragiatratiou Act. The second and third defendants paid first 

defendant Rs. 1,000 before the Sub-Registrar, and this fact is 
^ endorsed on Exhibit I. There is nothing to show that this was a 
^^aham payment. The defendants’ first witness wrote it and he speaks 
to its execution. There is nothing in the evidence or in the circum- 
stances of the case to lead to any suspicion in the matter. Plaintiff 
himself says that the first defendant asked him to take back his 
^^Rs. 280, and permit him to sell the lands to second and third defendants 
for Rs. 1,000, as they made him a better offer than plaintiff. I, 
therefore, find the fourth issue for defendants Nos. 2 and 3. The 
question of notice of a previous contract of sale does not arise in 
this case.” 

The District Judge, however, granted the plaintiff a decree for 
Rs. 348, which sum was made up of the part purchase-money paid by 
the plaintiff with interest, interest on the balance which plaintiff had kept 
•ready for payment on registration, and the value of the stamp paper on 
which the sale-deed had been engrossed. 

. Plaintiff appealed. 

Seshagiri Ayyar, for appellant. 

Pattabhirama Ayyar, for respondents. 


189T 

Jan. 26* 
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20 U 250. 


ORDERS. 

The plaintiff’s sale-deed having been lost, he was entitled to claim 
that the first defendant should execute a fresh deed of sale and register 
it, and assuming, as found by the Munsif that second and third defendants 
had notice of the sale to the plaintiff, he was further entitled to 
possession. 

The oases applicable to this are Nynakka Bouthen v. Vavana 
Mahomed N^aina Pouthen (1) and Nagappa v. Deou (2). In ^^enkatsavii 
V. Kristayya (3) relied on by the District Judge, the sale-deed had not 
been lost, and so there could be no claim for specific performance. The 
District Judge’s decision on this point is therefore wrong, and be is 
requested to find, on the evidence on record upon the issue, whether 
defendants Nos. 2 and 3 had notice of the sale to the plaintiff; in which 
ease the Munsif’s decree will have to be restored, and that of the District 
Judge reversed. The District Judge is requested to submit his findings 
'within one month from the date of the receipt of this order. [253] 
Seven days will be allowed for filing objections after the finding has been 
posted up in this Court. 


(1) 6M.H.C.R. 123. 


(2) 14 M. 55. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins^ Kt., Chief Justice^ and Mr, Justice 

Benson. 


Kaliappa Gounden {Plaintiff), Appellant v. Venkatachalla 
The VAN and others (Defendants), Bespmdents.*' 

[14th October. 1896.] 

Madras Acl II of 1864, Section 38 —Sale for arrears of revenue—Confirmation of sale 
after canccllaiicm. 

When a Collector has passed ap order under Section 38 of Madras Act II of 
1864, setting aside a sale for arrears of revenue, be cannot subsequently confirm 
the sale. 

Second appeal against the decree of T. Weir, District Judge of. 
Coimbatore, in appeal suit No. 211 of 1893, reversing the decree of T. T. 
Eangachariar, District Munsif of Coimbatore, in original suit No. 164 
of 1892. 

This was a suit to recover certain land with mesne profits. The land 
originally belonged to the first defendant, and for arrears of revenue due 
by him was sold by the Collector on the 20th March 1883 and purchased 
by the plaintiff. 

On the 2nd November 1883 the Collector passed an order setting 
aside the sale. But on the 29th August 1884 he passed the following 
order:— 

Read arzi No. 515 of this year which you submitted, stating that 
you bad (already) under our order given certain information in detail 
“regarding the cancellation of the sale of the fields, Nos. 110 and 111 in 
' the village of Senjeri. 

The abovementioned order has been cancelled, and the sale of tho 
said lands is confirmed in the name of Senjeri Kaliappa Gounden who 
* purchased the said lands.” 

And on the 8th November 1884 the Collector issued a sale certificate 
in the name of the plaintiff. 

[284] The District Munsif gave the plaintiff a decree, but on appoal 
the District Judge reversed the decree of the District Munsif. 

Plaintiff appealed. 

Ramabhandra Rau Sahib and Kasturi Rangayyangar, for appellant* 

Desikachariar, for respondents. 

JUDGMENT. 

There is no provision in Act II of 1864 which enables a Collector to 
revive a sale which he has once cancelled. In the present case the Head 
Assistant Collector cancelled the sale on the 2nd November 1883. Ha 
bad DO power to revive the sale nearly a year afterwards as be purports 
to have done. The issue of the certificate was, therefore, ineffectual to 
create any title in the plaintiff. 

We dismiss this second appeal with costs. 


I * Second Appeal No. 844 of 1895, 
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APPELLATE CIVIL. 

Before Mr, Justice Shephard and Mr. Justice Davies. 

Arumugam Pillai {Defendant), Appellant v, ArdnachaLLAM 
PiLLAI (Plaintiff), Respondent.*" [5th January, 1897.] 

iSdijis^ra^ton of ivills after death of testator^lnquiry by registering officer into disability 

of iestator^lyiaian Registraton Act, Sections 35. 40, 41. 

The ptooedure prescribed by Section 35 of the Indian Registration Act is not 
applicable to the registration of wills which, under Section 40 of that Act, are 
presented for registration after the death of the testator by persons claiming 
under them. 

Skcond appeal against the decree of E. J. Sewell, Acting District 
Judge of Tanjore, in appeal suit No. 211 of 1894, confirming the decree 
of 0. Venkobaohariar, Subordinate Judge of Tanjore, in original suit 
No. 30 of 1893. 

The plaintiff, the maternal uncle of one Manikam Pillai, deceased, 
Applied to have a document purporting to be the will of Manikam Pillai 
ifegistered. The Sub-Kegistrar refused registration, and on appeal the Regis¬ 
trar confirmed the decision of the Sub-Registrar. Thereupon the plaintiff 
filed this suit under [255] Section 77 of the Indian Registration Act, 
making the divided paternal uncle of Manikam Pillai the defendant in 
the suit. 

The defendant contended that the will was not genuine, that Mani¬ 
kam was a minor on the alleged date of its execution, and therefore not 
competent to make the will, and that moreover he was unconscious and 
fiot in a fit state of mind to execute any testamentary disposition. 

The following were the issues framed in this suit lorfdecision 

Whether or not the deceased Manikam Pillai was a major at the 
time of the execution of the alleged will. 

Whether the will is genuine and was duly executed by the deceased 

Manikam Pillai. 

Whether or not suit is barred by limitation. 

Whether the plaintiff is entitled to have the will registered. 

On all these issues the Subordinate Judge found for the plaintiff and 
directed the registration of the document. 

On appeal the District Judge found on the second issue that the will 
Was duly executed by Manikam Pillai. On the first issue, as to whether 
the testator was a minor at the time of the execution of the will, the District 
Judge said: “I consider, therefore, that a Registering officer is not 
permitted by the Registration Act to refuse registry of a will when 
presented by any person other than the testator, on the ground of the 
** minority of the deceased testator when he executed the will.*’ and did 
not allow the appellant to argue whether in fact Manikam Pillai was a 

*Qlnor at the time when the will was executed. 

The question of limitation under the third issue' was raised upon the 
fcWowing facts :— » 

The District Registrar's order of refusal was made on 3rd November 
1892. The plaintiff filed his suit before the Tiruyadi District Munsif on 

• Second Appeal No, 1067 of 1805. 
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2nd December within thirty days of the order. The District Munsif cain& 
after some months to the conclusion that the suit was not within his 
pecuniary jurisdiction and returned it to he filed in the Subordinate 
Judge’s Court, That ordor is dated 2 Ist July 1893. The suit was filed 
before the Subordinate Judge on the same day. With regard to this the 
District Judge said : I consider therefore that the suit was instituted when, 
the plaint was presented to the District Munsif of Tiruvadi on 2nd 
December 1892, and, therefore, is not barred by limitation.” In the 
result ho confirmed the decree of the Subordinate Judge. 

[256] Defendant appealed. 

Sivdsaini Ayyar^ for appellant. 

Pattahkirama Ayyar, for respondent. 

JUDGMENT. 

The bar of limitation could not avail if the plaint was originally 
presented in the proper Court, and we consider that it was so presented 
in that the Munsif bad jurisdiction. On this ground, but not on the 
grounds given by the Judge, we hold that the suit was not time-barred. 

With regard to the Question whether the alleged minority of the- 
testator was a valid reason for the Registrar refusing registration, we 
agree in the conclusion arrived at by the Judge. A clear distinction is 
made in Section 41 of the Registration Act between the case of the will 
presented by the testator himself, and that of a will presented by any 
other person entitled to do so. In the former case the rules laid down 
in Section 35 are made applicable, but in the latter case special rules are 
given. In these special rules no provision is made for an enquiry as to 
the testator s minority or sanity, for which enquiry provision is made iu 
the rules in Section 35. It would not be reasonable to hold that the- 
special rules (a), (6) and (c) of Section 41 are merely supplemental to 
the rules in Section 35, because at least in one instance the same rule io 
substance appears in both sections. The second appeal, therefore, faila 
and IS dismissed with costs. 


20 M. 256 (P.C.» = 24 I.A. 118=^7 Bar. P.C.J. 185. 

PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse and Davey and Sir Bichard Couch. 

[On appeal from the High Court at Madras.] 


Sri Raja Viravara Thodhramal Rajya Lakhshmi Devi 
Garu (Defendant) v. Sri Baja Viravara Thodhramal 
SURYA Narayana Dhatba^xj Bahador Garu {Plaintiff). 

[4th and 5th March and 7th April, 1897.] 

.Eindu law-.-Imparlibilitv not establisJied—Possession of one member of joint family at Of 
time-^WhatconsHtuUspariition. 

A semiodari graated by the Govemmant ia 1803 tc a Hindo dosoended io 
hiB family, possessioo being held by one member at a time. The estate, how¬ 
ever, [2S73 was not impartible. Bat whether it was, or was not, impartibie waa 
adjudged immaterial to the question raised on this appeal. 
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The last zemindar having died without issue in 1889, bis widow was in pos- 
session when this suit ww brought by a male collateral descended from a great¬ 
grandfather common to him and to the last zemindar. The plaintiff claimed to 
establish his right as member of an undivided family holding joint property 
against the widow who alleged that her husband had been sole proprietor. In 
proof of this she relied on certain arrangements as having constituted partition, 
VIS., that in 1816, two brothers, then heirs, agreed that the elder should hold 
posMssion, and that the younger should accept a village, appropriated to him for 
maintenance in satisfaction of his claim to inherit: again, that in 18G6, the 
fourth zemindar compromised a suit brought against him by his sister for her 
inheritance, on payment of a stipend to her, having already, on the claim of hie 
brother, granted to him two villages of the estate ; and, by the compromise, this 
was made conditional on the sister’s claim being settled : again, that in 1871, 
the fourth zemindar having died pending a suit brought against him to establish 
the fact of an adoption by him, an arrangement was made for the maintenance of 
his daughter, and two widows, who survived him, the previous grant for main¬ 
tenance of bis brother holding good, the adoption being admitted, and the suit 
compromised: 

Held, that there was nothing in the above which was inconsistent with the 
zemindar! remaining part of the common family property ; and that the course 
the inheritance had not been altered : 

Held, also, that the claimant was not precluded by the family compromise 
of lS71,or in any way, from maintaining the suit; and that it was not barred by 
limitation. 

[R.,9Ind. Oas. 849f855)=(191l) 1 M.W. N. 831; 15 Ind. Cas. 17 (2l) = 23 M.L.J. 
168 = 12 M.L.T. 298 ; 15 Ind. Gas. 412 (4161 = 23 M.L.J. 79=12 M.L.T. 245 
(Q60) = (1912) M.W.N. 790 (796) ; 10 O.C. 367 (373); 11 0.0. 381 (388); Cone., 22 
M. 538 (548); D., 31 C. 111 = 7 O.W.N. 688.3 
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Appeal from a decree {2Dd March 1893) of the High Court, which 
aflSrmed a decree (19fch December 1890) of the District Judge of Vizaga- 

patam. 

The plaintiff, now respondent, was Surya Narayana, great-grandson of 
the third zemindar of the Beigam Zemindari. The first defendant, now 
first appellant, Sri Eaja Lakhshmi Devi Garu, was widow of the last 
zemindar, who died in 1888, and who was also great-grandson of the third 
zemindar. A second defendant, who did not appear on this appeal, was 
the plaintiff’s younger brother Sundara Narayana Dbatrazu. The Collector 
of Vizagapatam, Agent to the Court of Wards, and guardian of the first 
defendant, had been made a defendant, by order of lOtb September 1889. 

The zemindari had been granted by the Government on the 21st 
October 1803, by a sanad i milkeut istimrar, or deed of permanent pro¬ 
perty, following Regulation XXY of 1802. 


4 


183 



1897 

APBlIi 7. 

Pbivt 

Council. 

2011.256 
(P.C.) = 

24 l.A. 

7 Bar. P.G J. 
185. 


20 Mad. 258 


INDIAN DBOI8IONS, NBW SBBIBS 


Mol 


[288] The following table shows the succession to the zemindari; 


I 

DhaoaDjaya* 
Second Zemindar, 
died without male 
issne November 
1649. 


Soma Sondara Narayana, 
Lessee of Belgam in 1796 ; 
First Istimrar Zemindar, 1803, 
died December 1814. 

I 


I 

Visvambhara, 
Third Zemindar, 
died July 1865. 


Narayana Rama- 
chandra, Fourth 
Zemindar, died 
March 1871. 

Rajya Lakehmi Devi. 


I 


I 

Janardhana, 
died May 1885. 


I 


Dbananjaya, 
Sixth 
Zemindar, 
M. Rajya 
Lakhshmi 
Devi, First 
Defendant, died 
without issue 
October 1888. 


Bivan Narayana, 
adopted by Nara- 
yana Ramaehandra, 
Fifth Zemindar, 
died March 1882. 

L_ 

I 


I 

Ghandrasekhara. 
died March 1868. 


I 

Bahavan Narayana, 
died November 1884. 

Narayana Ramaohandra, 
died unmarried January 
1889. 


Vievambhara, 
said to be 
adopted into 
another 
family. 


I 

Surya Nara 
yana, 
Plaintiff. 


I 

Sundara 

Narayana, 

Second 

Defendant. 


■ • ^ ffiain question on this appeal was whether the zemindari was the 

joint family property in the hands of the sixth zemindari the widow’s 
nusband , or had ceased to he joint family property by reason of certain 
acts, which were alleged by the defence to have had the effect of partition, 
and to have altered the course of descent, so that the zemindari had 
become the separate property of her husband, the last owner. If that 
was the result of those acts, the widow would have become entitled to her 
widow 3 estate in the zemindari. The facts appear in their Lordships’ 

following were the principal transactions alleged to have 
had the effect of partition :— 

In February 1816, Visvambhara, second son of the first zemindar, 
executed two deeds of receipt and acquittance (Pharikati) (the particulars 
of which are set forth in the judgment on this appeal) on receiving a grant 
of a village, par6 of the Belgam Zemindari from bis elder brother Dhanan- 
u 1866, l 259J Bamaohandra the fourth zemindar, granted to bis 
only brother, Janardhana, two villages of the zemindari as Taoji, or gift 
mr maintenance. Against this Hamaobandra, a suit was brought by 

himself to have been adopted by Ramaohandra, 
who did not admit the adoption, and who died in 1871, while the suit was 

Janardhana, the natural father of Sivan Narayana, and Rama- 
chandra s two widows with his daughter, who survived him, were made 
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^rtiM to tha suit, which was then compromiaei by raziDamas. dated the 1897 
Wh September 1871. In those documents reference was made to the April?. 

previous grant of Taoji to Janardhana. and a family agreement was made - 

toat SivanNarayana should succeed as adooted son of Ramaohandra, VmvY 
tlaDardhana, continuing to hold his two villages; and provision being COUNCIL, 
made for the women of the senior branch. - 

The plaint (25th April 1889) alleged that the zamindari, recently 
granted, was partible among the heirs of the grantee, and that the plaintiff = 

and his brother Sundara Narayan were entitled to the estate in equal 
shares, the defendant widow being only entitled to maintenance, xhe ^ 
prayer was that one-half might be allotted to the plaintiff in severalty. 
excluding the villages granted in 1866, with one-half of the moveables, and 
with mesne profits. 

The Court of Wards filed the widow’s written statement ; in effect 
raising questions, the subject of the issues, whether the zamindari was 
partible or impartible, whether there had been partition, whether the estate 
had been acquired by the last owner himself, whether the plaintiff was 
estopped, by the acts of those through whom be claimed, from maintaining 
this suit, and whether it was barred by limitation. 

The District Judge decreed in favour of the plaintiff that he was 
entitled to one-balf of the property left by the late zamindar including|the 
Zamindari of Belgam. In bis judgment the zamindari was partible. The 
family was not ancient : the grant in 1796 was merely of a life estate. 

The grant in 1803 was not made in any manner which carried with it an 
implication that it was to be impartible. The duration of the family was 
not sufficient to give rise bo a custom over-riding the ordinary law ; and 
the mode in which tha parties had dealt with each other was consistent with 
the estate being that of an ordinary undivided family under Mitaksbara 
law, even though that family might have entertained the mistaken belief 
that the estate descended to a single heir. 

[ 260 ] The District Judge held that the property was not the * self- 
acquisition ’ of any one who came after the common ancestor. Visvam- 
hhara. It had always gone in the direct line of primogeniture, and there 
never had been any loss of the estate which could be followed by the 
acquirement of any one of the successive zamindars. 

Also, he found that there had never been any partition. There had 
not been in the transactions of different years, which had been alleged on 
behalf of the widow to amount to partition, any intention whatever to 
affect the undivided status of the family. He held, moreover, that there 
was no estoppel, in consequence of the execution of the razinamas of 
September 1871, to bar the plaintiff’s maintaining this suit. The agree¬ 
ment of that year recognised the adoption of Sivan Narayana, and his 
right to take the place of his adoptive father, while provisions for the 
maintenance of the females of the senior branch and the males of the 
junior branch, were, at the same time, settled. Nothing was arranged as 
to the order of succession on the extinction of the senior branch, if it 
should occur, nor was any arrangement made for that succession in a 
banner contrary to the ordinary rules of inheritance of the Hindu law. 

This latter would have been invalid, and would nob have bean binding on 
the plaintiff, nor would it have affected bis right to claim, as a member 
a joint family, bis share of the undivided estate. 

As to limitation, the District Judge held that no question could 
arise under Article 127 of Act XV of 1877. The plaintiff’s branch, though 
listing, had nob been shown to have had any right of possession until 
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the property vested in 1888 on the death of the late zamindar in hia 
collateral relations as his heirs. Till then, there was no exclusion of the 

plaintiff s branch, and not till then was there any possession held by 
another adversely to his branch. 

The above necessarily cut away the ground that the widow could 
hold the zamindari against the plaintiff and his brother. The case put bv 
the defendant’s counsel was thac the zamindari itself had not been divided,. 

‘ t-hat the members of the family having become 

divided as to living and as to property and having agreed to a decree of 
separation in 1871. their status had become that of divided members of 
the family, and that this status must govern the right of succession to 
the zamindari, even if the latter was undivided. 

[261] This argument the Judge considered to fail, even if the facts 

were as alleged, on the ground that property, which was designedlv 

excluded from a partition, remained joint, and was governed by the rule 

of succession which excluded a widow while undivided males were in¬ 
existence. 

Against this decision the CoUector, as guardian of the widow, 
defendant, appealed to the High Court, which dismissed the appeal. 

The High Court (Parker and Shephard, JJ.) considered, as to the 
alleged impartihihty, that there had been no indication of an intention to 
impress that character on the estate granted in 1803. On the contrary 
there was clear indication of an inteotion the other way. The grant was 
to an individual not connected with the family of the original zamindar, 
and was not made as a restoration of an original estate. It was true 
that, as often as there had been a devolution of the estate, the eldest son,, 
or in absence of a son, the brother, of the last holder, bad assumed the 
position of zamindar. The estate had, no doubt, beeu treated by the 
family as if it had been impartible, and as if all that the junior branch 
could claim was a right of suitable maintenance. This state of things 
had continued for about seventy years. In the opinion of the Judges, in 
the case of a family of comparatively modern origin, evidence of conduct 
extending over such a short period was wholly inadequate to prove a 
special custom. The alleged usage would not be from ancient times. 
They referred to Amrithnath Chowdhry v. Goureenath Chowdhry (1) and 
Bamalakshmi Ammal v. Sivanantha Perumal Sethurayar (2). They 
considered it a matter beyond dispute that the zamindari was not 
impartible and that there was no such special custom, though the mem- 
bars of the family had agreed in treating it as impartible. 

That being so. only two defences were raised, viz., renunciation under 
the oompromiss of 1871 and limitation. As to the first, the Judges held 
that no question beyond that of the present enjoyment of the zamindari 
had been raised by the parties, and that Janardhana bad had shown no 
intention to separate himself and his descendants from the right of succeed- 
mg to the zamindari. As [262] to the second point, the bar bv limita- 
tion, the Court considered that there never had been, till 1888, any 
holding possession adversely to the right which was claimed in this suit, 
that right being to succeed in default of direct male heirs of Ramaohandra. 

1 DUS no question of limitation could arise. 

The defendant widow having appealed from the High Court’s decree, 
amrmmg the decree of the first Court. 


(1) 13 M. I. A. 543. 
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Mr* A. CoJietit Q. 0., and Mr* J.H.A. Sranson^ for fche appellant argued 1897 
that the judgments in the Courts below had not given due weight to the Aphil 7 

transactions of 1816. of 1865—66, and of 1871—72. The result of those - 

family arrangements had been a partition, effective to render Dhananjaya, PRIVY 
the sixth zamindar, the inheritor of a separate zamindari; and in this his COUNCIL. 

widow bad obtained her widow’s estate for life. Whilst the family had — 

acted in the belief that the family estate was impartible and must remain 

in the bands of the zamindar for the time being, their arrangements had = 

been such that the senior branch, on the one side, had given, and 

junior branch, on the other side, had accepted, satisfaction for the separate P.C.J. 

possession of the zamindari being permanently made over to the senior 

branch. This had constituted partition. The evidence had shown that 

Kamaohandra and Janardhana having lived separate, had separated from 

each other in estate at the time of Sivan Narayana’s suit of 1870—71. 

The plaintiff was estopped by the acquittance and discharge given. The 
compromise should be regarded. Moreover, this claim bad originally been 
based, as shown by the plaint, on the case that the Zamindari of Belgam 
was an ordinary partible estate. But both the Courts below had found 
that, although it was not impartible, it bad been dealt with by the family 
&8 if it had been impartible. The compromise had been made on this 
footing. There had been a renunciation by the junior branch, and 
An acquisition by Ramacbacdra which might be considered to give 
the property the character of acquired estate. Reference was made, as 
to what constituted partition, to Appovier y. Eama Subba Aiyan (1). Sri 
Baja Jaganadka v. Sri Raja Pedda Pukir (2), Bai Bagkunathi Bali v. 

Pai Maharaj Bali (3), Periasami v. Periasavii (4), Malikarjuna Prasada 
[263] PJaidu v. Durga Prasada Thakur Darriao Singh v. Thakur 

Darri Singh (6), Bhaiya Ardaxoan Singh v. Udey Pratab Singh (7). Re¬ 
liance was placed on limitation. It was argued that Article 127, Schedule 
II of the Limitation Act XV of 1877, applied on the alleged exclusion of 
those through whom the plaintiff claimed for more than twelve years 
before his demand. Reference was made to Ramachandra Narayan Singh 
V. Narain Makadev (8). 

Mr. J, D. Mayne, for the respondent contended that there had been 
no evidence given of partition of the zamindari. As regarded the present 
claim of a coparcener in a joint family estate against the widow of the iast 
possessor, it was not essential to have determined whether the estate was 
partible or impartible. The evidence had, however, shown it to be par¬ 
tible. The estate had, never been partitioned, and the right of the 
present olaimaat’had nev’er bean extinguished. There had been no renun¬ 
ciation of right, precluding the claim now made, nor any break in the un¬ 
divided rights of the family coparceners. Thus there was no reason for 
considering ^he estate to be the separate estate of the last possessor, nor any 
reason for considering it to have been his-‘self-acquired property.’ Neither 
liy estoppel nor by limitation was this suit barred. He referred to the 
judgment in Appovier v. Rama Suhbu Aiyan (l), Sri Raja Jaganadha v. 

Sri Baja Pedda Pukir (2), and Bhaiya Ardawan Singh v. Udey Pratab 
^ingh (7). 

Mr. 3. H. A. Branson replied. 


I 


U 11 M.I.A. 76. (2) 4 M. 371. (8) 12 I.A. 113 = 

4» 6 I.A. 6l = 8ivagnana Tevar v. Periasaim, 1 M. 3X2 

t6) 17 M.863. (6) 1 I.A. 1. (7) 23 LA. 64 = 

(8) 11 B. 316, 


11 C. 777. 
23 0. 838. 
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April 7. 


JUDGMENT. 


PpTvv T A^erwards on 7th April, their Lordships* judgment wag delivered by 
PnTTM ^ Davey This is an appeal against a decree of the High Court of 

<^OUNCIL. Madras affirming a previous .decree of the District Court of Vizagapatam. 

20 M. 258 appellant, who was defendant in the action, is the widow of the late 
(P.C.)^ ^amindar of Belgam who died on the 29th October 1888 without leaving 
2* 1.4. 118= fu ^ issue and intestate. She claims to be entitled to a widow’s estate in 
7 Bar. P.c J zamindari. The respondent (plaintiff in the action) claims to bo 

183. ’ ' f^"***®^ in possession to one moiety of the zamindari on the ground that 
the zamindari was part of the joint property of his and the late zamindar’s 
family and [264] he alleges that the zamindari being partible in title his 
brother Surandara Narayana (who was made a defendant in the action, 
but IS not a party to this appeal) is entitled to possession of the other 
moiety. On the other band the widow and appellant contends that the 
zamindari was impartible in title and that owing to certain family 
arrangements, it had become the separate property of her late husband. 

oi I. Belgam was originally created by a sunnud, dated 

21st October 1803. granted by the Government to Somasundara Narayana 
(the first zemindar). The sunnud itself has been lost, but the contents 
of It sufficiently appear from the kabuliat or counterpart executed by 
the zamindar and dated 28bh April 1804 which was put in evidence. It 
appears from this document to have been in a form which is stated to 
have been usual in grants by the Madras Government of that period. It 
conferred on the zamindar liberty to transfer by sale gift or otherwise bis 
proprietary right in the whole or any part of the zamindari and granted 
whe estate to him his heirs, successors and assigns at the permanent asses- 

^ If* would seem from the arrangements made in the 

family that the zamindari was regarded as impartible. But whether that be 
so or not it has been now decided in the case of Venkata v.Narayya (1) on 
the construction of a sunnud of similar form and granted about the same 
date that the zamindari thereby created was not impartible or desoondible 
otherwise than according to the ordinary Hindu law. It must be taken there¬ 
fore that the Zamindari of Belgam was not impartible whatever the parties 
may have thought and the misapprehension of the parties could not make it 
so or alter the legal course of descent. It will however be found that as bet¬ 
ween the appellant and the respondent the question whether the zamindari 
18 partible or not is of no importance. Even if impartible it may still be part 
of the common family property and descendible as such in which case the 
widow s estate of the appellant would be excluded. The real question 
ere ore is whether it has ceased to be part of the joint-property of the 
family of the first zamindar or (in other words) whether there has been an 
etleotual partition so as to alter the course of descent. 

Somasundara Narayana. the grantee and first zamindar, died in the 
year 1814, leaving two sons Dhananjaya No. 1 and Vi8vam-[268] bhara 
A u '^as allowed by his brother to succeed to the estate 

second zamindar. Two documents, dated the 16th and the 
oth Febuary 1816, were executed on this occasion and were the first 
transaction relied on by the appellant in proof of the separation of estate 
or partition which she alleged had taken place. The first document was 
a pharikat sunnud * given by Visvambhara in the following terms :— 


(1) 7 I. A. 88. 
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•' ““ “*8 ®“8h. jewels and 

other (properfcy) m the palace to which both of U 3 are entitled. I bind 

not to claim (anythiDg) from you at any time. I shall reside in 
the village of Addapusila which you were pleased to give me for mv 
maintenance and act according to your wishes.” 

By the second document (also called a ‘ pharikat sunnud ’) Visvam- 

bbara stated 

• # 

I or my heirs shall not at any time make any claims against you or 
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or your heirs in respect of the said zamindari.” 

Their Lordships do not find any sufficient evidence in the arrange¬ 
ment made by these documents of an intention to take the estate out of 
the category of joint or common family property so as to make it 
aesoendiblo otherwise than according to the rules of law applicable to 
such property. The arrangement was quite consistent with the continu¬ 
ance of that legal character of the property. The elder brother was to 
enjoy the possession of the family estate, and the younger brother accepted 
the appropriated village for maintenance in satisfaction of such rights as 
conceived be was entitled to. In the opinion of their Lordships it was 
nothing more in substance than an arrangement for the mode of enjoy¬ 
ment of the family property which did not alter the course of descent. 

The second zamindar died in 1849, leaving two widows and one 
daughter Ratna Mani Amma but no son. At this time the estate was in 
^0 hands of a mortgagee and remained so during Visvambhara’s life. 
He died in 1865, leaving two song Ramachandra and Janardbana. A 
suit was commenced by Ratna Mani Amma (her father’s widow being 
then dead) to recover the zamindari from Ramachandra. This suit ended 
m a compromise by [266] which the plaintiff withdrew her claim to the 
BState on condition of Ramachandra paying her Rg. 500 a year. Rama- 
ohandra had, already by a kararnama, dated 13th October 1866, on the 
application of his brother Janardbana and with a view to enable him and 
ms family to live decently, granted to him as tou^ji the villages of 
Addapusila and Vuddavolu conditional on Ratna Mani’ssuit being settled 
m the manner mentioned. Ramachandra seems to have recovered 
possession of the estate from the mortgagees and succeeded as fourth 
zamindar. This transaction does not tend to support the case of the 
present appellant. 

Ramachandra having no male issue adopted Sivan Narayana, the 
flldest son of Janardbana, but afterwards attempted to repudiate the 
adoption. In 1870 a suit was commenced by Sivan Narayana against 
Bamachandra to establish the adoption and praying for a decree establi- 
shing his title to the zamindari after the defendant's death. During the 
pendency of the suit Ramachandra died without male issue, but leaving 
Oho daughter and thereupon the suit was revived against Janardbana 
hhd Ramachandra's two widows and his daughter. Their Lordships 
observe that these persons were the only persons then interested in- 
contesting the adoption of Sivan Narayana and they must assume that 
t*iey were made defendants to the suit for the purpose of establishing the 
adoption against them. The suit was compromised as regards Janardbana 
and one of the widows (named as second defendant) on the terms con¬ 
tained in a razinama, dated 66h September 1871, and as regards the other 
'^dow on behalf of herself and her infant daughter in another razinama^ 
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1897 of the 16fch September 1871. These are the documents which are chiefly 
APRIL 7. relied on by the present appellant in support of her case. 

- By this compromise Janardhana agreed that the plaintiff was the 

Privy adopted son of his elder brother, that the right to the zamindari should pass 
Council, to the plaintiff and that Janardhana should be enjoying or continue to 
““ enjoy (for the words are translated both ways) the villages of Vuddavolu 
* and Addapusila attached to the zamindari which had been in his possession 
* ■ and enjoyment in accordance with the kararnama executed in his favour 

^ fl * p^nT late elder brother, and he also agreed to the provision to be made 

^ Ramachandra’s widows and daughter. The other defendants agreed 

to the plaintiff being the adopted son of the second defendant and her 
late husband and to the right of the zamindari being the plaintiff’s. 
[267] Provisions were made for the two widows during their lives out of 
lands attached to the zamindari. It was arranged that Eamacbandra’s 
daughter should be married to Sivan Narayana’s son, or in default 
provision should be made for her out of lands of the zamindari—and 
there were other provisions for the benefit of the widows. 

The terms of the compromise seem to have been carried out and 
Sivan Narayana as adopted son of Ramachandra succeeded to the 
zamindari. He died in March 1882 and was succeeded by his son 
Dhananjaya (2) who died on the 296h October 1888 intestate, leaving the 
appellant his only widow and no issue 

The respondent is one of the two sons of Chandrasekhara (deceased) 
the second son of Janardhana, and he and his brother are his only two 
surviving grandsons. It is alleged and seems to have been admitted m 
the case that Visvambhara (2), a brother of the late Zamindar Dhanan¬ 
jaya (2), had been adopted into another family and was excluded from any 
share in the property of his natural father’s family, and the proceedings lu 
the suit were cooducted on that assumption. Their Lordships will only 
point out that if any mistake has been made with respect to this fact, 
nothing that is decided in this suit will affect his interest (if any) in tho 
zamindari. Visvambhara applied to be made a party to the suit, but his' 
petition was refused on other grounds, and no evidence was gone into as 
to his adoption into another family. 

The present suit was commenced by the respondent on the 25tn 
April 1889 against the appellant, the respondent’s brother, and the Court 
of Wards as guardian of the appellant. The plaint ignores the adoption of 
Sivan Narayana and proceeds on the assumption that he succeeded to the 
estate with the permission of his natural father Janardhana and his 
natural brothers and managed the estate on behalf of himself and the 
other members of the family. It alleges that the estate is partible and U 
owDed and enjoyed by the lamily of the plaintiff. The prayer is that, ex¬ 
cluding the villages of Vuddavolu and Addapusila, the zamindari be divided 
so as to give the respondeat his half share, and the same recovered from 
the appellant. The defence was in substance (1) that the zamindari is 
impartible, (2) that the respondent was estopped by the family compromise 
of 1871 from maintaining the suit, and (3) that the suit is barred by the 
Law of Limitations. The validity of the adoption of Sivan Narayana is 
not now in dispute. , 

[268] On the first point their Lordships have already expressed 
their opinion and have pointed out that as between the appellant and 
respondeat the question is immaterial. It only arises as bejiwean the 
respondent and his brother who is not a party to this appeal. The 
Distriob Court decreed the respondent possession of half of that part of 
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the zamindari which is within the local jurisdiction of the Court, and 
that was all that the plaint asked for. 

On the second point their LDrdships agree with the Courts below 
that the course of descent of the zamindari was not altered by the com¬ 
promise of 1871, and that the widow is not entitled to succeed to a widow’s 
-estate as heir of the late zamindar. Tbe only question raised in the 
litigation of 1870 was as to tbe fact of Sivan Narayana’s adoption by 
Bamaobandra, and it does not appear that any other contention -was raised 
by Janardhana when he was made a party to the suit or was in the 
■ooutemplation of the parties. They may (as has been suggested) have 
been under the erroneous impression that the zamindari was impartible, 
but there was nothing in the compromise inconsistent with the zamindari 
(even if impartible) remaining part of the common family property. The 
two villages were originally granted by Ramachandra to Janardhana as 
tovyji only and in order to provide a decent maintenance for him and his 
family, and in 1871 it was agreed that Janardhana should continue to 
enjoy the villages in accordance with Ramaohandra’s grant. It is said 
that Janardhana and his family have dealt with these villages in a manner 
inconsistent with their holding them for their maintenance only. Their 
Lordships express no opinion on the point, but even if they have exceeded 
their rights that will not alter the effect of what was done by the agree¬ 
ment of 1871. It is impossible to treat that agreement as a deed of 
partition by which the zamindari was converted into the separate or 

acquired property of Sivan Narayana. 

Their Lordships also agree with the Courts below that tbe suit is not 
barred by the Law of Limitations. As between the appellant and the 
I’ospoudent the suit is not one for partition. The claim of the latter is 
not to hold jointly with the appellant, but to succeed adversely to her as 
one of the right heirs on the death of the last zamindar. There has been 
no denial of the title of Janardhana and bis family or exclusion of them 
from the estate. On tbe contrary the possession has been under and m 
accordance with the agreement of 1871 by which a provision was made 

for the junior branch. , . _ y,r ■ l 

[269] Their Lordshins will therefore humbly advise Her Majesty 

that this appeal should be dismissed. The appellant will pay to the 
respondent bis costs of the appeal. 
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appellate civil. 

Before Mr. Ja&tice Subramania Ayyar and Mr. Justice Davies, 

Mahadevi and another {Defendants Nos. I and 
Appellants v. Neelamani {Plaintiff) Respondent. 

[)9th November, 1896.] 

Bindu Law^Po-Brahman— Alienation by widow for religious judioata’ 

—Decision on title in proceedings under Land Aegutsition Act, 1870. 

When a Po-Brahman receives a salary for the per/ortnance of hn duties, a 
Rift to him by the widow of the person whose exequial rites he has been appoint¬ 
ed to perform^to reward him for haviog petformad any ot those exiquial rites is 
Bot a gi(fc biodiDg on the reversiooere* _ 


1807 

APHIL 7. 

Privy 

Council. 

20 M. 256 
(P-C.) = 

211.A. il8» 
7 Sar. P.C.J. 
189. 


• Appeal No. 148 of 1695. 

191 



20 Mad. 270 


INDIAN DECISIONS, NEW SERIES 


[7ol, 




1806 

Nov. 19. 

Appel¬ 

late 

OlVIL. 
20 11. 269. 


Id prooeediDgs under the Land Acquisition Act. 1870, to apportion the oom- 
pensation payable, a decision by the Judge on a question of title does not operate- 
as res judicata between the parties to those proceedings. * 

[F..3-2 A. 484 = 7 A.L.J. 435 = 6 Ind. Gas. 127; R., 34 O. 446 = 11 C.W.N. 525; t30.L. 
J. 547 = 15 C. W.N. 1021 (1024) = 10 Ind. Cas. 434 (436j ; D.. 29 M. 173.) 

Appeal against the decree of J. P. Fiddian, District Judge of Ganjam,. 
in original suit No. 9 of 1894, 

The plaintiff brought this suit to recover possession of a village with 
mesne profits. The village in question had formed part of the estate of 
the late zemindar of half of Tekkali taluk and bad been given to the plaint¬ 
iff by the late zemindar’s widow. The first and second defendants were 
the daughters of the zamindar and, having, on the death of bis widow, 
succeeded to bis estate, had obtained possession of the village in question,, 
which till then had been in possession of the plaintiff. The other defend¬ 
ants were the ryots of the village. 

The circumstances under which the gift bad been made were as fol¬ 
lows :—In accordance with a custom prevailing among the Oriya zamin- 
dars, the late zamindar had appointed the plaintiff Po-Brahman (son 
Brahman) to perform his exequial rites. After [270] the death of tbe 
zemindar without male issue his widow succeeded to his estate, and 
requested the plaintiff to offer the pinda to the zamindar at Gaya. This 
the plaintiff did, and some seven or eight years after he bad done so, the 
widow on the 10th August 1874 executed in his favour the deed of gift in- 
question. The motive for the gift was stated in the deed to be the fact 
that the plaintiff, having been appointed Po-Brahman by the late zamio- 
dar, had, in accordance with the custom prevailing in the late zamindar 9 
family, “ performed just like a son pindathanam and other ceremonies at 
Sri Gaya” in order that the late zamindar might attain salvation. Tho 
plaintiff, however, did not allege that he had performed any ceremonies at 
Gaya except the pindathanam. 

The deed was attested by the first and second defendants, but under 
circumstances which their Lordships held did not create an estoppel. 

The first and second defendauts pleaded that the gift did not bind 
them. Their contention on this point as set out in their written state¬ 
ment was as follows:— 

"The plaintiff was appointed (not adopted) to the office of Po-Brah- 
‘ man by tbe late Sri Gopinadha Davi Garu, and he performed the duties 
" thereof in consideration of receiving the perquisites attached thereto. 

" The offering of pinda is not outside the duties of the said office, 

" is it an indispensable ceremony. It is rather a spiritual luxury than a 
" spiritual necessity. The plaintiff made the pilgrimage to Gaya and other 
" holy places at the expense of the late Sri Radika Patta Mahadevi Garu 
" as much on his own as on her account and took advantage of the ooca- 
" sion to perform the said pindathanam and received the usual dues for it* 
" There was no agreement that he should be given a village in con- 
*' sideration of making the said pindathanam. It is not in any case suon 
" an act as deserved to be remunerated by a free and absolute gift of a 
“ valuable village like the plaint village, which is one of the best villag®® 
“ in the defendants’ Khandam of the Tekkali taluk, and which yields an 
” income of over Rs. 1,000 per annum, and which is worth more tha 
Rs. 20.000. . 

" The alienation is not, therefore, for a family necessity and is no 
“ such as, when made by a widow with limited powers, would bind to 
" reversioners.” 
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[271] At the trial the first and second defendants adduced evidence 
to the effect that it was usual to give a Po-Brahman a salary and certain 
mamools and perquisites, and that the plaintiff as Po-Brabman had received 
Bs. 2 per mensem and 2 graces of paddy per annum. 

The plaintiff also relied on a decision of the District Judge in 
proceedings under the Land Acquisition Act X of 1870. In 1891 about 
14 acres of land in the village in question were compulsorily acquired for 
the East Coast Railway. The Collector inquired into the matter under 
Section 11 of the Act, and under Section 15 of the Act referred the case 
to the District Judge “ to determine the amount of compensation to be 
“ paid to the person interested.” The District Judge in giving judgment 
said: “ Before fixing the amount it is necessary to decide who is entitled 
“to it, in order-thab the owner may adduce evidence as to its value.” 
And he framed the following issue :— 

How far the deed of gift (Exhibit A) by the Mahadevi (second 
“claimant) to the first claimant is valid as against the reversioners 
(daughters), claimants 3. 4, and 5. 

He then found that the gift was valid and that the plaintiff was 
6Qti^led to the comoensation, the amount of which he then proceeded to 
determine. The only parties who appeared before the Judge in these 
proceedings were the plaintiff in the present suit, who claimed the whole 
of the compensation to be awarded; the widow of tbe late zemindar who 
admitted the validity of the deed under which plaintiff claimed and request¬ 
ed that the compensation should be paid to the plaintiff; and the eldest 
sister of the first and second defendants, who denied the validity of the 
gift and contended that the compensation should be paid to the widow on 
behalf of the estate. Though the first and second defendants did nob 
appear at these proceedings, the following notice was. prior to the proceed¬ 
ings, served on the agent of tbe first defendant: 

" The fourth claimant Muktaunala Patta Mahadevi of Tekkali is 
“ hereby informed that the Isb day of February 1893 has been fixed as 
“the date of hearing for the purpose of settling the disputes in respect of 
“ the amount of compensation fixed by the officer making reference in the 
“matter of 14 acres 25 cents of wet and dry lands in Vallabharoyipadu 
“ village, which belong to vou and which were taken possession of by Govern- 
“ ment for the East Coast Railway. You should, therefore, appear on the 
“ said date either in person or by a Vakil with the evidence and documents 
“ [272] you possess and represent to the Court the amount of compen- 
“ sation you claim for the right you possess m respect of the said land and 

“ other points relating thereto.” ,• t. j 

In the present suit, the District Judge found that tbe alienation had 

not been made for such a purpose as to bind the reversioners it 
was nob made to secure the offering of the pindam, and it was only made 
as a reward for services past; and as to the question of res judicata, he 
found that the first and second defendants had due notice of the enquiry 
into their title and must be held to be bound by the decision in the 
proceedings under the Land Acquisition Act of 1 

First and second defendants appealed. 

Vattahhirama Ayyar, for appellants. 

Bkashyam Ayyangar and Seshachariar , for respondent. 

JUDGMENT. 

We agree with the Judge that there was no such necessity for 
the gift by the widow as would be binding on the reversioners. As the 
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plaintiil was already id receipt of a regular income as Fo-Brabman, and 
the ceremonies performed by bim at Gaya were performed in the same 
capacity, and many years before tbe gift, there was no justification for 
the grant which was purely voluntary. 

The next finding of tbe Judge is that tbe question of title in regard 
to the plaint property is res judicata by reason of the decision under 
Section 39 of the Land Acquisition Act of 1870. Assuming that the ap¬ 
pellants were made parties to the proceedings under that section, though 
the question is doubtful owing to the faulty character of tbe notice 
(Exhibit III) served on the first appellant, we do not think that the find¬ 
ing in the Land Acquisition case in favour of the validity of the plaint 
gift operates as res judicata in this case, inasmuch as the litigation under 
that Act is a special form of proceeding confined to the determination of 
the amount of compensation due and the persons to whom it should be 
paid. Such a proceeding cannot be treated as a ‘suit’ within the mean¬ 
ing of Section 13 of the Code of Civil Procedure, so as to render a decision 
come to therein binding when the same question arises in what is strictly a 
suit. Further, for the reasons stated by Pontifex, J., in Nobodeep Chunder 
Ckozvdkry v. Brojendra Lall Roy (1), we should not bejustifiedin holding, 
[273] on even general grounds, that an adjudication under the Land 
Acquisition Act should be held to be conclusive in disputes connected with 
property other than that to which the enquiry under that Act related. 

As to the estoppel which the Judge has also found in plaintiff’s favour, 
we must again differ from him. We find, on the statements of the appel¬ 
lants which have nob been contradicted, that they pub their signatures to 
the deed as attesting witnesses under pressure. There is no evidence to 
show that they were aware of the exact terms of the document or that, 
in attesting tbe document, they were doing anything likely to affect their 
reversionary rights. There is absolutely nothing to indicate that they were 
willing or intended to part with those rights. Considering that they were 
purdanashin and young women at the time and that the plaintiff was the 
confidential manager of the affairs of their mother, under whose protection 
they were living, it lay on the plaintiff to prove that they acted with full 
knowledge and with independent advice, bub the plaintiff has not even 
attempted to prove this. In these circumstances, we could not have held 
the appellants bound by the deed of gift, even had they been tbe executing 
parties. In no view can their mere attestation of the document amount 
to an estoppel in a case such as this, where there has been no alteration 
of plaintiff’s position in consequence of their act. 

We are, therefore, of opinion that the plaintiff has failed to establish 
the validity of the gift upon which he sues. 

We must accordingly, reverse the decree of the Lower Court and 
dismiss the plaintiff’s suit with costs throughout. 


[Reporter’s Note.—T hough the case of Ram Chwider Singh v. Madho Kiivut- 
ri (2) does Dot nppear to have been relied od ia tbe argumeDt for the respoodents, it was 
considered by thoir Lordships before delivering judgment. The distinction between 
that case and tbe present, it is suggested, is that, in the present case, tbe decibion which 
was held to be res jiulicaUi was made on a reference by the Collector under Section lo 
of Act X of 1870, and was. therefore, made in a proceeding under tbe Act. In the for¬ 
mer ease, however, tbe Judge who gave tbe decision that was held to beresjudcaUi 
does not appear to have been proceeding under tbe Act: for both from the report in t^ 
Lower Court (3i aud from the report in the Privy Council (see at p. 49Q) it is gathered 
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that the Judge was proceeding not on a reference from the Collector under Section 15 
the Act nor on A reference under Section 38 of the Aot (which are the only ways 
is which the question of apportionment and a question of title as incident thereto can 
come before a Judge under the Act), but in a suit instituted by the nlniutiS indcnendcntlv 
the Act ] ^ 
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Before Mr. Justice Sitbramania Ayyar and Mr. Justice Davies. 


'Alangaran Ohetti and another {Defendants Nos. 1 and 2), 
Appellants v. Lakshmanan Chetti and others {PlaintiJ and 

Defendants Nos. 3 and 4), Respondents."' 

[7th December, 1896.] 

Mortgagg—Transfer of Property Act. Section 101 -Renewal of -nortgaiie — Prior'iiy over 

incumbrance. 

Where a mortgagee, subsequently to the ezeention of the mortgafie deed, takes 
another mortgage in renewal of the f^rmer deed, he has priority over incum¬ 
brances subsequent to the first deed. 

{Not appr., 7 A L J. 994=7 Ind. Gas. 468 (469) ; R.. 12 C.P.L.R. VO.J 

Appeal against the decree of P. Narayanasami Ayyar. Subordinate 
Judge of Madura (West), in original suit No. 10 of 1893. 

The plaintiff sued on a simple mortgage deed (Exhibit A), executed in 
favour of one Narayaaa Chetti aud the first defendant by the third defend¬ 
ant. The deed was dated 16th October 1879, and after reciting th.it 
certain monies were due on a prior mortgage deed (Exhibit E, dated 28th 
March 1871), executed b'y the third defendant in favour of the deceased 
undivided brother of Narayanan Chetti and in favour of the first defendant, 
provided for the payment of the monies due under the former deed with 
interest, and to secure the payment mortgaged certain immoveable proper¬ 
ties of the third defendant. 

After the execution of the deed of the 28th March 1871, but before 
the execution of the deed now sued on, the first defendant on different 
dates made further advances to the third defendant and obtained from the 
latter two simple mortgage deeds, whereby the third defendant mortgaged 
the same properties that he mortgaged under the deeds of ^ 28bh March 
1871 and of 16th October 1879. Upon these deeds the first defendant 
brought a suit against the third and obtained a decree for the sale of the 
mortgaged properties. At the sale, the properties were bought in by the 

first defendant. ^ . j 

[278] The plaintiff now sued to recover the amount due by the deed 
of the 16bh October 1879 by the sale of the properties thereby mortgaged. 

The only defence necessary bo be mentioned for the purposes of this 
report was the defence of the first defendant to the effect that the mort¬ 
gage sued on was subsequent bo the mortgage-deeds on wbich he had sued 

and obtained a decree. , 

The Subordinate Judge decreed m favour of plaintiff. 

Defendant No. 1 appealed. 

Sundara Ayyar, for appellants. xt i i • f «• 

Subramanya Ayyar, for respon^t No. 1. plaintiff.__ 

• Appoftl No. 172 of 1895# 
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JUDGMENT. 

The only point urged is the question of priority raised in the third 
issue. It is contended that the principle laid down by the Privy Council 
in Gokoldas Gopal^as v. Purammal Premsukhdas (1) is applicable only to 
the case of a purchaser of the equity of redemption. There is no ground 
for limiting the principle to that case only. It is true that that is the 
only case provided for by Section 101 of the Transfer of Property Act, but 
that is a—if not the —very extreme case where otherwise an extinguish¬ 
ment of the charge would ordinarily he presumed. This Court has, in 
several instances, applied the principle to cases like the present. Rupabai 
V. Audwiulam (2). Seetkarama v. Venkatakrishna (3), and see also judg¬ 
ment in anpeal No. 113 of 1895. 

The Subordinate Judge was, therefore, right in holding that, by the 
mere execution of A, the security under E in respect of the plaint debt 
was not given up. 

The appeal accordingly fails and is dismissed with costs. 


20 M. 275. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

Masa Vikrama {Plaintiff), Appellant v. Rama PATTER 
{Defendant), Respondent.'-' [26th March and 14th April, 1897.] 

Contract—Usage imported as term of a contract ^Practice on a particular estate. 

la order that the practice on a particular estate zna; be imported as a term of 
the contract into a contract in respect of land m that estate, it must be [2763 
shown that the practice was known to the person whom it is sought to bind by 
it, and that he assented to its being a term of the contract : and when the person 
sought to be bound by the practice is an as>ignee for value of rights under that 
contract, it must also be shown that he and all prior assignees (if any) for value 
knew that the practice was a term of the original contract. 

[D , 31 C. 561 ; 21 M.L.J. 1008 (1099) = 10 M L-T. 378 = 12 Ind. Cas. 585.] 

Skcond appeal against the decree of J. A. Davies, District Judge of 
South Malabar, in appeal suit No. 844 of 1894, confirming the decree of 
V. Rama Sastri, District Munsif of Temelprom, in original suit No. 245 
of 1893. 

The facta necessary for the purposes of this report appear sufficiently 
from the judgment of the High Court. 

Bhashyam Ayyangar^ Sankaran Nayar and Govinda Menon, for 
appellant. 

Sujtdara Ayyar and Subramania Ayyar, for respondent. 

JUDGMENT. 

The appellant, the Zamorin of Calicut, sued for Ra. 541-2-6, said 
to be the amount of renewal fees due by the respondent, in respect of cer¬ 
tain lands held by him under a permanent grant known as aniibhavom, 
made long ago by a predecessor of the appellant to a predecessor in title 
of the respondent, who is an assignee for value. The original grant was 
made many years ago. but it was renewed or confirmed by Exhibit I in 
1873. Exhibit I stipulates for the yearly rent and the amount of a certain 

• Second Appeal No. 1878 of 1896. 

(1) 10 C. 1036. (2) 11 M. 345 (346). (3) 16 M. 94. 
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fee which the grantee was to pay, but cootains no referenca to any re-, 
newal fee payable to the grantor. 

The appellant’s claim was based on an express agreement by the 
respondent as well as upon custom. Tlie Lower Courts held that the 
agreement was not proved, and that no binding custom was made out. 

It was contended by the learned Advocate-General on behalf of the 
appellant that the District Judge was in error in applying to the case the rule 
that a party setting up a custom, having the force of law, should prove the 
antiquity, uniformity and certainty of the custom, inasmuch as what was 
set up here was not a custom of the district but the special custom pre¬ 
vailing in his own estate with reference to lands held under anuhfiavom 
tenure. 


But in the plaint the custom was referred to as the "custom of the 
country.” The Lower Court cannot, therefore, bs sai'i to have erred in 
dealing with it as a general custom. This consideration i? sufficient to 
justify the dismissal of the appeal. 

It is, however, desirable to point out that even upon the ground on 
which the claim was sought to be based before us, the apuollant [277} 
could not succeed. For, assuming for argument's sake that the evidence 
in the case is, as suggested on behalf of the appellant, sufficient to prove a 
well-established practice, according to which persons bolding under the 
Zamorin lands on anubhavom tenure make periodical payments similar to 
that here claimed, it is clear that such practice cannot affect the resoond- 
ent's right under the assignment. Now a practice of the kind in question 
is not in law a * uscigc,* with reference to which the Courts are at liberty to 
import into a contract incidents not excluded by the terms of such contract, 
even though a party to the contract was not actually cognizant of the 
usage. ** To constitute a usage," as was observed in Adams v. Otter back {\) 
by the Supreme Court of the United States when referring co a contention 
Bimilar to that in the present case and which was founded on tlie practice 
of a particular bank, *' it must apply to a place rather than to a particular 
*'bank ; it must be the rule of all the banks of the place or it cannot 
consistently be called a usage. If every bank could establish its own 
“ usage, the confusion and uncertainty would greatly exceed any local con¬ 
venience resulting from the arrangement." In order, therefore, to render 
fche practice, even though invariable of particular persons, as in the present 
instance, relevant, as the same Court pointed out in a later case, mere 

knowledgeofsuchausage would not be sufficient bub it must appear that 
the custom actually constituted a part of ^be contract. \Blioeyi v, Ihe 

New England Screio Company (2)). In the case just cited, a screw com¬ 
pany being the sole manufacturers of wooden screws were unable to supply 
the demands of all their customers as fast as needed. The company 
adopted the system of apportioning their articles as fact as produced among 
thair oustomera, having regard to the date of their orders. It was held 
that, the practice being well known to the plainti^ who had ordered snch 
goods, proof of the practice aod of the company following it m complying 
With plaintiff’s orders was admissible as a defence in a suit for failing 
to deliver in time. The same principle was recognized in Scott y. 
Irving (3). There evidence was given of a practice prevailing at lAoyd s 
in London of setting-off in account between the broker employed by the 
assured to recover the loss and the underwriters the amount of Premmm 
due by the -broker to the underwriters [278] against the loss and that 
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such set-off and adjustment were treated as payment to the assured. It 
was held that the assured was not bound by the practice. Lord Tenter- 
den observed, “ Such a usage however can be binding only on those who 
are acquainted with it and have consented to be bound by it. There may 
possibly be cases proved where an assured being cognizant of such usage 
may be supposed to have assented to it and therefore may be bound.’* 
Woynersay v. Dally (1) is perhaps even more analogous to the present 
case. There the plaintiff had been a tenant of a farm belonging to an 
extensive estate, the property of a family named Thornhill, and the 
defendants had purchased certain parts of the estate including portions 
of the farm. It was proposed to offer evidence of a usage on the Thorn¬ 
hill Estate that in all lettings it should he understood that the tenants 
should keep one-third of their farms arable and two-thirds in grass and 
pay £.5 an acre on leaving, for any excess beyond the proportion of ara¬ 
ble over grass. Martin, B., refused to admit the evidence, it nob appearing 
that the plaintiff was not cognizant of the usage. On a motion for a 
new trial, it was contended that the evidence was admissible on the same 
principle as that on which the evidence of the “ custom of the country’* 
is admitted. But Pollock, C.B,, replied to the contontion : “ No. The 
law takes cognizance of the divisionsSof the country into counties or 
parishes which are legal and public divisions ; but not into properties or 
estates which are purely private in their nature. Estates may be very 
small and if large are only accidentally so. It would be impossible to 
draw any legal distinction between an ‘ estate ’ of 100 acres and 
100,000 and there would be no legal presumption of notoriety arising 
from the fact of usage as to terms of letting a particular estate. Noti 
Covstat that the party becoming a tenant for the brst time would hear 
of it.” And eventually the whole Court held that the evidence was 
clearly inadmissible, since it was as to the practice of a particular person 

on letting bis farms—a practice not proved bo have been known to the 
tenant. 


No doubt the present case is distinguishable from those above cited, 
for while in them the person, who was ought to be bound by the practice, 
was a party who originally entered into the contract, here he is an assig¬ 
nee for value. Bub that distinction makes the [279] appellant’s position 
only more onerous. For it is clear that the party relying on the practice 
should show before an assignee for value is held affected by bbe practice, 
not only that it originally entered into and formed a part of the contract, 
but also that the assignee, and if there have been more assignments for 
value than one, every prior assignee was, before he took the assignment, 
aware of that fact. To hold otherwise would, it is obvious, often result 
in injustice bo assignees for value, who are certainly liable to be misled 
as to the nature and extent of tbeir obligations under grants or contracts 
assigned to them, the written instruments evidencing which (like Exhibit 
I in the present case) contain no reference to the practice relied on and 
the incidents said to be annexed thereby. Such being the rule applicable 
to the appellant's case, as presented in this Court, we must hold that the 
anpeal fails, since it is not even alleged by the appellant that tbe 
respondent had knowledge that the practice formed part of the contract. 
It is therefore unnecessary to enter into the other questions as to tbe 
existence of the practice and as to its forming part of the contract. 

The second appeal is dismissed with costs. 


(1) 26'L.J. Ezch. 220. 
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APPELLATE CIVIL. 

Before Mr. Jmtice Subramania Ayijar and Mr. Justice Benson. 


Sangili Veera Pandia Chinna Tambiar and another 
iPlainti^s), Appellants v. Sundaram Avyar and others 
{Defendants Nos. 1 to 3), Bespondents.* [5th. 6th and 9th July, 1897.] 

Madras Forest Act, Sections lO and ll —Claim to uninterrupted rloiv of natural streayn 
—Jurisdiction of Forest Setliement 0£\cer. 

A Fi^resfc Settlement Officer »ippointed under Ssciion 4 of the Midraa Forest 
Act. 1892. hts, unler Sections 10 and U of that Act, jurisdiction to decide a claim 
by a riparian owner to the uninterrupted flow of the water of a natural stream. 

[R . 17 M.L J. 557.] 

Appeal against the decree of S. Gopalachariav, Subordinate Judge 
of Tiauevelly, in original suit No. 40 of 1893. 

[280] The plaintiff, the Zemindar of Sivagiri, brought this suit to 
establish his right to the uninterrupted flow of a natural stream called 
Katiar or Pedukulam. This stream flowed through Government land 
for some distance, and then, after flowing through the plaintiff s zemindari, 
emp led itself in a tank in one of plaintiff’s villages. 

The plaintiff complained that at a certain point in the course of the 
stream the defendants had recently cut a new channel which had the 
effect of diverting some of the water to a tank situated on Government 
land ; and he claimed that he was entitled to an uninterrupted flow of the 
stream. The defendants denied the plain'.iff s right to an exclusive 

the wa‘er and asserted that at the spot where the plaintiff alleged the 

cutting of a new channel a stream had, since the time of the ayacut, 

branched off to feed the tank on Government land. 01.1 

The defendants also relied on a decision of the Forest Settlement 
Officer as constituting a bar to the present suit under Madrae Act V of 
1882. In 1886 a preliminary notification was issued under Section 4 of 
that Act, declaring that it was proposed to constitute a res^ve A 

part of the river in question, inclu.iing the po.^ at which the plaintiff 
leged that a new channel had been cut, lay within the boundaries of the 
forest proposed to bo reserved. In response to an invitation under Sert'on 
6 of the Act by the Forest Settlement Officer, plaintiff presented a claim 
through his agent. The nature of the claim was stated in Exhibit XI . 

“Claimant’s agent states that the claim relative to the .feeders of 
“ Pedukulam is that the stream sweeping the base of 

“side should be allowed to be repaired by ?nd that 

" refers to are the removal of stones, sand, trees H QnnHnra 

" Kottayur Karnam Padagalingam Pillai. Muthi.sami Muppan and Sundara 

“ Teveu should be examined on his behalf. to the water 

“ The District Forest Officer admits the claimant s right to the water 

“ that flows naturally bv the two natural streams into his tank without 

" prejudffir to the wVar th ut flows naturally into other channels that 

branch from thtt t^o DstufAl stro&Qis id qd63 iod- 

: Vul n«Hiral flow of water into the tank is admitted by 
fh fCUiraaob has produced evidence to show 

the District Forest . y^tion work [281] than the claimant's 

that the streams feed no other irrigation wui b. l _j _ 
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•t tank. This is disproved by evidence offered by the Districfe 

I^orest Officer, from which it appears that there are branches from the 
natural streams feeding other tanks belonging to Government. 

However that may be, the claimant’s right to the water that flows 
naturally into his tank without prejudice to what may naturally 
^ flow into other channels is valid. To this extent, therefore, the claimant’s 
right is admitted and recorded under Section 11 of the Forest Act.” 

The Subordinate Judge dismissed plaintiff's suit. 

Plaintiff appealed. 

Ramakrishna Ayijar and Seshachariar, for appellant. 

The Government Plealer (Mr. Powell), for respondent No. 3. 

Pattabhirama Ayyar, for respondent No. 1. 

Sivarama Ayyar, for respondents Nos. 1 and 2. 


JUDGMENT. 

The question in this appeal relates to the rights of the parties to the 
use of the natural stream called Kattar or Pedukulam. 

The stream rises in, and flows through, Government lands, before it 
empties itself into the Pedukulam tank, which is situated within the 
zemindari of the plaintiff. 

The defendants Nos. 1 and 2 are persons who hold land under 
Government, which land is now partly irrigated by a channel taken off 
from the said stream within the limits of the Government land above 
the zemindari. 

The third defendant is the Secretary of State for India in Council. 

Plaintiff sues to establish his exclusive right to the waters of the 
stream and for an injunction to restrain the defendants from in any way 
interfering with that exclusive right. 

j-his claim to exclusive right to the water was put forward before the 
Forest Settlement Officer in 1886, and was by him disallowed after due 
enquiry under Act V of 1882 (The Madras Forest Act). 

The plaintiff did nob appeal against that decision, and it therefore 
became final. 

The Subordinate Judge, therefore, held that the plaintiff was preclud¬ 
ed from re agitating the question in this suit. 

The plaintiff, as appellant before us, contends that the Subordinate 
Judge was in error, on the ground that the Forest [282] Settlement 
Officer had no jurisdiction to give an adjudication on the question. 
The appellants argument is that the exclusive right which he now 
claims over the water is nob one of those rights which are specified in 
Section 10 or 11 of the Act, and in regard to which alone the Forest Settle¬ 
ment Officer had jurisdiction. We cannot accept this contention. As a 
mere riparian proprietor the plaintiff could only have a right to the lawful 
use of the water flowing through his land subject to the similar rights of 
other riparian proprietors, but bis claim to the exclusive use of the water 
shows that he claimed more than the rights of riparian proprietor. Now a 
claim to use the water of a natural stream in a manner not justified by 
natural right is undoubtedly a claim to an easement. (Gale on Easements, 
p. 20, 6th Edition.) 

In other words, the right claimed by the plaintiff was, in the language 
of Lord Watson in Dalton v. Angus (1), ** a right of property in the owner 
of the dominant tenement—nota full or absolute right—but a limited right 


(1) L.K. 6 App. Gas. 740 (830), 
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^ or interestp in land which belongs to another whose plenjim dominiutn 
^ is diminished to the extent to which his estate is affected by the 
easement.” 

It seems, therefore, clear that the right claimed by tbe plaintiff was 
.a right in respect of water flowing in a defined channel on Government 
land, that is of a water*oourse, and, therefore, within the jurisdiction of the 
Forest Settlement Officer under Section 11. 

It is contended by the appellant that the rights of way, pasture and 
forest produce referred to in Clauses (a), (c) and id) of the section are 
rights to be exercised on tbe land itself, aud that, by analogy, the right to 
a water-course referred to in Clause (6; must be of a similar restricted 
kind. There is, in our opinion, no ground for such a limitation, but 
even if it were otherwise, the right which the plaintiff claims was such as 
falls within the words “a right in or over any land” in the first line of 
the section, and was, therefore, a right in respect of which the Forest 
Settlement Officer had jurisdiction to adjudicate under Section 10. 

In a word, the right claimed was one on which the Forest Settle¬ 
ment Officer had a right to adjudicate either under Section 10 or Section 
11, and in either case, the appellant’s objection that he bad no jurisdic¬ 
tion fails. The result is that on this ground [283] alone the decree of the 
Subordinate Judge dismissing tbe suit must be upheld. 

It was, however, urged that even if the plaintiff bad cob an exclusive 
right to the water of the stream, he had a right as a lower riparian 
proprietor to obtain an injunction to restrain tbe defendants from using the 
channel inasmuch as such user was in excess of the third defendant’s right 
®s a higher riparian proprietor. In regard to this we observe that neither 
in the plaint, nor when framing issues, did the plaintiff rely on his rights 
AS a riparian proprietor, or raise any issue as to whether the defendant 
had used the water in a manner not justified by their riparian rights, 
and the question basnotbeen tried. Considering bow long the matter 
'has been in dispute we do not think we should bo justified in allowing the 
plaintiff to raise at this stage a fresh issue of fact which he might and 
ought to have raised in the Lower Court. 

We must, therefore, dismiss the appeal with costs. 

30 M, 283 = 7 M.L.J. 134. 

appellate CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 

Eagavendra Rau AND ANOTHER {Defendants) 

■Ram Rau [Plaintiff), Respondent.''' [lObh. lltb, and 30th March, 1897.J 

Hindu Lfaw^MciTricige—PTohibitcd 

A marriage between a Hindu and the daughter of his wife’s sister is valid. 

If-. 37 A. 417 = 2 A.L.J 36 = A.W.N. (1905) 20; 32 B. 619=10 Bom. L.R. 948.] 

Appeal against the decree of E.J. Sewell. District Judge of North 
Arcot, in original suit No. 41 of 1893. xt • td • * 

Suit for partition by the adopted son of one Narasinga Rau against 

-the undivided nephew of the latter. .. • j , 

The facts of this case s ufficiently appear from the judgment. 

• Appeal No. Ill of 1 96. 
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Sankaran Nayar and Narayaiia Rau, for appellants. 

Bhashya7ti Ayyangar, Pattabhirama Ayyar and Skadagopdchariar^ for 
respondent, 

JUDGMENT. 

That the late Narasinga Kau’s widow Sesbammal did in fact adopt- 
the respondent as the son of her husband was [284] practically admitted 
on behalf of the appellants, the first of whom is Narasinga Rau’s undivid¬ 
ed nephew and the second that appellant's son, a minior. It was, howeverr 
contended' on their behalf that Narasinga Rau did not authorise Sesb¬ 
ammal to make the adoption and even if it is found that he did so autho¬ 
rise her, the adoption is invalid in consequence of the relationship which 
existed between Narasinga Rau and the natural mother of the respondent. 

Now as to the authority, we are satisfied that the evidence on the 
point adduced on behalfof the respondent fully establishes that a few days 
before his death, Narasinga Rau gave Seshammal power to take the res¬ 
pondent in adoption. The testimony of the witnesses who speak to this 
point is highly probable. It is clear, that, for several years before Nara¬ 
singa Rau died, both he and Seshammal bad been on unfriendly terms 
with the first appellant. It appears also that since the time the male 
child which Seshammal bore to Narasinga Rau died about the year 1888, 
the latter had been desirous of adopting a son. Narasinga Rau’s letter Ex- 
hibit Q, the genuineness of which there is no reason to doubt, furnishes 
cogent evidence of Narasinga Rau’s anxiety to secure a boy for adoption. 
And another strong circumstance in favour of the view that Narasinga 
Rau had empowered his wife to adopt is the first appellant’s omission to 
impeach the authority when, not long alter Narasinga Rau’s death, it was^ 
set up in an enquiry before theTahsildar with reference to the mutation 
of names in the registry relating to the lands in litigation. Though She 
first appellant’s attention was pointedly drawn to the contents of Exhibit 
B, a deposition given by the natural father of the respondent, before tbo 
Tahsildar wherein it was distinctly asserted that Narasinga Rau had 
authorised Seshammal to adopt a son ; the first appellant took no excep¬ 
tion to that assertion, though if the evidence now adduced on his behalf 
were true, he must have known that the claim that Narasinga Rau bad- 
given such authority was totally unfounded. 

We, therefore, concur with the Judge’s finding that the authority set 
up is true. 

Next as to the validity of the adoption so far as we were able to follow 
the appellants’ vakils’ arguments on the point, the chief contention was 
this— 

The respondent’s natural mother, being Seshammal’s sister’s daugh¬ 
ter, could not, under the Hindu Law, have been lawfully [285] married' 
to Narasinga Rau, and therefore the respondent could not have beeo 
validly adopted as his son. It being the settled law of this Court, except 
where there is evidence of special usage to the contrary, that the natural 
mother of the boy to be adopted, should be a person, who, in her maiden 
state, might lawfully have been married bo the man for whom the adop¬ 
tion is to be made, the question for determination is whether a Hindu is* 
by law, precluded, as the anpellants contend, from marrying his wife’s 
sister’s daughter. In support of this contention we were not referred to 
any text either in the smrithis or in the leading commentaries. The only 
text, to which our attention was drawn on behalf of the appellants, 
is to be found in Aswalayana’s ' Grihya Parisisbta ’ which runs tbus:^ 
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Viruddha Sambanda is that sambaodhi (relation) which is viruddha 
looDtrary or improper) owing to the relationship (existiog) between the 
bride and the bridegroom (before their marriage) being similar to that 
of a father or mother. As for instance the daughter of a wife’s sister (and) 
the sister of the paternal uncle’s wile.” (Maudlik’s ‘ Hindu Law’, p 484.) 
A glance at the numerous ru*es, la>d down by tlie ancient Hindu legislators 
with reference to the selection of a bride, is enough to show that they are, 
with very few exceptions, mere rules of caution acd advice. Now does the 
passage, relied on by the appellant, belong to this cUss of hortatory texts, 
or ooes it lay down a rule of law rendering a marriage contrary to it 
unlawful? That it belongs to the former class is evident from the fact 
that none of the well-known authoritative commentaries prohibit the 
marriage of a wife’s sister’s daughter—a fact which by it,self is sufficient to 
render it to the dvay of the Courts to decline to accept the text in ques¬ 
tion as laying down an imperative rule. Nor is authority wanfmg to sup¬ 
port this view. In Kulluka Bhatta’s remarks on M inu HI, 6 to 11, 


14 


41 


referring to the numerous minor objections to be avoided in selecting a 
bride, the commentator in terms points out that a violation of none ol the 
rules contained in them affects the legality of the union. (Gurudass Ban- 
nerjee’s * Marriage and Stridhanam.’ p. 56.) But in his comments on verse 
5 of the same chapter, which deals with the really forbidden marriages 
between Sagotras an i Sapindas, he observes thus : In the matier of 
^ marriage, as it has been ordamed in this text, ‘ lie wlio inadvertently 
marries a girl sprung from the same original stock with himself iSagotra) 
^^and so forth must support her as a mother’ and as it has been said 
[2863 (by certain legislators) that if girls ol the same gotra and so forth 
^ be taken in marriage they must be deserted and that penance must be 
performed if a marriage be contracted with a girl of the same gotro., con¬ 
sequently together with those, the girls related as mother s sapindas do 
not also become wives.” (' Vyavastha Cbandrika, Vol. II. p- 47 j.) 
These observations clearly lead to the inference that marriages aie to be 
held to be unlawful only in cases, as to which desertion of the girl and 
the observance of penance for atoning the offence committed in entering 
mto the prohibited alliance are laid down by accepted authorities. But 
it is not pretended that any authority prescribes that if a man mames 
his wife’s sister’s daughter he must abandon her and perform penance. Fur¬ 
ther, nearly all the recent important text writers, who have considHred 
the matter, are agreed that a marriage between a man and his wifes 

niece is valid. , . , o •-n. 

Dr. Gurudass Bannerjee in his work on Marriage and Stridhanam 
already cited, states that the law " does nob prohibit marriage with the 
wife’s sisteror even with her niece or her aunt” (p. 69). Syama Ctiaran 
Sircar in the note to Vvavastha. 712 of the Vyavastha Chandrika. wnere- 
in he states the substance of the authorities as to void marriages excludes 
from that category unions such as those described by him in Vyavastha, 
698. inclusive of that between a man and his wife’s sister s daughter ('Vol. 
II- pp. 475 and 463), Mr. Mandiik in his edition of Vyavahara Mayuka 
and Yajnavalkya' observes: “ As regards Viruddka Sambaj^ha they are 
permitted as a matter of course,” (Appendix, p. 415., Golap Cbunder 
Sircar in his work on ‘The Hindu Law of Adoption expresses himself thus : 
“ But be it specially noticed that no marriage is invalid on the ground of 
relationship being incongruous. In addition to the two instances men¬ 
tioned in ‘Grihya Parisishta' of Aswalayana there are other passages- 
prohibiting on the self-same ground the marriage by a man of hia 
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step mother s sister, her brother’s daughter and his children’s daughter 
as well as the preceptor’s daughter ; but however improper such 
marriages may be, they are nevertheless valid. Such marriages 
are generally contracted by high class Brahmans of Bengal who 
•I ®°™P6ll6d by the restrictions imposed by Kulinism to choose 
their wives from a certain limited number of families” (p. 319). 
Lastly Jogendra Nath Bhattacharya expresses substantially the 
same view in his Commentaries on Hindu Law. He writes “ A text 
[287] of Baudbayana and a passage from 'Grihya Parisishta’ are cited in 
the Nirnaya Sindhu which excludes the following :— 

^ (l) Stepmother's sister and sister’s daughter. 

(2) Paternal uncle's wife’s sister. 

(3) Paternal uncle’s wife's sister's daughter. 

^ (4) Wife’s sister’s daughter* 

The texts which exclude these or neither cited nor commented upon 
by Raghunandhana. In practice no hesitation is felt in this part of 
India in marrying paternal uncle’s wife’s sister. Marriage with step- 
mother s sister takes place sometimes in Beng il. Instances of marriages 
with wife s sister s daughter are also nob altogether unknown in Bengal, 
though Hindu sentiment is very strong against these marriages.” 

(2nd edition, p. 95.) 

With reference to this concluding observation of Mr. Bhattacharya 
regarding the sentiments of the people as to the propriety of such marriages, 
it mady perhaps be pointed out that there is little to indicate that these 
marriages are disapproved of by the members of any section of the com¬ 
munity in this part of India. Be this however as it may, the unimpeach¬ 
able evidence, adduced on behalf of the respondent, shows beyond the 
shadow of a doubt that marriages between a man and his wife's sister’s 
daughter are common among the various sections of the Brahmin com¬ 
munity and are regarded by all as perfectly valid. It is necessary bo refer 
to this evidence briefly. The specific instances of marriages spoken to by 
the witnesses took place in various parts of the Presidency widely separa¬ 
ted from each other, viz., the following eight districts:—Nellore, Madras, 
North Arcot, South Arcot, Tanjore, Trichinopoly, Coimbatore and Madura. 
The Honourable Mr. N. Subba Rao belonging to the Madhwa sect, a 
/akil of this Court, stated that bis own mother’s sister was married to 
a person who had previously married that lady’s maternal aunt. The 
witness also stated that his paternal grandfather, after the first wife’s 
death, married that wife’s sister’s daughter and that the marriages, 
spoken to by him, took place long ago. These cases probably belong to the 
Nellore district Mr. V. C. Besikachariar, an Ayyangar and a practitioner 
of this Court, residing in Madras, stated that his mother-in-law, who is 
his father-in-law’s second wife, is the daughter of her husband’s first wife’s 
sister. The witness added that the late Mr. V. Sadagonacharlu, who was a 
very distinguished Vakil of this Court, had married the sister of his (^Sadogo- 
paoharlu’s) [288] paternal uncle’s wife and this took place long ago. Krishna- 
swami Ayyar, a Smartba Brahmin of Chittoor in North Arcot, deposed 
that his father married about twenty-five years ago, as his second wife, the 
witness’s aunt who was the sister of the witness’s mother, Ramaohandra 
Ay^fer. a Smartha Brahman of Chidambaram in South Arcot, stated that 
bis fourth and present wife is the daughter of his deceased third wife’s 
sister and that the marriage took place in 1888. Ramakrishna Diksha- 
tbar, another Smartha Brahmin also from South Arcot, said his second 
wife is his first wife’s sister’s daughter and that he was married thirteen 
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years ago. Mr. Govioda Rao, who is of the Madhwa sect and who 1807 
is employed as Cirkil under the Collector of Tanjore, stated that he is March 30 . 

married to his deceased wife’s sister'.s daughter. P. Srinivasachariar, - 

an Ayyangar, also belonging to the saooe district, stated that he had Appel- 
married the sister of Dewan Bahadur Srinivasa Raghava Ayyangar, the LATE 
present Dewan of Baroda, and that when she died, he. the witness, Oivili 

married her sister’s daughter. Mr. Srinivasa Rao, a Madhwa gentleman — 
now in Bangalore, gave evidence to the effect that on the death of his 20 M, 283 = 
first wife, the late Raja Sir T. Madbava Rao's daughter, the witness 
married her sister's daughter. Dewan Bahadur Raghoooatha Rio stated 
that, in addition to two instances already referred to, viz., those of Goviuda 
Rao of Tanjore and Srinivasa Rao of Bangalore who are both related to 
him, he knew many cases of a man marrying the niece of his wife. 
Ramachariar, who is a Madhwa too, spoke fo having been present at 
seven or eight such marriages either in the Tricbinopoly, Coimbatore or 
Madura district, and added that about IS cr 19 years ago he himself 
married his deceased wife’s sister's daughter. Krishna Rao, the District 
Munsif of Kulittalai, stated that a sister of his and a daughter of another 
of his sisters were successively married to the sime man in Coimbatore. 

Nearly all the witnesses affirmed positively that no exception whatever 
was at any time taken to any of the marriagd:< spoken to by them. 

On the part of the appellants nothing has been really urged to rebut 
the irresistible inference arising from such widespread usage as that 
established by the evidence just noticed, in favour of the validity of the 
marriages which the text of Aswalayana condemns on the ground of 
incongruous relationship. 

We have, therefore, no hesitition in holding that the said text is not 
mandatory and that the appellant’s contention founded thereon is entirely 

unsustainable. 

[289] We think we are not precluded from arriving at this conclusion 
by the reference made to the above text in Miuakshi v. Rdviducithd (1). 

It would seem that on the strength of the statement in ihe Ddttdkd 
Mimamsa that a marriage betw'‘en the persons mentioned in the text in 
question was a prohibited conoectiort, it was assumed by the Court that 
the text was mandatory. But whether the text was mandatory or merely 
hortatory was not a matter for determination in that suit, and therefore 
the Court's observations cannot be treated as a binding decision on the 

point. 

The only other objection taken Co the legality of the adoption rested 
on the fact that the adontive mother Seshimraal is the cousin of the 
tiatural father of the respondent. But this contention also is untenable ; 
since it has been ruled in this Court that the adoption of a son of even a 
Wife’ 8 brother is good [Sriramulu v. Ramayyd (2)). It is scarcely neces¬ 
sary to say that it is immaterial in such a case whether the adoption is 
made by a* man himself or by his widow after his death : for the adoption 
is for him. 

We must, therefore, confirm the decree of the District Judge and 
dismiss the appeal with costs. 


(1) u M. 49. 


(2) 3 M. 16. 
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APPELLATE CIVIL. 

Before Sit Arthur J, H. Collins, Kt., Chief Justice, 

and Mr» Justice Benson. 

Velu Goundan [Plaintiff), Appellant v. Kdmaravblu Goundan 

AND OTHERS {Defendants), Respondents* 

Velu Goundan {Plaintiff), Petitioner v. Kumaravklu 
Goundan [Defenda^U), Respondent.* [27th November and 

lObh December, 1896.] 

Suit for p'lrtxUon of family property—Valuation of, for purposes of jurisdiction^Suits 
Valuation Act, ISQ7—Court Fees Act, 1870. Section 7, Clause (iv) 6. 

In a suit by a member of a joint Hindu family praying for a partition of the 
family property and for the delivery to the plaintiff of bis share, the value of the 
£290] suit for the purposes of jurisdiction is the amount at which the plainliff 

values bis share. 

[Appr , 32 C. 734 = 9 C.W N 690 : R.. 15 C.P.L.R 81 '84); 15 C.P.L.R. 120 (122) ; 
Rind. Cas. 512 = 21 21 (29) =9 M.L.T. 3; 13 Ind. Cas, 903=11 M.L.T, 

155 = (1912) M.W.N. 199 (201); D., 6 C.L.J. 651 = 12 C-W.N. 37.] 

Apph al against the order of C. Gopalan Nayar, Subordinate Judge of 
Madura (East), cliieetiug the return of the plaint presented by appellant 
for presentation to the proper Court, and petition under Section 622 of the 
Coda of Civil Procedure praying the High Court to revise the order of 
W. Dumergue. District Judge of Madura, in civil miscellaneous appeal 
No. 37 of 1895, confirming the order of J. S. Gnanyar Nadar, District 
Munsifof Manamadura. in original suit No. 220 of 1895. 

Plaintiff brought this suit originally in the Court of the District Mun- 
sif for partition alleging that the property to be divided was the property 
of a joint Hindu familv consisting of liimself, his father, his step-mother and 
the son of his step-mother. The following were the prayers of the plaint:— 
To divide and deliver to the plaintiff one-third share in the A 
scheduled properties 1 to 29 by casting chits with strict regard to the 
“ nature and fertility of the lands ; 

“ To make the defendants give to plaintiff one-third share in the B 
scheduled property 1 to 21 or pay the value thereof; 

" To order the defendants to pay plaintiff the loss for fasli 1304 and 
costs of the suit together with farther loss and to give decree with other 
reliefs as the Court may deem fit to grant considering the nature and 
circumstapees of the case.” 

In the plaint the plaintiff valued his share of the property at 

Rs. 1,996-4-0. 

The District Munsif held that he had no jurisdiction, because that 
was determined hy the value of the whole family property, which exceeded 
Rs 4,000. and not by the value of the share claimed. In support of this 
position, the District Munsif quoted the rulings in Vydinatka v. Subra- 
manya (1), Khansa Bibi v. Syed Abba (2), Ramayya v. Subbarayudu (3)i 
Krishnasami v. Kanakasahai (4). 

The plaint was thereupon presented to the Sudordinate Court of 
Madura fEast), and the Subordinate Judge also returned the plaint for 
presentation to the proper Court on the ground that Section 8 of the 
Suits Valuation Act, read with Clause [291] (iv) b of Section 7 of the 

* Appeal against Order No. 98 of 1886 and Civil Revision Petition No. 74 of 1896, 

(1) 8 M. 235 (2) 11 M. 140. (3) 13 M. 25. (4) 14 M. 183. 
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^ Court Fees Aot. would make the value of the suit both for Court-feeg 1896 
^^aod junadiotion to be the value of the plaiotiff’s share, which, he says. Dec. 10. 

IS xw. 1,996-4*0, and that the suit was, therefore, within the District - 

Munsif’s jurisdiction. Appel- 

The plaintiff then appealed to the District Judge against the District LATE 

Muosifs order alone. The District .1 udge held that the order of the District CIVIL 

Munsif was correct and dismissed the appeal. The plaintiff now filed a _’ 

petition under Section 622 of the Civil Procedure Code, praying for the 289 = 
revision of order of the District Court, and filed an aopeal against the ^ M.L.J. 30, 
order of the Subordinate Judge. 

Sivasami Ayyar, for appellant. 

Respondents were not represented. 

JUDGMENT. 

Plaintiff, a member of an undivided Hindu family, sued for partition 
and delivery to him of his one-third share of the joint family property. 

The value of the share claimed was below Rs. 2,500, but the value 
of the whole property exceeds Rs. 4,000. 

The District Munsif, following the ruling in Vydinatha v. Suhra- 
(1), declined jurisdiction and returned the plaint for presentation to 
^ proper Court. His action was upheld on appeal to the District Judge. 

The plaintiff meantime presented his plaint to the Subordinate Judge, 
who also declined jurisdiction and returned the plaint to be presented 
to the proper Court. The Subordinate Judge held that, under Section 7, 

Clause (iv) b of the Court Fees Act, the suit should be valued for pur¬ 
poses of court-fees at the relief sought io the plaint, viz., at the value of 
the share claimed, which was less than Rs. 2,500; and that, under Section B 
of the Suits Valuation Act (YII of 1887} the valuation for purposes of 
of jurisdiction should follow and be the same as that for court-fees, and 
that, therefore, the suit was within the jurisdiction of the District Munsif. 

The view of the Subordinate Judge is, in our opinion, correct, and in 
accordance with the law as laid down in the Suits Valuation Act, which 
It seems to us expressly altered the law as laid down in Vydinatha v. 

Subramanya (1). 

Some doubt was sought to be thrown on this view by the fact that in 
three cases Khansa Bibi v. Syed Abba (2), Raniayya v. [292] Subhara- 
yudu (3) Krishnasami v. Kanakasahai (4) all decided after the passing of the 
Suita valuation Act—the decision in Vydinatha v. Subramanya (i) was 
treated as still containing the law applicable to the question. 

In those cases, however, no reference was made to Section 8 of the 
Suits Valuation Act, nor did they directly declare that the ruling in 
Vydinatha v. Subramanya (1) still governs cases within its scope. 

Moreover, in the recent case of Chakrapani^^ Asari v. Natasinya 
Rflu (5) this Court expressly approved the view that when the suit relates 
to co-paroenary property, unless it is one for general partition among all 
the shareholders, the specific and definite share claimed must be held 
to be the subject-matter of the suit as stated in this Suits Valuation Act 
,, and Act III of 1873 (The Madras Civil Courts Act), and the value of 
,, the same should determine the Court’s jurisdiction, and not that set on 
^ the whole property, which will, of course, be the value of a suit in 

which a general partition of all the shares may be prayed for.” We think 

U) 8 M. 235. (2) 11 M. 140. l3) 13 M, 26. 

U) 14 M. 183. (5) 19 M. 66. 
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that these words correctly set forth the law as it now stands. The* 
present suit, therefore, being for a share of the co-parcenary, and not in¬ 
volving a general partition, and the share being less than Rs. 2,500 in value, 
is within the jurisdiction of the District Munsif. We, therefore, confirm 
the order of the Subordinate Judge and dismiss this appeal, and in 
exercise of our revisional jurisdiction, we sot aside the orders of the District 
Judge and of the District Munsif, and direct the District Munsif to receive 
the plaint and deal with it according to law. Costs throughout will be 
provided for in the decree of the District Munsif 


20 M. 293. 

[293] APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar and Mr. Justice Davies. 

Kamarazu and another {Defendants Nos. 1 and 2), 
Appellants v. Venkataratnam {Plaintiff), Respondent.* 

[loth December, 1896.] 

Will by a Bindur—Construction of—Oift to daughter~~Daughters' estate. 

A Hindu by will bequeathed to bis daughters is separate property to be enjoy¬ 
ed by them 'as they pleased ' : 

Held, that the daughters took an absolute estate. 

Appeal against the decree of G. T. Mackenzie, District Judge of 
Godavari, in original suit No. 12 of 1894. 

The plaintiff brought this suit to declare that he was entitled to 
certain monies in the hands of the defendants after the death of the 
widow and daughter of one Mallaya, 

The monies in question were the proceeds of certain jewels which 
had been given by Mallaya's widow and daughter to the defendants 
for charitable purposes. 

The plaintiff claimed to be entitled to the monies as the reversiouci^ 
to the estate of Mallaya. by whom he had been adopted, and with whom 
be had subsequently effected a partition. 

The defendants contended that the jewels were the stridbanam of 
Mallaya’s widow and daughter, but on this point no decision was given 
either in appeal or in the lower Court, it being assumed by the Courts that 
the jewels had been inherited under the will of Mallaya. The will of 
Mallaya, after reciting amongst other things that provision had been made 
for the maintenance of his eldest daughter-iri-Iaw, proceeded :— 

“ Out of the rent of the bazaar godown, the expenses relating to the 
^ repairs, &c., of the said godown and also the maintenance allowance which 
‘‘ I have been paying every year to my eldest daughter-in-law, Nadipilly 
“ Ademmah, is deducted, and the balance of rent is divided and taken in 
“ equal shares by myself and my adopted son—I taking one half, and 
“ he the other half—in accordance with the deed of partition entered 
“ into between myself and my adonted son. It is hereby arranged [294] 

‘ that my three daughters mentioned above, should, after my death, receive 
the amount relating to the half share I have been receiving. In the 
^ matter of the house in which (I am) residing, my adopted son Venkata- 
ratnam should enjoy one half and my daughters the other half aa 


* Appeal No. 161 of 1895. 
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I* mentioned in the Phankhat, after the death of myself and my wife. My 
three daughters, v\z., the said Kmkatala Bangaramma, Korangi Rfittam- 
^^maanl Dovata Biuanimma. should, from i-he date of my d ath, take 
possession of the whole of my moveible and immoveable property—the 
^ whole of the miveable property relating to the SorotT trade carried on 
by me and referred to above, as also all the transactions, accounts. &c., 
relating thereto and also tlie said immoveable property—and enjoy the 
same happily as they please. The afoiesiid people, that is to say, my 
^^daughters in-law and my adopted son. have no ngnt whatever to cause 
^^any obstruction in respect of my property. Even if they cause any, 
they shall not ba valid. My da'ignters afore-aid should properly attend 
^^to the wants of myself and my wife till our death. My three diughters 
aforesa d should, after my death, take possession of Pharikhat and other 
^^doouments which are with m-*, as also the aforesiid pr-’P'ri.y, and man- 
age the same as they please. I cause i this will to be wrutm while I am 
steady in mind and of my own free will. This should take elToct from 
the dale of my death." 

Of the three daughters, two had died before the gift of the jewels in 
question. 

Tne District Judge said : “ Tne will which is now admitted by both 
parties leaves the father’s property to his wife and daughter fo be enjoyed 
as they please. Notwithstanding these words, I hold thnt this will 
bestow nothing more than the usual widow’s and daughters’ life-interest. 
If the property in question were land, they couM not alienate it. Ddend- 
ants, however, contend that this is moveable property at the disposal of 
these ladies. I cannot accept this contenlion. It is not alleged that 
^^this Bs. 4,000 was lakoo froin the income of the estate. As tne greater 
part of it was jewels, it seems to have been part of the corpus of the 
^^estate. I am of opinion that nob even the charitable object of the 
alienation justifies the alienation, and that plam iH is eniitle) to the 
declaration which be solicits." And in the result gave a decree for 
plaintiff. 

Deff»ndant appealed. 

[295J Subba Rao and Gopalasami Ayyangar, for appellants. 

Mr. Smith, for respondent. 
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JUDGMENT. 

The terms of the will read in the light of the deed of partition referred 
to therein clearly indicate that the iutentiou of the testator was tj confer 
on bis daughcers an absolute, and not a limitei, ts'.aie, in so far as the 
moveable property which was at his absolute disposal w-ts concerned. 
There is nothing in the instrument or in the surrounding oircum-.bancrg, 
which could lead one to ihmk that the intention was to limit the gift to a 
daughter’s estate, or, in other words, simply for their lives. Tne daughters 
thus having taken an absolute estate, thealieoatiao sought to be imp-ached 
was within their rights. We mu^it, therefore, overrule the view taken by 
the District Judge, and in reversal of his d-icres wj dismiss the suit with 
costs throughout. This involves the dismissal of the memorandum of 
objections also. 


MVII— £T 
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APPELLATE CIVIL. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

Thillai Chetti {Defendant No. 1), Appellant v. KAMA- 
natha Ayyan and others {Plaintiffs), Respondents.* 

[24th and 27th November, 1896.] 

Mortgagetoa co.oumer^Suittoredeem^Rigktofoneor more co-owners to redeem in 

absence of partition. 


in immoveable property mortgage 
their share with possession to another undivided sharer, a smaller number 
than the whole body of co-mortgagors cannot sue to redeem the mortgage 
until there has been a partition of the property m'>rtgaged among the several 

co-owners. Mamu v. Kuttu (1) followed ; Naro Hart Shave v. Vithalbhai (2) 
distinguishede 


[N.P., 2 P.R. 1904-48 P.L.R. 1904.; R., 11 Ind. Gas, 100 = 62 P.R. 1911 = 197 P L R. 

037 (839) = 2.') M.L.J. 576 (580) = 12 M.L-T. 484» 
(1912) M.W.N. 1168 (1170); D., 15 Ind. Gas. 605 (606) =23 M.L.J. 475.1 


Second appeal against the decree of W. Dumergue, District Judge 
of Madura, in appeal suit No. 803 of 1894. confirming the decree of 
S. Authinarayana Ayyar, District Munsif of Mana Madura, in original 
suit No. 58 of 1894. 

[296] The plaintiff and defendants were the undivided co-sharers of a 
Dharmasanam village. The predecessors in title of the plaintiff and of 
defendants 2 to 44 had mortgaged with possession their shares to the 
predecessors in title of the first defendant on the 20bh August 1840. 
The plaintiff now sued to redeem the mortgage and deposited in Court the 
full amount of the mortgage, and he also prayed for a decree directing the 

first defendant to deliver up possession of the land to the plaintiff on behalf 
of all the sharers. 

Toe first defendant contended that the plaint lands appertained 
to 120 pangu samu'hayam. Out of the said 120 pangus, 28 8-6 pangus 
belonged to him, if and odd pangus to the plaintiff, and the rest to 
the other defendants. That the plaintiff, who owned only a few pangus, 
had no right to redeem the mortgage of the plaint lands for the village 
samuthayam from the first def*sndanb who owned more pangus That 
the other pangalis had nob given the plaintiff permission bo redeem the 
mortgage, and that though it should be found that the plaintiff had a 
right to redeem the mortgage, the plaintiff bad no right to oav the share 
due for the first defendant’s pangu, and to demand possession from the 

first defendant so far as the first defendant's share of the pangu was 
concerned. 

Of the remaining 43 defendants, four supported the plaintiff’s claim 

and 30 applied to be m ida plaintiffs, seven did not enter an appearance, 

and the remaining two entered an appearance, bub did nob contest the suit 
at the hearing. 

The Munsif nassed a decree that, “on receipt of the mortgage money 
deposited in Court (Rs. 75*4-0), first defendant do pub plaintiffs in 
possession of the mortgaged property with all title-deeds in his possession 
relating to the mortgaged orouerty described in the plaint.” 


1 


(1) 6 M, 61. 


* Second Appeal, No. 1(X)8 of 1895. 

(2) 10 6. 648. 
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The first defendant appealed to the District Judge who dismissed the 
saying with regard to the appeal it is contended that, under 
Section 60. Clause 4 of the Transfer of Property Act, the plaintiffs were 
entitled to sue for redemption of their shares only and not of the whole 
property. As the first defendant has not acquired the share of a mort¬ 
gagor, the agrument is clearly opposed to the law.” 

The first defendant appealed to the High Court on the following 
grounds:— 

[297] ‘ The decrees of the Courts below are against the provisions 
of Section 60, Transfer of Property Act. 

The Courts below erred in law in drawing a difference between a 
co-mortgagee and a co-owner. 

The Courts below failed to notice that the first defendant owned 
28 shares out of the total number of 120 shares and he could not, there¬ 
fore, be ousted from possession. 

The first defendant’s ownership is distinctly raised in the second 
paragraph of his written statement and plaintiffs have not denied it. 

Even if the said right were disputed, the Courts below ought to 
have ascertained the extent of the shares belonging to the first defend- 
ant 

The plaint has not been properly framed, and the Courts below 
ought to have dismissed the plaintiff’s suit.” 

Mahadeva Ayyar, for appellant. 

Natesa Ayyar^ for respondents. 
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JUDGMENT. 

In this case the plaintiffs and defendants are the owners in 
ehares of a certain village. 

In 1840 the owners of the village mortgaged it to the first defendant’s 
ancestor for Rs. 75-1-0. The plaintiffs sued to redeem tbe mortgage. 
The first defendant claimed to own tbe largest share of tbe village and 
objected to plaintiff’s right to redeem tbe mortgage without the consent 
of tbe co-mortgagors. He specially objected to the plaintiff’s right to 
redeem his (first defendant’s^ share of tbe mortgage. ^ The District 
Munsif found that it could not be satisfactorily decided in the present 
suit to what share the first defendant was entitled, and on the strength 
of Naro Hari Bkavs v. Vithalbhat (1) decided that plaintiffs had a right 
to redeem the mortgage. He, therefore, decreed that, on pavment of the 
mortgage money into Court, the first defendant should put the plaintiffs 
into possession of the mortgaged property with its title-deeds. In appeal 
before the District Court it was argued that, under Clause 4 of Section 60 
of the Transfer of Property Act, the plaintiffs were entitled to redeem 
their own shares only, but not to redeem the whole property. The 
District Judge, however, held the argument to be invalid, as the first 
"defendant had not acquired the share of the mortgagor,” and dismissed 
the anpeal. 

[298] Against this decree the first defendant now urges this second 

appeal, and we think his plea is well founded. The decree is manifestly 
wrong and unjust since it requires the first defendant, who is not only the 
mortgagee, bub also one of tbe chief owners of the property, to give up his 
possession of the property, including his own share, to the plaintiffs on 
payment of the mortgage money. No provision is made for securing to 


(1) 10 B. 648. 
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the first defendant or the other sharers of the village possession of their 
shares on their paying the plaintiffs their shares of the mortgage 
money, nor could any such provision be made in the present suit since 
their respective shares have not been asceitained and could not be con¬ 
veniently asc-'rtained in the suit. Thus the result of the decree would be 
to compel the first defendant and other co-owners and co-mortgagors td 
biiog suits for the ascertainment of their shares and for the recovery of 
the same from the plaintiffs on payment of their contribution towards 
the mortgage money. This is the very evil which was pointed out 
and guarded against bv the learned Judges who decided the case 
of Mamu v. Kuttu (1). There the fifth defendant was the purchaser of a 
share of the equity of redemption and was also the mortgagee in possession, 
and it was held that “ to allow plaintiff to redeem the whole would enable 
him to get possession of the property to the exclusion of fiicb defendant. 
Now, as fifih defendant is already in possession as assignee of the 
mortgagee and has also a share in the right to redeem, be cannot be 
required to surrender possession of the whole against his consent until 
plainiiff has, by a proper suit for partit'on, ascertained definitely to what 
shares ID the property he and fifth defendant are. respectively, entitled. 

WecHnnot, therefore, allow a decree for redemption of the whole. 

A decree for redemption of a portion is equally impossible, for that 
would be to convert the suit into a suit for partition, which, without 
the consent of all the parties, could not be permitted.” 

That case is exactly on all fours with the present case and indicates 
the proper course for tbe plaintiffs to take if they desire to redeem 
the mortgage on their shares of the property. It is only nsee«Siry, in 
conclusion, to point out that rhe case iNT.tro Hari Bh.ive v. Vithaibkat (2J 
relied on by the District [299] Munsif proceeded on entirely diflerent 
grounds. In that ease the plaintiffs had a clear right to redeem the 
whole property at the time when they brought their suit, and the Court 
refused to allow that right to be defeated by the act'on of the defendants 
in purchasing a share in the equity of r^^demption post litem motam, hut in¬ 
timated that, if the defendants had acquired the share before suit, it would 
have been necessary to consider whether the ruling in Mamu v kattu (1) 
should not have be^n followel. The D.strict Judge also in the present 
case appears to have been under some misapprehension. He apparently 
thought that it was necessiry for the first defendant to show that* he had 
ac quired the share of a mortgagor subsequent to the date of the mortgage. 
But that is not so. It is the possession of the twolol I interest as mort¬ 
gagee and mortgagor (prior to the plaintiffs’ suit) that is of importance. 
First defendant had such twofold interest from the date of the mortg^ge, 
and the rule laid down by this Court in tbe case already quoted is clearly 

applicable. 

We must, therefore, reverse the decrees of the Courts below and 
dismUs tbe plaintiffs' suit with coats throughout. * 



(1) 6 M. 61. 


i3; 10 B. 648. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

% 

Venk\T.\NARASIMHA Naidu {Plaintiff), Appellant v. 

Dandamudi KotaYYa {Defeyidant), Respondent.* 

[22ad July and 20th August, 1897.J 

Landlord and .^e^ntndar atid raiyat—Relation between. 

A raiyat cultivating land in a percnaoently-settled estate is prima facie not a 
mere tenant from year to year, but the owner of the kudivaram right in the 
land he cultivates. 

|Pol., 13 M.L.T. 450 (457) = (1913) M.W.N 431 : R.. 21 M. 116 (121) (F.B.) ; 21 M. 
433 P.B.) ; 23 M. 318 ; 26 M. 251 (155) = 12 M L J. 449 : 27 M. 401 (405) ; 28 
M. 444 (450) = 15 M.L.J 29; 30 M. 155 =» 17 M.L.J. 61 = 2 M.L.T. 25; 17 Ind. 
Oas. 481 (483) ; 13 M.L.J. 81 (82).] 

. Second appeal against the decree of G. T. Mackenzie, Acting 
District Judge of Godavari, in appeal suit No. 253 of 1895, modifying 
the decree of S. Pereira, Acting District Munsif of Ellore, in original 
snit No. 100 of 1892. 

The plaintiff was the Zemindar of Vallur, a permanently settled 
estate, and the defendant cultivated land in that zamindary. [300] 
On the 4th March 1891 the plaintiff served on the defendant a notice 
to quit. The defendant did not quit the land, and in 1892 the plaintiff 
brought this suit to eject him. The District Munsif passed a decree 
in favour of the plaintiff. On appeal the District Judge, holding that 
toe plaintiff bad failed to prove that the defendant’s tenancy had commen¬ 
ced since the date of the Permanent Settlement, reversed the decree of the 
District Munsif. Plaintiff appealed. 

Pattahhirama Ayyar, for appellant. 

Bamachandra Rau Saheb, for respondent. 

JUDGMENT. 

In this case the plaintiff, the holder of a permanently-settled estate, 
fieeks, among other things, to eject the defendant from certain lands. Ad¬ 
mittedly, the lands are situated within the plaintiff’s estate and are subject 
to an annual assessment payable by the defendant to the plaintiff. 

The decision of the case depends solely upon these facts, no other facts 
having been satisfactorily established by the evidence. 

In this state of the case the lower appellate Court dismissed the suit 
m 80 far as the prayer for possession was concerned. On behalf of the 
plaintiff it was contended that the dismissal was erroneous, and that the 
«rror was caused by the lower appellate Court having wrongly thrown the 
onus of proof on the plaintiff. The argument in support of the contention 
^as that upon the admitted facts, the Boding must ba that the defendant 
Was a tenant from year to year ; and as due notice to quit had been given, 
toe tenancy had been determined before the date of the action and the da- 
feodant ought to have been ejected. 

Section 106 of the Transfer of Property Act. to which reference was 
Daade on behalf of the plaintiff, does not apply to the case. If, however, 
there were a similarity between the relation of landlord and tenant in Bng- 
Und and that subsisting here between the plaintiff and the defendant, the 
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English rule embodied in that section, that a general occupation is an 
occupation from year to year would go for to support the contention for 
the plaintiff. But there is a very material difference between the relation 
of landlord and tenant in England and that of a zemindar and a ryot or 
cultivating proprietor, or, to speak more accurately, the person in whom, 
with reference to Government or its assignees, the right to occupy the 
soil for purposes of cultivation is to be taken as vested. 

[301] Now a tenant, of course, derives his right from the landlord ; 
and in the case of a pereon thus acquiring his title, the rule referred to ie 
unquestionably a most equitable rule. For the theory as to the relation of 
landlord and-tenant in England led to the view that, in the absence of 
proof to the contrary, every tenancy was to be taken to be a tenancy at will. 
In fact, such was the rule until the Judges altered it and laid down that 
general tenancies should be presumed to be, not tenancies at will, but 
tenancies from year to year ; as was explained in Doe v. Porter (1), where 
Lord Kenyon pointed out that a tenancy from year to year succeeded to 
the old tenancy at will, which was attended with many inconveniences, 
and, in order to obviate them, the Courts very early raised an implied 
contract for a year and added that a tenant could not be removed at 
the end of the year unless he had received six months’ previous notice. 

Doe d. Martin Y. Watts (2). But sound and reasonable as this rule 

would be, it applied to cases in which the right of a defendant in 
possession is derived in a manner similar to that of a tenant in England. 
It cannot, on principle, be extended to cases in which the defendant’^ 
right 18 not so derived. Now, there is absolutely no ground for laying 
down that the rights of ryots in zemindaries invariably or even generally 
had their origin in express or implied grants made by the zemindar. The 
view that, in the large majority of instances, it originated otherwise 
IS the one most in accord with the history of agricultural land holding in 
this country. For, in the first place, sovereigns, ancient or modern, did 
not here set up more than a right to a share of the produce raised by 
raiyats in lands cultivated by them, however much that share varied at 
different times. And, in the language of the Board of Revenue whichlong 
after the Permanent Settlement Regulations were passed, investigated and 
reported upon tbe nature of the rights of ryots in the various parts 
of the Presidency, “whether rendered in service, in money or in 
kind and whether paid to rajas, jagirdars, zemindars, poligara, 
mutadars, shrotriemdars, inamdars or to Government officers, such 
as tahsildars, amildars, amins or thannadars, the payments which 
have always been made are universally deemed the due of Govern¬ 
ment.” (See the Proceedings of the Board of Revenue, dated 5tb Janu- 

note at page 223 of Dewan Bahadur Srinivasa 
L302J Raghava Ayyangar’s ‘ Progress in the Madras Presidency;’ Seealsa 
paragraphs 75 to 78 of the exhaustive observations of the Board as to the 
relative rights of zamindars and raiyats in the Board’s Proceedings of the 
2nd December 1864 appended to the second report of the Select Committee 

Recovery Bill, 1864, V. Madras Revenue Register at Page 
163.) ^ Therefore to treat such a payment by cultivators to zemindars a3 
rent in the strict sense of tbe term and to imply therefrom the relation 
of landlord and tenant so as to let in the presumption of law that a tenancy 
in general is one from year to year, would be to introduce a mischievous 
fiction destructive of the rights of great numbers of the cultivating 


(l) 3 T.R. 13. 


^2) 7 T.R. 83. 
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classes in this province who have held possession of their lands for 1897 
generations and generations. In support of the view that there is no Auo. 20. 

substantial analogy between an English tenant and an Indian ryot it - 

18 enough to cite the high authority of Sir Thomas Munro. Writing Appel- 
m 1824, he observes : " the raiyat is certainly not like the landlord of LATE 

England, but neither is be like the English tenant ” (Arbuthnot’s ‘ Selec- Civil 

tions from the Minutes of Sir T. Munro,’ Vol. I. Page 234.) And why is _ ' 

this so? It is for the simple reason that the rights of raiyats came 20 M. 299=1 
into existence mostly, not under any letting by the .Government of M-h.J-281. 
the day or its assignees, the zamindars, &c., but independently of them. 

According to the best Native authorities, such rights were generally acquir¬ 
ed by cultivators entering upon land, improving it, and making it produc¬ 
tive. As observed by Turner, C.J.. and Mutr.usami Ayyar, J.. in Siva 
Subravianya v. The SecretciTy of State for hidiaiX)^ '* Menu and other 
Hindu writers have rested private property on occupation as owner.” 

And in Stcreiary of State v. Vira Rayan (2) the same learned Judges 
pointed out according to what may be termed the Hindu common law, a 
right to the possession of land is acquired by the first person who makes 
a beneficial use of the soil.” Hence the well-known .division in these 
parts of the great interests in land under two main heads of the melvaram 
interest and th^kudivaram interest. Hence also the view that the holder 
of the kudivaram right, far from being a tenant of the holder of the mel- 
varam right, is a co owner with him. Sir T. Munro puts this very clearly. 

He says ; " A raiyat divides with Government all the rights of the land. 

Wnatever is nob reserved by Government belongs to him. [303] He is 
not a tenant at will or for a term of years. He is not removable, 
because another offers more” (.^rbuthnofs ‘Selections from the Minutes 
of Sir T. Munro,’ Vol. I, page, 234 ; see also Ibid, page 253). No doubt, 
the view of the majority of the Judgos (Morgan, C.J., and Holloway, J., 
lones, J., dissenting) in Fakir Muhammad w. Tirumala ChariariS) was 
different. But in Secretary of State for India v. Nunja{4), Turner, G.J., 
and Mutbusami Ayyar, J., stated that they saw strong reason to doubt 
whether the view of the majority in that case was right, 

It thus seems unquestionable tM^t>prima facie a zamindar and a I'aiyat 
are holders of the melvaram and rights,respectively. When, there¬ 

fore, the former sues to eject the latter, it is difficult to see why the defend¬ 
ant in such a case should be treated otherwise than defendants in posses¬ 
sion are generally treated, by being called upon, in the first instance, to 
prove that they have a right to continue in possession. One can see no 
other reason formak'ng such a difference than that certain legislative enact- 
nsonts, especially those passed at the beginning of the century, refer to raiyats 
as tenants and to the payments made by them as rents. Bub considering 
that those enactments were intended for particular purposes and consider¬ 
ing that Eegulation IV of 1822 expressly declares that the actual rights of 

any of the land-holding classes were not intended to be affected by the 

oarlier regulations, the phraseology of those enactments should not be 
taken to operate to the prejudice of persons between whom and zamindars 
the prima facie relation is only that between the holder of the kudi- 
varam right and the bolder of the melvaram right in a given piece 
of land as shown above. Consequently it is obvious that, m a suit like the 
present, the zamindar should start the case by evidence of his title to eject. 

In other words, he has to prove that the kvdivaram right m the disputed 


(1) 9 M. 285. (2) 9 M. 175. (3) 1M, 205. 
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land had been vested in him or his predecessors and that the land subse- 
queotly pissed to the defendaot or some persoQ through whom he elaims 

Pla''’'*'® a right to eject. Tuia is 
clear from Snnwam Chetty v, Nanjunda Oheltyd). See also Appa Bau 

Ia«e Mn.r“ ^ v.Kindappa{3\ In the first mentioned 

“ aud.Tirranr, .JJ., said : " But [334] Viramin's (the 

then defendant s) tenancy has been found to be that of an ordinary pat- 
tadar, and we apprehend that such a tenancy, when there is no eri- 

rieh?„o^ r “'■'f'” ani duration, or that the ktidiviram 

ri„h vested in the mitttadar (the then plaintiff) at any time, entitles 

e tenant to the right of oocupanoy for the purpose of cultivation de- 

ThtT I prescribed by (Midras) Act Vlflof 1865. ” 

disHnpM '““.r f'’°“ y8“- vear was 

S W •'^8 above case,but was virtually, if not expressly, over- 

on heh^f deolinetoaooept the similar contention urged hero 

^^hn hold J f “^‘'8d what is the nature of 

hold f h® '’“""““I“^8 defendant in the lands they 
tltion I year to year. There can be no hesi- 

hetwenn^a**^ question that in essence there is no difference 

lanrtnar‘‘"' *8 a zamind iry village and one holding 

Sir T Miinr°'^*v^'o-^f ^‘^'^'’"thnut’s Selections from the Minutes 
in the ahun o' P’ ^841, and like the latter raiyat the former raiyat 

Irar^ fs enMH °d r°° ° l^cal usage to the con- 

if he' ahoiiH ^ ° occupy his Ian Is so long as ha pavs what is due, and 

evicted by the^procTssetZotS by law^’” " 

fails Ind fs^disLused^with cosl^.“®“^‘^ 

The memorandum of objections is also dismissed with costs. 


20 U. 308. 

[SOS] APPELL.\TB CIVIL. 

Before Mr. Justice Subrarmnia Ayyar and Mr. Justice Benson. 

Krishna Munon plaintiff). Appellant v. Kbsavan and others 
We/endantsi, Bespondents.* (15th. 16th, 17th, 18th March 

and 29th April, 1897.] 

'0-Ciuil Procedure 

possession utui^°n *14 -AwW o/ pre-emption asserted by on. in 

possession under an oUi mortgage tn Malabar. 

P’^session of the detendante and was held by 

ar^syfi mstruments. executed in August 1873 and Jana- 

exeoiuLna xr'“* ‘he jeum right under instrument, 

executed and registered in May and June 1877. now sued in 1893 for redemp- 

™ not extinguished under 

b^Trilcl lo ° *?’ “>ey wera not praotud-d from averting it 

oiJ Oivil Pfooedura Code. Seo- 

nvA ana ^O'*®®* ^60 4U30 the pecsoDs ssseEtiDg a fight of 

pre«eiDption were id posseFSiOD* * 


(1) 4 M. 174. 


Appeal No. 33 of 1896. 
(2) 13 M. 60. 


(3) 16 M. 96 
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607(608) = 12 M.L.T. 535 = (.9l.2) M W.N. 1217 (1219)!] ‘ 


p the decree of E, K. Krishnan, Subordinate 

011'alghat:, ID ongiDal suit No. 31 of 1893. 

Suit brought to redeem an otti mortgage. The facts of the 
were as follows :— 


Judge 

case 


.... The 45 parcels of land in suit belonged to the Niduvakat tarwad 
^ Itne members of which have since been mide pircies to the suit as 
^ defendants Nos. 36 to 63). Nos. 1 to 21 were pissed hy Neduvakat 
Jiunjunai Nair to the first defendant on a panavom of Rs. 7.000 under 
, a deed, dated 16th August 1873, and Nos. 22 to 45 under a similar 
^ deed, dated 26ch January 1876. The defendants Nos. 2 to 11 are mem- 
I, fi'st defendant's illom. Under two dee Is, dated 14th May 

*' 1 j June 1877, the plaintiff ourtihased jenm title to the plaint 

lands excepting Nos. 19 and 21 from the Naduvakat tarwad.” 

The mortgagees asserted their right of ure-emption, and on this groundi 
among others, resisted the plaintiff's suit to redeem. 

The Subordinate Judge dismissed the suit. 

Plaintiff appealed. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar), 
Sankaran Nayar and Raman Menon, for appellant. 

[306] Sundara Ayyar, for respondents Nos. 4 and 6. 
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ORDER. 

The plaintiff, as the purchaser of the jenm right in a number of plots 
of land including those in suit under Exhibit B, dated 14th May, and 
Exhibit C, dattd 10th June 1877, sues to redeem from the defendants 
those held by them on mortgage under Exhibits I and 11, dated 6th 
August 1873 and 26th January 1876, respectively. In the Court below 
the parties were at issue, as to whether the mortgages were such as, 
according to the usage of Malabar, carried with them the right of 
pre-emption. But that is no longer disputed. 

The principal question for determination is whether the defendants 
are precluded from assorting their right of pre-emption for all or any of 
the reasons urged on behalf of the plaintiff. 

First, Exhibits A and HI. executed on the 10th June 1877 hy the 
plaintiff and the first defendant, are relied on on behalf of the plaintiff as 
disentitling the defendants from insisting upon the right in question. 
Exhibit III is only a counterpart of Exhibit A. After reciting the above- 
ttentioned mortgages to the defendants and the ourchane of the jenm 
right by the plaintiff, the documents mer.^ly state that on the one part the 
first defendant agreed to receive in January-February 1878 from the 
plaintiff Rs. 17,000 due to him and the value of improvements at certain 
specified rates and to surrender the mortgage! property, and on the other 
part the plaintiff agreed to pay the mortgage amount and the value of 
improvements when the first defendant surrenders the lands. The 
plaintiff's c^sQ is that there were disputes between himself on the one side 
and the first defendant and his deceased younger brother Thunpan 
Nambudri on the other in resoect of the actual amount due under Exhibits 
land II, as also about the period for which the defendants were 
entitled to hold the lands and that Exhibits A and III were executed in 
settlement of those disputes. 


M VII—28 


217 



20 Mad. 307 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1897 Tbe defendants* case is as follows:—No disputes existed, and no 

AfbUi 29, settlement was made as alleged for the plaintiff. But the plaintiff had 

entered into an agreement with his vendors to advance funds for carrying 
Apped- on certain litigation connected with the alienation of their family property 
LATE made by their Karnavan, the consideration being that the plaintiff was 
OlVIL. to receive a share of the property. The sale-deeds B and 0 were executed 

- in pursuance of the said arrangement. The plaintiff anticipated difficulties 

90 H. 803. io getting the [307] tenants in possession of the lands purchased to recog¬ 
nize the sales. On the day Exhibits A and TII were executed, the plaintiff 
informed the first defendant that if the latter (he being the holder of a consi¬ 
derable portion of the lands) signed a document like those in question, that 
would facilitate the plaintiff getting other tenants to recognize the plaintiff's 
purchase. The plaintiff distinctly assured the defendant Chat nothing would 
be done under the documents to tbe prejudice of the defendants* rights to 
the lands held by them, and the defendants* family would not be deprived 
of the possession thereof especially as they were situated right in front of 
their family house and therefore of special value to them. Relying upon 
such representation tbe first defendant signed the documents in question. 
The story told by the four witnesses, who support the version put for¬ 
ward on behalf of the plaintiff, is that, on the morning of the 10th June 
1877, tbe first defendant, and his deceased brother Thuppan, of their own 
accord, met the plaintiff who was then staying in one Malliseri Nambudri's 
bouse and that the plaintiff, who hal been till then contending that no 
more than Rs. 8,000 were due to the defendants, was induced by the 
plaintiff’s second witness to agrei to pay the whole amount and Exhibits 
A and III were executed then and there. The Sub-Judge did not believe 
these witness<=*s. None of them is independeot and the story itself in 
some material details is not very probable. In agreeing with the Sub- 
Judge’s view that the evidence is not reliable, it is sufficient to advert to a 
fewiciroumstances which throw discredit upon the testimony. Now, a very 
material part of the story told by the plaintiff’s witnesses is that Exhibit 
C was executed in the same place and about the same time as Exhibits A 
and III. This is put forward obviously for the purpose of making thn 
alleged settlement of disputes between the plaintiff and the defendant look 
a little probable inasmuch as in Exhibit C, not only the validity but the 
reality also, of the debt of Rs. 10.000 due to the defendant under Exhibib 
II is denied. But notwithstanding that the documents bear the same date, 
viz., lOch June 1877, it is certain that Exhibit C was not executed as 
alleged by the witnesses who support the plaintiff. This is directly proved 
by another of bis witnesses, viz., Nilukutti. an executant of Exhibit; C. For 
she says it was executed not in Malliseri Nambudri’s house bub in Nadu- 
vakat house, the residence of the vendors. Next some of the provisions 
in Exhibit C itself point to the same conclusion. For, as already stated# 
tbe mortgage forRs. 10,000, Exhibit II, [308] was questioned in Exhibit 
0 ; yet tbe evidence of tbe witnesses supporting tbe plaintiff implies that 
I all disputes between the parties had been settled before Exhibit C was 

executed. What necessity was there, then, for inserting in Exhibit 0 ao 
elaborate protest against the debt which the plaintiff had, according to his 
witnesses, just then agreed to treat as perfectly good and valid? 
clear inference is that Exhibit G had come into existence before Exhibits A 
and III, which were antedated as stated by the defendant, and that tba 
present story that all were executed about the same time in the Mallise^^* 
house is false. Again in consenting, as the witnesses say, to pay so larga 
a sum as Ks. 10,000 over and above what he supposed to have been really 


218 


TIL] 


KRISHNA MENON V. KESAVAN 


20 Mad. 809 


due, the plaintiff would surely have insisted upon an explicit statement being 1897 
made in A and III, that the right of pre-emption possessed by the defendant Aprel 29. 

was waived. Not only is that not the case but strangely enough the witness- - 

es do not even say that the slightest allusion to the subject was made during Appel- 
the negotiations for the settlement of the disputes or at the settlement. LATE 

Lastly, though the first defendant was the senior member in his CIVIL. 

family, the evidence abundantly shows that the actual manager was the - 

deceased Thuppan. It is said that this man was present at the execution 20 M. 805. 
of Exhibits A and III. ^Yhy then was his attestation at least not secured ? 

It is impossible to believe that so shrewd a man as the plaintiff would have 
failed to secure such evidence ot Thuppan’s assent, if Thuppan was really 
there. These few circumstauces are enough to show that the witnesses 
supporting the plaintiff’s case are not truthful. Turning to the evidence 
in support of the defence, the fiist defendant was examii.ed as the first 
witness in the suit on behalf of the plainiifi* himself, and distinctly sup¬ 
ported the defence. The plaintifl’ bad thus the fullest opportunity to 
contradict the defendant’s statements, but he abstained from going into 
the box. There is, therefore, no gocd reason to question the uncontradicted 
evidence of the defendant supported as it is by that of his sixth witness, 
who also is an apparently trustworthy witness, and considering the posi¬ 
tion of the parties at the time the defendants' account is not improbable. 

The first defendant was then comparatively young about 25 or 26 years of 
age and, as his deposition shows, inexperienced in business. The plaintiff 
however occupied the important position of a Sub-Judge (though he was 
Dot then employed as such) in the very district where the defendant was 
a resident. The representations and assurances given bv a person of the 
[309] plaintiff’s circumstances in life to one in the first defendant’s 
position would not have then appeared necessarily fraudulent. The 
informal character of Exbibirs A and III, each of which is self-styled a 
Memorandum,’coupled with the fact that no schedule of property was 
originally attached to the documents, would have made the plaintiff’s 
statement that he did nob intend to get the documents registered wear 
an appearance of truth, and naturally would have led the defendant to 
believe that the documents were meant to be used only for the purpose of 
facilitating plaintiff’s dealing with the other tenants. We must therefore 
find upon this point in favour of the defendants and hold that they are 
not precluded by Exhibits A and III from setting up their right of pre- 
emptioD. The second contention was that the defendants having failed 
to sue to enforce their right within the year prescribed by Article 10 
of the Limitation Act, the right was extinguished under Section 28 of 
that enactment and could not therefore be set up as a defence in the suit. 

This contention is unsustainable. Now the defendants as otti mort¬ 
gagees have since the dates of the mortgages admittedly held possession 
of the lands to which the right of pre-emption attaches. If the de¬ 
fendants bad as plaintij^s to enforce their right of pre-emption, it was 
absolutely unnecessary for them to pray for any possession. All they 
could have claimed was a decree directing that, on payment of the 
proper price, the right to redeem which the jenmis had and of which the 
plaintiff bad become the assignee, be transferred to them. 

But a mere right to redeem is nob capable of possession within 
the meaning of Section 28. That section contemplates suits, which 
a person who is kept out of property, admitting of physical possession, 
could have brought for such possession. It is true that the language 
employed in some of the decided cases in describing the nature of 
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'I'lite uniform. For example in Chathu v. 
Alcu (l) It was st-ited to be a right of action only, while the leading case of 
Casburne v. Scarfc (2) lays down perhaps more correctly that the right 
was not a mere right of action, but an estate in the land. Nevertheless 
in a case like this, where the mortgage in a measure partakes of 
the nature of a ease, oven an English lawyer would, in accnrsta 
modern technical language, only say the mortgagor was seized of the 
right to redeem while the mortgigea was in possession of [310] the 
land. Compare Pollock and Wright on Possession,’ page 47, where 
It IS pointed out that where a tenant occupies a close under a lease for 
years, the tenant has possession of the close, so that not only a 
stranger but the free holder himself may be guilty of a trespass 
against him but the free holder is still seized of the free hold. It is thus 
cle.r, apart from authority, that the right in question is not capable of 
possession within the meaning of Section 23, and that the extinctive 
prescription referred to therein is inapplicable in the present instance. 
Aad Chathu V. Aku n) already cited and Kanharankutti v. Uthntli (3) 
are clear authorities on the point. In the former case, it was held that 
where the equity of redemption of a certain estate became on the death 
of the mortgagor the property of two divided branches of a Malabar 

enjoyed by therepresentativeofone branch forfifteen years to the exclusion 
ot the other branch, such enjoyment was not adverse possession within 
e meaning of Section 28. In the second ease cited above, Handley and 

’’ S 1 ‘^he present thus: “But 

Section 28 only applies to suits for possession of property, third defend- 

nnlii ^ no need to bring anv suit for possession of the property in 

k already obtained a decree for such possession. The 

his right of pre-emption 

would be a suit to set aside the sale to the plaintiff and the first and 
second defendants and to compel them to convey the property to him 
on his paying the price they had paid, and even if such a suit is 
barred, the right is not extinguished by Section 28.” 

hBh«K®“f^°k atroug’v relied on on 

behalf of the plaintiff. But that section contemplates cases where the 

r is out of possession, and 

consequently it is inapplicable to instances like the present in which 

parties setting up such a right are already in possession. And it is to be 

borne in mind that the form of the decree to be given in the latter class 

of oases is not what is mentioned in Section 214 relied on. but that 
adopted m Ukku v. Kutti (4). 

The third coDtenfcioQ wa^ that, even if the right was not extinguished 
under Sectioo 28, yet, as it becams hirred unlor [311] ArtiMa 10 
on the expiry of a year from ths registration of Exhibits B and 0 the 
right cannot hi urged by way of dsfencs. This contention is manifastlv 
untenable. For, if, notwithstanding that an otti raortgages’s right to sua 
to enforce his right of pre-emption has becoms bsrrel, that right of pre- 

emotion, owing bo the inipplicabiliby of Section 28 to the case, is still 
unextingnished. ibis difficult to see on what principle such right is to be 
ueid to be unavailable by way of defence. Toat there U nothing in the 

Dimibation Act to supoort the present contention of the aopellant is fully 
and clearly pointed out by the learnel Chief Justice an I Sieohard. J.. ia 


(1) 7 M. 26. 


(2) 2 W. & T.L.O. 1035. (3) 13 M. 490. 
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Orry Si/wifra Panrfm (1). In the Privy Council case in Janki Kunwar 
V.iSjU bivQh. (2) and the other similar casts cited for the plaintiff the 

parties affected by the law of limitation were out of possession, and these 
authorities are, therefore, not in point here. 

The fourth ai d last contention was that the defendanfs should be held 
to havewaivrd their nght h\ long delay and inaction. But t his contention 
18 not suprorifd by the facts of tl-e case. Exlubit 53 shows that, so far 
back as 1878, the defendants openly rtpi-dia'ed the plaintifi's right under 
his purchase; and this circumstance is totally inconsistent w ith any inten¬ 
tion on the part of the dt fendants to give up their right in favour of the 
plaintiff. As to Exhibit A.T., the karar, which was executed in 1891 
between themfmbers of thefiist defendant’s family and wl ich was relied 
on as suppoiting the above contention, it is clearly against it. For the 
document distinctly provides that any cla^rii that might be preferred 
in respect of the iedtn>ption of the lards in question should be resisted, and 
cettainly one ground upon which such resistance could have been based 
Was their rii.hi of pie-emnlion. 

Lastly under Exhibit II, some rent was payable though the amount 
was very small. But the defendants never paid any of this rent to the 
plaintiff. Tliese circumstances apart, bow could the defendants he 
held to have waived their right by meie inaction ai d delay, they being in 
possession and the price payable in respret of the lands in quest'on not 
having heen ascertain!d ano fixed at any time? It is scarcely i ecessary to 
flay that the ascertainment of the price isan ej-senial prelindnaiy to the 
deferidant being put to tl'eir ehetion —seeCheiia Ktishvan v. Vishmi (3). 
13i22 Now, in the fiist place, it is admitted that, btfore the plaintiff con- 
oludeu the sales lie relies on, neither be nor his venoois called upon the 
defendants to exercise their option to buy. In the next place, the plaint¬ 
iff puicbased ui der Exhibits B and C. not only the lands under morigage 
to the defendants but othus also for two lumpsums. It is not all g d 
that any agieemtnt was entered ii tc between the plainliff and his vendors 
AS to how much cf those lump sums was to be tak^n as the projortiona^e 
price fer the lands in question, and subsfquentto his purchases the plaintiff 
did not make any | rot osal to the defenoar ts as to the proportionate price 
or require to Dij ke an offer on the point. Nor was any siep taken 
tor obtaining an adjudication by the Court of ihe amount which the 
defendants would have to pay if il ey decided to buy. In these circum¬ 
stances the ce'enrants were not boutid to move in the matter unless 
calleo upon to do so by some act of the plaintiff; subsfquent to his pur¬ 
chase and in the ab^enc 0 of any such act, they were entitled to await the 
demand for surrender of the prooerby, and then assert their right of pre¬ 
emption. C<>n8equently no pre'^umoiion of waiver could be raised on the 
S^ound of delay and inaction in this case. 

Fur the above reasons, we must hoM that the defendants are entitled 
to rely on their right of pre-empf ion. But before a proper decree can be 
passed, it is necessary to deterraino what the oroportionaie price payable 
hy the defendants Nos. 1 to 11 is. We therefore call upon the Sub-Judge 
to submit a finding on the point within two months after the recess. Fresh 
evidence may 1 e taken on e-ther side. Tne Sub-Ju Ige should also submit 
A finding on the eighth issue on the evidrtnee on ro'^ord. Seven days w'ill 
allc-wod for filing objections after the findings have been posted up in 

this Court. 
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[313] APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 

Thirokumaresan Chetti and another {Plaintiffs), 
Appellants v. Subbaraya Chetti and others {Defendants/, 
Respondents.* [25th August and 3rd September, 1895, and 

24th February, 1897.] 


Civil Procedure Code—Act XIVof Section 215—Decree for account of dissolved 

partnership—Taking of accounts. 


Id a suit for an account of a dissolved partnership a decree should be passed 
under Civil Procedure Code, Section 215, in accordance with Form No. 132 in 
Schedule lY ; and it should direct an account to be taken of the dealings and 
transactions between the parties and of the credits, property and effects due and 
belonging to the late partnership, and it should direct the appointment of a re¬ 
ceiver of the outstanding debts and effects. 

Observations on the procedure to be adopted and the burden of proof on the 
taking of the account, 

[R., 25 M. 244 (297) (F.B.) : 23 P.R. 1903 = 77 P.L.R. 1903 ;D.. 3 A.L.J. 233 = A.W. 
N. (1906) 111]. 


Appeal agaiusb the decree of V. Srinivasacharlu, Subordinate Judgo 
of Kumbakonam, in original suit No. 56 of 1890. 

The following statement of facts is taken from the judgment of 
Subordinate Judge:— 

The parties to this suit were partners in trade of a native firm of 
merchants, who owned and kept three shops, one here at Kum¬ 
bakonam and the other two at Udayarpalaiyam, for purchasing and selling 
cloths and twist; that kept at Kumbakonam was under tbe management 
of tbe plaintiffs’ father and son and the second defendant, wbile the other 
defendants managed those kept at Udavarpalaiyam. The partnership 
was first formed on the 30th Sentember 1877 between the first nlaiotiff 
the defendants Nos. 1 and 3 only under certain terms and conditions, and 
the second plaintiff and defendants Nos. 2 and 4 were subsequently taken 
into the partnership. There were settlements of account amongst the 
partners on more than one occasion, and the last was made on the 
11th January 1889; and differences having arisen amongst them at 
the time, it was resolved that they should abide by the decision of one 
Chookalinga Chetti and others, and that the accounts of the firm should 
be kept looked up in the bazaar at Kumbakonam, and that pending their 
'decision, the business of their shops were also stopped. 

[314] The defen lants answered that there was a complete and final 
settlement of accounts amongst the partners on the 30th November 1838, 
answering to 17th Kartigai of Sarvadhari, and that the plaintiffs, who 
owed first defen'lant under that setr.lecnenb Rs. 567-7‘2f and nromised 
to pay the amount soon, also retired from the partnership after this 
settlement; and they had, therefore, no right to sue for an account or 
ask for a share of the profits in the subsequent business carried on by 
themselves. 

On the 7th October 1891, when the suit was brought on for 
examination of witnesses after one or two postponenoents of the hearmgf 
the first defendant was placed in the box and examine! by the defendants 
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themselves. After his examination was partially made, on the following 
day both parties expressed a desire to settle their disputes out of Court 
and wanW a day’s time for consideration ; it was granted, and on the 

11 >3iff«'-e°ces as regards the shares to be 

allotted to each partner and the first defendant also agreed to withdraw 

his suit No. 5 of 1891, and consented to a fresh and oroper settlement of 
accounts being made starting from the settlement made amongst them¬ 
selves in the year Parthiva (1885) and ending with the 27th Margali of 
Sarv^hari {9fch January 1889). They also agreed that the plaintiffs 

should have nothing to do with the new business carried on by themselves 
after this last date. 

The parties first tried to avoid the expenses of a commission and pro¬ 
mised to look into their accounts themselves and submit to Court abstract 
accounts of their assets and liabilities. But as it was found that even after 
^ree weeks nothing could be done by them, the Court decided on the 30bh 
October 1891 upon appointing a pleader of the High Court as a Commis¬ 
sioner for the conduct of this investigation, and directed the parties to 
anpear before him with their accounts and assist him in all possible man¬ 
ner. This investigation was not finished till shortly before the 4bh January 

1892, when his report accompanied by explanatory statements were 
received. 

The Subordinate Judge passed the following decree :— 

The Court doth order and decree that defendants Nos. 1 to 3 as also 
defendants Nos. 5 to 7 as the heirs of fourth defendant, deceased, do 
„ pay plaintiffs Rs. 2,647-9-11 with interest thereon at six per cent, per 
annum from 26th Margali of Sarvadhari (9bh January 1889) up to the 
date of plaint i,e., 7th November 1890. [313] amounting to Rs. 299-2-0 
and also subsequently up to the date of realization with proportionate 
costs ; that the outstandings not realized, as per schedule annexed here- 
to including the sum owed by the first plaintiff’s son-in-law, when real- 
^ ized, bedistributed, amongst tbe partners as follow : for plaintiffs 1^, for 
defendants Nos. 1 and 22, for third defendant 1, and for the fourth defend- 
ant’s heirs, the defendants Nos. 5 to 7, i. and plaintiffs be given l4oub 
of 5^ shares ; that they be either sold in auction amongst the plaintiffs 
and defendants themselves and tbe assets ascertained, or a receiver 
appointed and directed to realize the same, as may seem desirable at the 
time of the execution of the decree, and that tbe defendants do bear their 
costs including the full costs of the first commission and a moiety of tbe 
second.” 

Plaintiffs appealed. 

R. Suhramania Ayyar, for appellants. 

Mahadeva Ayyar, for respondents. 

JUDGMENT (Preliminary). 

This is a suit brought by two of the partners of a firm against the 
remainder for an account of the partnership business. The partnership 
Was dissolved before the date of the suit. Although, in the first instance, 
certain issues were raised, those issues were nob tried, and, in the result, 
Uothing remained except to take an account. Under these circumstances, 
tbe proper course for the Judge to have adopted wvs to pass a decree 
under the 215th Section of the Code of OivilProoelure, in accordance with 
the form given in the schedule. The decree should have directed an 
account to be taken of all dealings and transactions betwean tbe partners, 
between the dates agreed upon by them, viz., the date of the settlement 
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in Parthiva and the 27bh Margali (9bh January 1889), and also an account 
of the credits, property and effects due and belonging to the partnejship; 
and furtiinr ic should have directed the aupointment of a receiver of the 
outstanding debts and effects (see Daniell’s ‘ Chancery Practice,’ Chapter 
xxi, Secr.iun 10, and Ram Chunder Shaha v. Manick Chnndcr Banikya (1)). 
Some of the directions, ^hich are given in the actual decree, while find¬ 
ing a pn per place in a preliminars decree, are most inappropriate in a final 
decree. The preliminary decree being drawn up, the next step was for the 
Court either to take the account iiself or to appoint a Commissioner. A 
Commissioner was appointed and the usual directions were given him. 
[316] The course taken by the Commissioner, as far as can be ga hered 
from his report, was nob, however, the convenient and proper one. Having 
found that the busmtss at Uiiayaroalaiyam was conducted entirely by 
the defend-iDts, heou»dhb to have cd ed upon them bo rend-r an account, 
and nob merely to give up their bo.>ks for examination. When this was 
done, the plaintiffs wouKi have been in a posi-ion bo make their charges 
—which, of course, opportunity should have been given bo the defendants 
to meet. In all the steps taken, the statements made by either party 
ought to be supported either by attiJavib or by evidence duly taken. In¬ 
stead of pursuing this course, tne Commissioner, after some examina¬ 
tion of the defendauts’ houks, seems to have called upon the plaintdfs 
to make charges against the defendants, an i then proceeded to con¬ 
sider wtiether those charges were subsiantiated. By this procedure, the 
plaintiffs inu^t have been serinu-ily prejudiced, for the bu den was 
cast upon them ; whereas the b irden ot discharging themselven ought 
to have been cast on the defendants. For instance, with regard to the 
debts said to be due to the firm, which form one of the subjects of 
auoeal, tnere does not seam lo be any account verified by the delen lants 
showing what amount remained uncollected. The Commissioner gives no 
part'culars (u. 48, para. 22 of the book of dicumems). The Subordinate 
Judge dealing with the matter in paragraph 73 ol this judgment ob-ierves 
that the p'amtiffs have no proof of the defendants having collected more 
than Rs. 27.757-2-6. He does not say that the dt-fendants swear they 

bad nob collected the balance of Ra. 5,505-2-1, still le^s that they explained 
why they had not done so, although, i « the circumstances of the c.ise, they 
ought to have been called upon lor sucn explanation. The defendants 
Vakil was unable to refer us to any ev de ic< on the point. It wa-^ api at- 
entiy in consequence of the unsystematic m >de of inquiry adopted bv the 
Commissioner that the Judge had to reft-r ti>e accounts to another Com¬ 
missioner, as explained by him in paragraph 53. The point on which this 
reference whs made is the most imooriant point raised in the appeal. H* 
relates to ihe sum of Rs. 12,515-13-6. representing the value of twist sent 
from Kumbakouam to tiie Udayarpalaiyam shop. The accounts of the 
latter shop were, it is admitted, kept entirely by the defendants, under 
whose cuuirol the business whs. 

This matter again the Subordinate Judge deals with, as if a charge 
of misai propriation had to be proved by the uUin iffs ; C3I7] whereas 
it Was fur the d-fendan'S to explain what bai become of the tw st. 
plaintiffs took excep ion in March to the manner in which the Commis¬ 
sioner had, in his report of January 1892, dealt with the matter, conse¬ 
quently another Commission was issued. Tne second Commissioner does 
not pretend to have disposed of the ma'ter finally, for he says the 
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better way would have been to take an account of all receipts of twists 
^ifrom Kumbakonam as given in the Palliam accounts and to take a 
similar account of all debits of twists to the Palliam shop, as stated in 
the Kumbakonam accounts and then to compare one with the other.” 
This course was not adopted, and what is more important the defendants 
have, as far as we can learn, never vouchsafed any explanation. The 
explanation given by the Subordinate Judge the o9th paragraph of his 
judgment may be well founded ; but, as it stands, it is no more than a 
suggestion based on no evidence to which we are referred. 

As regards the next item—the Rs. 1,000 mentioned in paragraph G7 
of the judgment—we see no reason to differ from the Subordinate Judge. 
Nor do we see any reason to differ as to the hnding in the next paragraph 
to which objection was taken on behall of the respondents. 

With regard to the sum of Rs. 130-7-6 (paragraphs 11 and 42), it 
seems to us that the question is whether the plaintiff's or the defendants 
were in a position to recover the money. It is said that the decree is in 
the name or under the control of tho defendants and that they never put 
the plaintiffs in a position to recover the money. Il tliis is so, the plain¬ 
tiffs ought not to be debited with it. There must be an inquiry on that 
head. 

The last question relates to interest. The Subordinate Judge has 
dealt with this question in a rough and ready way. Since, however, it is 
found that the rate oontractei for was generally 12 percent, per annum, 
It was for the defendants to prove that a lessor rate had been paiil. Here 
again we find the inconvenience of having no account rendered by the da- 
faedaots and supported by their affirmation. There must he a proper 
inquiry with regard to this claim. 

It is somewhat difficult to say what should be done with the decree 
framed by the Subordinate Judge, which cannot be allowed to stand as a 
final decree. It appears to us besc to treat it as a preliminary decree and 
to have a final decree drawn un, when the inquiries yet to be made have 
been completed and the out-[318] standings have been collected by the 
receiver. We must direct the Subordinate Judge to return findings on 
the following questions :— 

1. Whether the defendants have duly accounted for the twist sent 
from Kumbikonam to Udayacpaliiyam, anJ, if not, what sum should be 
debited against them in respect thereof ? 

2. Whether the sum of Rs. 5,505-2-1 was. in fact, collected by the 
defendants, or could, with reas enable diligence on their part, have been 
collected by them ? 

3. Whether the plaintiffs were pub in a position to recover the sum 

of Rs. 139-7-6 ? 

4. Whether in respect of any and what debts coliocted by the defend¬ 
ants, any and what remission of interest was propeily made Iiy tliem and 
what fair sum (if any) shouM he debited agiinst them accordingly ? 

Fresh evidence mav be adduced on either side. 

The findings are to be submitted within six weeks from tlie date of the 
receipt of this order, and seven days will be allowed for filing objections, 
after the findings have been posted up in this Court. 

This appeal coming on again for bearing after the return of the find¬ 
ings upon the issues, referred by this Court for trial, the Court made the 

ollowing :— 
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ORDER. 

ObjeotioDS are taken to the findings on all the issues. As to the 
second, third and fourth issues, we are nob prepared to disagree with 
the Subordinate Juilge. The finding on the second issue, we must, how¬ 
ever, observe, is nob so clear as might be desired. It was for the defend¬ 
ants to explain why they did not collect the outstandings which were 
recoverable at the date of the dissolution. The Subordinate Judge does 
not say distinctly that he accepts the explanation given, bub we must 
take it that he meant to do so. As to the first issue, the finding is un¬ 
satisfactory. The question still in doubt is as to what quantity of twist 
the defendants received at Udayarpalaiyam from Kumbakonam. The 
defendants admit that their owo books are incomplete as to these receipts, 
being complete only as to the sales effected by them and the receipts from 
other places. 

The quantity sent from Kumbakonam must be within the know¬ 
ledge of the plaintiffs and as they are not satisfied with the defendants' 
account, they must themselves state from such materials as are available 
what quantities of twist were supplied from Kumbakonam from the 17th 
July 1885 bill the 9th January 1889. 

[319] Having done this, plaintiffs must go on to show what is tho 
difference, if any, to be accounted for by the defendants. 

The account must be filed io this Court within two months. Two 
weeks allowed to the defendants to take objection. Parties to have access 
to the books. 

This appeal coming on for hearing after the submission of the ac¬ 
counts, & 3 ., the Court delivered the following :— 


JUDGMENT (FINAL). 

Nothing in the shape of an intelligible account is put before us. The 
plaintiffs, therefore, nob having takjn advantage of the opportunity given 
them, we must accept the finding so far as regards the matter of the first 
issue. The decree must be modihei in accordance with the finding of the 
Subordinate Judge in p uagraph 29. Subject to this, the appeal is dismiss¬ 
ed with costs. 


20 H. 319=7 H.L.J. 257. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 


Vbnkatramatya and others (Defendants), Appellants v. 

KrishnaYYA (Plaintiff), Respondent.* 

[6bh and 25tb August, 1897.] 

Court Fees Act —Act VII of 1870, Seciion% 6, 29—Ciuif Procedure Code—Act XlV of 
1882, Section 5i—Presentation of plaint xmproperly stam-ged. 

A suit is not instituted, within the meining of the explanation to Section 4 of 
the Limitation Aot by the presentation of a dooument purporting to be a plainti 
if that document, while not undervaluing the claim, is written on paper that does 
not bear the proper Court fee. 

[Dlsa.. 39 M. 305 (311) = 5 1 lad Om. 507 = 6 M.L.T. 139 (133) ; 74 P. R. 1908: R., 189 
P.L.R. 1900 ; D., 27 0. 814 (830); 22 M. 494 (501) = 9 M.L.J. 37 (43) : 34 M. 
331 (334).] * 

* Second Appeal No 1360 of 1896. 
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Second appeal againsb the decree of F. H. Hamnett. District 1897 
Judge of Kistna, in appeal suit No. 279 of 1894, reversing the decree of Aug. 25 . 
N. Somayajulu Sastri, District Munsif of Gudivada, in original suit — 
No. 114 of 1893. Appel* 

Suit to recover Rs. 20o-7-3, the principal and interest due on a LATE 
rogistered mortgage bond. The cause of action accrued on the 29th Civil. 

March 1881. and the plaint was tiled on the 29th March 1893. The - 

proper Court fee was Rs. 15*12-0, but the plaint was stamped with a 
stamp of As. 12. On the 30th March the plaint was returned to be ® 
represented with the proper stamp £S 203 within seven days and was re- 
prasented within the time allowed. No explanation appears to have been 
given at any stage of the suit why the plaint was stamped with only a 
12 -anna stamp. 

One of the issues raised in the suit was “ whether the suit is barred, 
the plaint not having been properly stamped on 29th March 1893.” 

The District Munsif held that the suit was barred and dismissed the 
plaintiff’s claim, but the District Judge on appeal reversed the Munsif’s 
decree and gave a decree for a portion of the plaintiff’s claim. 

The defendants appealed. 

Sriramulu Sastri, for appellants. 

Venkatarama Sarjna, for respondent. 

JUDGMENT. 

Shephard, J.—The question is whether the plaint, having been 
presented with an insu^hcient Court-fee stamp on the last day allowed by 
the law of limitation, viz., the 29bh March 1893, and subsequently within 
the time fixed by the Court presented again with a proper stamp, can be 
said to have been duly presented within the time limited by the Act of 
liimitatioD. According to the 4bh Section of that Act, a suit is instituted 
when the plaint is presented to the proper officer, and unless the suit is so 
instituted within the period prescribed by the schedule, it must be dismiss- 
od. This suit, therefore, ought to have been dismissed, if, in point of law, 
there was no plaint presented on the 29th March 1893. The document 
presented as a plaint satisfied the requirements of the Civil Procedure Code, 
bub it did not satisfy the requirements of the Court Fees Act, inasmuch as 
the stamp affixed was 12 annas when it ought to have been Rs. 15 12*0. 

That being the case, it was a document which, in view of the provisions of 
Section 6 of the Court Fees Act, could not lawfully have been filed by the 
Oourt to which it was presented. Moreover, it was a document which, 
according to the 28th Section of the same Act. possessed no validity. The 
Act not only imposes a restriction or disability on the Court with reference 
to an inadequately stamped document. It also, by declaring the 
iuvaUdhy of such document, makes the proper stamping of a document 
purporting to be a plaint an essential condition of the existence of 
a valid plaint. In other words, a plaint inadequately stamped is m 
point of law, no plaint at all. I can find nothing in Section 54 of the 
Civil Procedure Code to conflict with this view of the law. We are not 
concerned with the case of improper valuation, the ca^ contemplated in 
[821] Clause (a) of Section 54 of the Civil Procedure Code and Sections 
9 and 10 of the Court Fees Act, Nor are we concerned with the case of 
mistake or inadvertence on the part of the Court—the case to which the 
proviso bo Section 28 of the latter Act is applicable. The case before us 
is the one provided for in Clause (6) of Section 54 of the Civil Procedure 
Oode, The object of that clause is bo give the party who has presented 
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a defectively sbampe.l plainb a*a opporfcanity of supplying the defect. 
Instead of rejecting the plaint the Court must hx a time for the supply 
of the requisite stamp paper. But for this saving provision, a fresh 
plaint would have been indispen-able. as it is, if the requisite 
stamp paper is n >b supnlied within the time hx^d. It appears to 
me tha: this provision of the law is in no manner inconsistent with 
the construction which I place upon the Court Fees Act. Because 
the law makes that provisio.i in favour of the party whose plaint 
is defective in tiie matter of S'^amp, I cannot sec why it should be said 
that the law empowers the Court to enlarge the period allowed by the 
Limitation Act, or gives retrospective v;j,iidiny to a document which, at the 
time when it was first prasjnte.l, was invalid. Seeing that the LDgislature 
had before them the proviso to the 2Sbh Section of the Court Fees 
Act, which declires in favour of ratrospoedve validity in the case therein 
provided for, it is nob to be suppost^d that, in framing Section 54 of 
the Code, they intended that principle bo be e'ctendeJ to cases not within 
the proviso. A still sbroncer argument of a similar character is furnished 
by Section 582 A ot the Civil Procedure Code. That section which became 
law on the 29ch .July 1892 refers, like tho second paragraph of Section 5 of 
the Limitation Act, to appeals a id applications for review of judgment 
The.section provides for tho case of an insufficiency of stamp “ caused by 
a mistake r-ii the part of tlie appellant as to the amount of the requisite 
stamp.” Jt declares that, notwithstanding the insufficiency, the 
memorandum of appeal “shall have tho same effoct and be as valid as 
if it had been properly stamped.” This section probably owes its origin to 
the decision of tho Full Bench in Bidkaran liai v. Gohind Nath Tiwariil). 
It was there held that the practice of giving an appellant time to supply a 
deficiency of Court-fee stamp and treating the memorardum of appeal as 
validlv presented on the day when it was presented with defective stamp, 
was [322] erroneous. This r-ractice was ono whicli generally prevailed 
in this and other Courts, and the effect of the new section was to legalize 
it, subject, however, to the condition that tho deficiency of stamp was due 
to mistake on tho appellant's part. In tho absence of any such mistake it 
is clear now that in the case of appeals the decision of the Allahabad Court 
must prevail. The appeal must be rejected unless the memorandum 
adequately stamped is presented within due time, Since the Legislature 
has, by Ihis new section, extended a limited indulgence to appellants, it 
cannot be supposed that it was intended to give plaintiffs, in respect of 
tlieir plaints, the same indulgence in unqualified terms. To hold in favour 
of the plaintiff in the present case would mean that, whereas an appellant 
can take advantage of Section 582-A only on proving mistake, a plaintiff 
may deliberately and with his eyes open affix an inadequate Court-fee 
stamp and, on the balance being furnished within a time fixed, demand to 
have his plaint treabod as if at institution it had beon properly stamped. 
This cannot possibly have been tiio intention of tho Legislature, for the 
section already mentioniul and the latUr part ol Seciion 5 of the Limitation 
Act shows ( liut ap|:ellants. ijot plaintiff'^, are regarded as parties in whose 
favour the rigour of tlie law of limitation should hi relaxed. 

The case of Skinner v. 0/\7c (2) is rebel upon in this as in otbfic 
cases as containing a uictum of tlio Judicial Committee in favour of the 
view advocated hy the r^spondent’s Vakil. Skinner v. Orde {2} is how¬ 
ever easily distinguisljable from the juesent case. There the petition as 
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originally presentsd by bho plaint-ill cotnplato and valid, and only ro- 
quired the ordor ot cha Court un lor Scoti-')n 30S of the Co le then in loree 
to make it fully ellicicious a plaint. .After tht^ filing of the petition the 
plaintiff acquired the ni'''ans requisiro lor naying the Court fee, and 
accordingly the proper stimp was allixol. The question was whether tlie 
plaintiff was, as regards the d.ite of the va’esenting of his plaint, to bo 
placed on the footing on which he could have boon, hid the order above- 
mentioned been made, or wliether the plaint should liavo been rejected 
altogether. There was no quostiun, in that case, of validating a plaint 
wbich was, in its inception, invalid. In the i re -enb caso, on iho contrary 
that is precisely the [323] conteotion wlii. h must her.use I. and it clearly 
19 nob admissible, because a tr.iasaciion fiiit/o voi i cannot be vilidated. 

I have already given reasons for holding that tue nlaiot as presented 
was of no legal force or effect whatever. I sunoe with the decision in 
Jainti Prasad v. Bachii Singh (1). 1 reverse the decree of the District 
Judge and restore that of the District Munsif with costs. 

Davies, J.—I entirely concur. 


20 M. 323 = 6 M.L-J. 64. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt.. Chief Justice, and 

Mr. Justice. Benson. 


RangaMMAL {Plaintiff) Appellant v. VeNK.ATACHAHI 
(Defendant), Respondent.' IGth March, 189G 

Fraudulent conveyance—Collusive decree—Frawl on creditors—Fraudulent purpose 
carried out —5ai7 bu legal representatne oi the froiidulenl frruuteror n}id judgmeut 
debtor to set aside conveyance and restrain exeTution of decree —II idniv of IJindu 
transferor. 

A with t.he Intention of defe.itlng Jind defrauding hi; creditors ma-le and 
delivered h proniissory note lo B v^ithoul considerAtion and collusively alJowcd 
a decree to be obtaitie.1 aqinst him on fbe promissory note and conveyed to B 
a house in part sati.-^faction of the : and it, [Appeared that certain of A‘s 

creditors were consccpiootly induced to r'TDit- part.^ of their cl-iiin. A having died, 
hiB widow and legal representative under Hindu Law. now .sued 13 to hive the 
promissory note and tbeeonvryance set aside and lohave tbodefendant restrain¬ 
ed by injunction from executing tbed**i:ree. 

Hill. (1) thuthe pUintiiT wis nob entitled to relief, for A if now alive could 
uot have claim-’-d to have hi.s own fraudulent act.set aside aud the plaintiff v/asin 
ho better po.sition than he would have been. 

Quare : Whether a wi»low anight sucoossfull) m:iiotain a claim for mainten.ance 
out of property alienated by bor hnsl>imd without consideration and fraudulently 
if she herself was no parly t..> the fraud. 

ER., 38 C. 967 = 4 C.L J. 22 = 10 C. W.N. Cf»0 ; 4 Nr..R. 26: D,3PR. 1906= 1C9 P. 
L.R. J906.] 

This was an appeal from (he decision of Subramania A\yar. J., le- 
Porfced 18 Ramjainmal v. Vcyihalochuri (2). The facts atul pleadugs are 
fully set out in the judgment of the Court below but for lli^ purposes of 

this report mav bo here recapitulated. 

[324] Tbe plaintiff who was the widow and legal representative of 
one Virasami Ayyangar, deceased, sued to set asiue (i) the mortgage^of 


(1) 16 A. 65. 
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ceitain lands, dated the 3i'd June 1891, executed by Virasami to the defend¬ 
ant, (ii) the decree in civil suit No. 319 of 1891, obtained by the defend¬ 
ant against Virasami in 1892 on a promissory note, also dated the 3rd 
June 1891. and (iii) the deed of sale of a house, dated 14bh March 1893, 
executed by the latter to the former and for an injunction restraining 

him from enforcing the said mortgage and the sale, and from executing 
the decree. 

The late Virasami Ayyangar was a trader, and at the time of the 
moitgage and of the promissory note mentioned above, was heavily 
indebted. The plaintiff alleged that Virasami in collusion with the defend¬ 
ant, for the purpose of defrauding his creditors executed the mortgage and 
the promissory note without receiving consideration for either of them and 
allowed the defeodant to bring suit No, 319 of 1891, referred to above on 
the latter document and obtain a decree therein and executed the sale deed 
of the 14th March 1893 in part satisfaction of the amount alleged to be 
aue under the said decree. The mortgage was found by the learned Judge 
m the Court below not to have been executed fraudulently without con¬ 
sideration. Upon this ground the plaintifl’s suit with'regard to the 
mortgage failed. The facts connected with the promissory note and the 
decree obtained thereon, as found by the learned Judge in the Court below 
were as follows : The promissory note was executed on the 3rd June, but 
no consideration for it passed then or at any other time. At about the 
time of the promissory note \ irasami was indebted to one Virayya in the 
sum of Rs. 9,600, but, on the former representing his inability to pay a 

larger sum than Rs. 5,000, the latter accepted that sum in full discharge 
of his claim. 

On the 18th November 1891, Messrs. King & Co., creditors of Vira¬ 
sami, filed a suit against him to recover the amount due to them. In the 
same month the defendant filed a suit to recover the amount alleged to be 
due on the promissory note of the 3rd June 1891. In February 1892 
Messrs. King & Co., obtained a decree. On the 22nd February 1893, a 
notice was served on Virasami to show cause why the decree should not 
be executed. In the meantime the defendant had obtained a decree in 
the suit brought by him, and on the 14th March 1893, Virasami, in part 
satisfaction of the decree, executed in his favour the sale-deed which the 
plaintifif now sued to set aside. In August 1893. on Virasami [336] 
representing to Messrs. King & Co., that he was unable to pay their debt 
in full, they accepted part of the sum due under the decree in full satisfac¬ 
tion thereof. On these facts the learned Judge held that the promissory 
note of 3rd June 1891 was executed to defeat Virasami’s creditors, that 
the decree in the suit on the promissory note was collusively obtained and 
that the sale-deed was fraudulent. 

The learned Judge, following Venkataramanna v. Viramma (l) and 
Chenyitappa v. Puttappai (2), held that the decree having been collusively 
obtained, Virasami could not have set it aside and that therefore the plain¬ 
tiff could not set it aside. With regard to the sale-deed, the learned Judge 
held that the sale could not be set aside inasmuch as Virasami had gained 
his fraudulent object in executing the promissory note of the 3rd June 1891 
m suffering a decree to pass against him and in executing the sale deed in 
that he had induced Virayya and Messrs. King Sc Co., to accept less than 
the sums due to them. 

The plaintiff appealed. 

(1) 10 M. 17. (2) 11 B. 708. 
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Sundaram Sastri and Ktmarasami Sastri, for appellant. 1896 

The Advooate-Geoeral (Hon'ble Mr. Spring Branson), for respondent. March 16 . 


JUDGMENT. 

We have no doubt bub that the finding of the Court below on both 
the issues raised before it is correct, and that the legal inferences drawn 
therefrom are also correct. It is urged in appeal that the apoellant was 
materially prejudiced by the absence of an issue as to whether or not 
the fraud of the appellant's late husband was accomplished in a substan¬ 
tial manner. W*e cannot admit this plea. It was the appellant’s 
case that her late husband’s acts were without consideration and were 
done with a view to defraud creditors. The evidence of the appellants’ 
own first, third and fifth witnesses shows that he was successful, and 
induced his creditors thereby to give up their claims to large sums of 
money. It seems to us to be clear that the deceased could not, if now 
alive, come into Court and ch»im to have his own fraudulent acts set 
aside. But it is argued that the appellant, as bis widow, is in a better 
position, and may claim relief against the consequences of her late 
husband’s fraudulent transfers. We are unable to admit that, in the 
present case the widow is in a better position than her husband 
[326] would be, if alive. It is argued that the widow has a right to 
maintenance out of her husband’s property, and has, therefore, an interest 
therein which ipso facto gives her a right to impeach its alienation, inde¬ 
pendently of the interest which she takes as widow and representative of 
the late owner. The case of Ramanadan v. Rangammal (1) is relied on 
in support of this contention. In regard to this plea, we think it enough 
to observe that there is no question of maintenance in the present case. 
We offer no opinion as to whether a widow might successfully maintain a 
claim for maintenance out of property alienated by her husband without 
consideration and fraudulently if she herself was no party to the fraud, 
but that is not the present case. Here she claims to set aside fraudulent 
transactions by which her husband profited and by which she, as his re¬ 
presentative, has also presumably benefited. This the Courts will not 
assist her bo accomplish. The learned Judge has gone fully into the 
authorities on this question and we entirely concur in the conclusions at 
Which he has arrived. We confirm the decree of the Lower Court and 

dismiss this appeal with costs. 


Appel¬ 

late 

Civil. 

20 H. 823 => 

6 M.L J. 64. 


20 M. 326. 

appellate CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 


YarAMATI KrisHNAYYA {Defendant No. v. ChuNDRU ^ 

Papayya and another {Plaintiff and Defendant No. 2), Respondents. 

[9bb February and 7tb April, 1897.J 

Praudoncrediiors^S^iam saU-deed to defeat creditors-Collusive decree-Smt to declare 
title of fraudulent iratisferor in possession. 

A executed a v®odee“ 

im^ea'eWeg the tonsfer a. collueive ; but floally cooeented to a decree upboldieg 
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tbe title of B, who then applied to be registered as owner in the place of A. A, 
who remainel in possession throughout, resisted the application, and now sued 
B for a declaration thit he was entitled to remain on the register as owner. It 
was alleged and proved that the apparent sale deed was a sham, and had been 
executed for no consideration with intent to defraud the plaintiS’screditors, and 
[327] that the plaintiS bad paid the attaching creditor to consent to the above- 
mentioned decree to which both he and B were parties : 

Held, that the suit should be dismissed. 

[Diss.. 33 C. 967 (97l) = 4 C L.J. 22 = 10 C-W.N. 650; N.F., 31 M. 97 (99) = 18 M.L.J. 
151 = 3 M.L.T. 246; F., 23 B. 406; 4 fad. Cas. 233 (234) = 5 N.L.R. 146; 3 L. 
B.R. 245 (247); R., 3lM. 485 (487) = 18 M.L J. 576 = 4 M.L.T. 331; 32 M. 323 
= 2 Ind. Cas 616 (6l7) = 5 M.L.T, 77 ; U.B.R. (1397—1901) 544; D.,32M.326 
(327) = 17 M.L.J. 3S6 (387) = 4 M.L.T. 279 = 5 M.L.T. 255.] 

Second appeal against; the decree of U. Afcchufcaa Nayar, Additional 
Subordinate Judge of Rajahmundry, in appeal suit No. 48 of 1894, con¬ 
firming the decree of T. Varadarajulu, District Mansif of Paddapur, in 
original suit No. 379 of 1892. 

Suit to declare that the plaintiff was entitled to remain on the 
Revenue Register as owner of certain land. In 1884 tbe plaintiff, being 
heavily indebted, executed, without consideration, a sale-deed of the land 
in favour of the second defendant, the arrangement being, that the pro¬ 
perty should be reconveyed to him after his debts had been discharged ; 
subsequently by arrangement between the plaintiff and the second defend¬ 
ant, the latter executed without consideration a sale-deed in favour of the 
first defendant. The plaintiff had throughout, up to the date of the suit, 
remained in possession of the lands. In 1887 one Manchina Ammanna, 
a creditor of the plaintiff, instituted a suit against plaintiff and obtained a 
decree, and in execution of the decree attached the lands in question. 
The attachment was resisted and raised. Manchina Ammanna, then, 
brought a suit—original suit No. 345 of 1887—making both plaintiff 
and first defendant parties to declare that the sale-deeds to the first and 
second defendants were nominal and were got up to secure the plaintiff’s 
property from his creditors. The Munsif gave a decree in favour of 
Manchina Ammanna. When the case went up on appeal tbe parties to 
that suit entered into a compromise, in consequence of which the decree 
of the District Munsif was reversed, and the alienation now in question 
was upheld. 

Both the Lower Courts gave plaintiff a decree. The first defendant 
appealed. 

Sivasami Ayyar, for appellant. 

Sriraymilu Sastri, for respondents. 

JUDGMENT. 

SuBRAMANiA Aiyar, J.—Both the Lower Courts fouud that the lands 
(to the registry whereof in the Government Revenue accounts the 
present litigation relates) belonged to the respondent (plaintiff), that 
they were in his possession before and at the time of the plaint and 
that the sale relied upon by the appellant (first defendant) as giving him 
a title to the property was a mere sham transaction under which no in¬ 
terest passed to him. Upon those findings it was held that the appellant 
had no right to claim that [3283 the registry of the property be transferred 
to his own name, and a decree was given to tbe effect that tbe respondent 
was entitled to have bis name retained in the register as it bad stood 
hitherto. 
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Ooe of the contentions urged on behalf of the appellant waa that the 
respondent was precluded from asserting his title to the land by the de¬ 
cision passed in appeal suit No. 105 of 1SS9 on the file of the Cooanada 
Subordinate Court* This coateotion, though a'iYaoced for the first time 
in this Court, must prevail, inasmuch as the facts required to suppoi't it 
are either set out in the plaint itself or are otherwise admitted. 

They are as follows: One of the respondent's creditors instituted 
original suit No. 345 of 1887 for the purpose of establishing that the trans¬ 
action purporting to be the sale in favour of the present appellant was but 
a device intended to defraud the creditors, and therefore the lands in ques¬ 
tion were ready the property of the respondent. Both the parties to the 
present appeal were made defendants to the suit, and a decree was therein 
given in favour of the creditor. The resp')udent however caused the pre¬ 
sent appellant to prefer an appeal against the said decree No. 105 of 1889 
already mentioned. The creditor and the present respondent were made 
respondents to such appeal. The Appellate Court, with the consent of the 
parties, including the present respondent himself, reversed the decree and 
upheld the alienation to the present appellant. The collusive decree thus 
passed cannot be impeached by the respondent (Venkatramanna v. Vir- 
amma (1)). On this ground alone and without going into the other points 
argued I would reverse the decrees of the lower Courts and dismiss the 
suit, but without costs. 

Benson, J. —The main question in this second appeal is whether the 
plaintiff can maintain the suit, based as it is on the allegation that cer¬ 
tain sale-deeds executed by the plaintiff were collusive and sham docu¬ 
ments, executed for the purpose of protecting his property against creditors. 

The facts of the case are briefly as follows : The plaintiff, being 
heavily involved in debts, executed, without consideration, a sham sale- 
deed of certain lands in favour of the second defendant, and afterwards 
caused the latter to execute another sham sale-deed in favour of the 
first defendant. 

Plaintiff, however, remained in possession of the land. 

[329] In original suit No. 345 of 1887, a creditor of the plaintiff 
attached the lands in execution of a decree against the plaintiff. The 
sham sale-deeds were used as a cloak, and the attachment was success¬ 
fully resisted. The creditor then sued for a declaration that the sale-deeds 
Were collusive, and got a decree in the first Court. In appeal, however, 
the plaintiff paid him a certain sum and induced him to consent to a 
decree admitting the title of the first defendant, and a decree was passed 
accordingly. In 1892 the first defendant applied to the Collector for 
transfer of revenue registry of the lands to his (first defendant s) name, 
and the Collector issued a notice that he would alter the register unless 
plaintiff established his right by a civil suit. Plaintiff, therefore, 
brought the present suit for a declaration that the registry of the lands 
was not to bo altered. Both the lower Courts decreed in his favour, and 
first defendant now appeals against these decrees. 

I do not think that the plaintiff’s suit is maintainable. 

The law on the subject is very fully discussed in the case of Chenvi- 
rappa v. Puttappa (2) in Ri,ngammal v. Venkatachart (3; m Sham Lall 
Mitray. Amarendro Nath Bose (4), and in the recent English case of 
Kearley v 'J^homson (5). The general rule is that a man cannot set up an 

(1) 10 M 17. (2) 11 B. 708. (3) 18 M. 378. 

(4) 230.460. (6) Ij-B- 24 Q. B. D. 742. 
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1897 illegal or fraudulent act of his own in order to avoid his own deed (May on 
APRIL 7. Fraudulent Conveyances, 432). But some exceptions or quasi exceptions 

to this rule have been admitted by the Courts. In Symes v. Hughes (1) 
Appel- ^ fraudulent transfer was set aside in order that effect might be given 
LATE to a compromise arranged between the transferor and his creditors. Here 
Civil, it "will be observed that the Court acted in the interest, and for the pro- 
— tection, cf innocent third parties. It may well be doubted whether a 
20 M. 326. decree would have been given in that suit for the benefit of the transferor 

alone. So if a voluntary deed has been kept in the bands of the grantor, 
and bas never been acted upon, nor the grantee informed of its existence, 
a Court of Equity will treat it as an imperfect instrument, and, if the 
grantee surreptitiously gets possession of it, a Court of Equity will relieve 
against it (Cecil v. Butcher (2)). 

A third exception was noticed by Parker, J., in Venkataramanna 
V. Viramma (3), viz., where a defendant is allowed to show [330] the 
turpitude of both himself and the plaintiff in order to protect himself 
against an action by the plaintiff to give effect to a contract or deed 
entered into for an illegal or immoral purpose. Here an exception is 
allowed not for the sake of the wrong doer, but on grounds of public 
policy, since the Court ought not to assist a plaintiff to recover property 
or enforce a contract in respect of which he has no true title or right. 
The rule of public policy cannot be applied without allowing the defendant 
to benefit by it. But the benefit is allowed him by accident as it were 
and not in order to secure him any right to which he is entitled (Holman 
V. Johnson (4), per Lord Mansfield, and Ltickmidas Ehimji v. Mulji 
Canji (5). Even this exception is not allowed, if a decree has been obtained 
by the fraud and collusion of both the parties. In such a case it is binding 
on both, Ahmedbhoy Hubibhoy v. VuUeebhoy Cassumbhoy (6), Prudham 
V. Phillips (7), Venkatramanna v. Viramma (3), and Chenvirappa v. 
Puttappa (8). 

I think that, broadly speaking, these are the only exceptions which 
are to be gathered from the English cases, and from the reported cases in 
this Court and in the Bombay High Court. The Calcutta High Court 
bas gone further Debia Chowdrain v. Bimola Soonduree Dehia(2), Bykunt 
Nath Sen v. Goboollah Sikdar(10), but the rule there laid down has been 
expressly dissented from by the Bombay High Court Chenvirappa> v. 
Puttappa (8), which, as I think, justly remarks : “These decisions go a 
‘long way towards enabling a party to a dishonest trick, by which his cre¬ 
ditors may have been defrauded, to get himself reinstated when his purpose 
“has been served."They have been dissented from also by this Court (Bang- 
ammal v. Venkatachari (11), confirmed in Rangammal v. Venkatachari (12). 
The Calcutta rule has, indeed, notwithstanding these dissents, been affirmed 
in Sham Ball Mitra v. Amarendro Nath Bose (13). In doing so the Court 
relied on the case of Symes v. Hughes(l) already cited by me and on the 
case of Taylor v. Bowers(14t) : In the former case, however, the interests 
of third parties were involved, and the latter case bas been dissented 
in Kearley v. Thomson(l5). Fry, L. J,, in delivering judgment, stated 
In that case (Taylor v. Bowers (14)) Mellish, L. J., in [331] delivering 
“ judgment, says at page 300‘ if money is paid, or go ods delivered for an 

(1) L,B.9Eq.475. (2) 2 Jac. and W. 665. (3) 10 M. 17. 

(4) Cowper, 343. (5) 5 B. 295. (6) 6B. 703. 

(7) 2 Amb. Rep. 763. (8) 11 B. 708. (9) 21 W.B., 422. 

(10) 24 W.R. 391. (11) 18 M. 378. (12) 20 M. 823. 

(13) 23 0. 460. (14) L.R. 1 Q.B.D. 291. (16) L.R. 24 Q.B.D.743. 
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II purpose, the person who has so paid the money or delivered the 

ti j may recover them back before the illegal purpose is carried out.' 

II remarkable that this proposition is, as I believe, to be found in no 
II earlier case than Taylor v. Boit’trsCl) which occurred in 1867, and not- 
II withstanding the very high authority of the learned Judge who ex- 
II pressed the law in the terms which I have read, I cannot help say- 
II ing for nayself that I think the extent of the application of that principle, 
II and even the principle itself, may, at some time hereafter, reauire oon- 
II sideration, if not in this Court, yet in a higher tribunal; and I am glad to 
II find that in expressing that view I have the entire concurrence of the 
Lord Chief Justice." This passage was quoted with approval by this 
Court in Rangainmal v. Venkatacharii'l). With the exception, then, of 
the oases to which I have referred, and which have been dissented from, I 
do not think that any authority will be found for holding that a plaintiff 
can come into Court alleging his own fraud and ask the Court simply and 
solely for bis own benefit to set aside the fraudulent deed or make a 
declaration to protect him from the threatened consequences of his own 
aot. In such a case the Court may well decline to move and may 
answer the plaintiff ic the words which are often quoted from Story’s 
ii Equity Jurisprudence’ “where the party seeking relief is the sole guilty 
II party, or where he has participated equally and deliberately in the 
II fraud, or where the agreement which he seeks to set aside is founded 
II in illegality, immorality or base and unconscionable conduct on his 
II own part; in such cases Courts of Equity will leave him to the conse- 
II quences of his own iniquity and will decline to assist him to escape 
from the toils which be has studiously prepared to entangle others’’ 
(Section 268). Especially will this be the case if the purpose of the 
fraud has been effected by defeat cf a third person’s rights asserted in 
Court or effected in any other material way Ahmedbhoy Ruhibhoy v. Vul- 
leebhay Cassu 7 nbhoy (3) Vevkatra7}iannav. Viramma (4) Chenvirappa v. 
Tuttappa (5) RaTigamvialv. Venhitacharii'^), I think, then, that theplaint- 
ifff apart from bis conduct in original suit No. 345 of 1887, has no title to 
come to a Court of Equity and ask for such a declaration as he now seeks. 
[382] If the defendant were now seeking the assistance of the Court to 
obtain possession of the land from the plaintiff, it may well be that the 
Court would allow the plaintiff to plead the true rights of the parties, even 
though the plea involved a declaration by the plaintiff of bis own turpi¬ 
tude. The Court would then allow the plea on grounds of public policy, 
and in order that it might not itself be made an instrument to aid the 
defendant in his fraudulent claim to possession contrary to the real agree¬ 
ment with the plaintiff. That, however, is not the case before us. The 
plaintiff is in possession, and he may be left to rely on it if the defendant 

seeks to disturb him. t . i 

The impropriety of assisting the plaintiff becomes, I think, even mom 
clear, if his conduct in original suit No. 345 of 1887 be considered. In 
that suit the sham sale-deed was successfully used as a cloak to defeat an 
attaching creditor, and the latter was thus driven to a regular suit. He 
then succeeded in showing in the Court of First Instance that the sale- 
deed was a sham, but the present first defendant (then third defendant) 
in collusion with the plaintiff (then first defendant) appealed against the 
decree. The appeal was compromised by the present plaintiff paying 


(1) L. R. 1 Q. B. D, 291, 
(4) 10 17, 


(2) 18 M. 378. 
(6) 11 B. 708. 
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Es. 150 to the attaching creditor, and a decree was passed affirming the 
title of the present first defendant. 

Thus the sham sale-deed was successfully used in a Court of Justice 
for the purpose for which it was concocted, viz., to defeat and delay a 
creditor, and the plaintifif afterwards acknowledged its validity in a Court 
of Justice and caused a decree to be passed affirming the same (see present 
plaint), a decree to which both he and the present defendants were parties 
(Exhibit L). 

I think that, in these circumstances, it would be contrary to public 
policy, and disastrous to public morality, that the Courts should now 
allow him to plead bis own baseness and should actively assist him to un¬ 
do his own solemn acts, and this even before his possession of the property 
is actually attacked by the partner of his crime. I would, therefore, set 
aside the decrees of the Courts below and dismiss tbe plaintiff’s suit, bub 
without costs, in consideration of the defendant’s fraudulent conduct. 


20 M. 333. 

[333] APPELLATE CIVIL. 

Befote Sit Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 

Varadarajulu Naidu ( PlaM ^), Appellant v . 

Srinivasulu Naidu [Defendant), Respondent.^ 

[2nd and 25th February, 1897.] 

Collusive decree to defeat rights of a third party^^Suit to set aside decree. 

The plaintiff was a Hindu, who, in ordrr to prevent his undivided sod froin 
obtaining his share of the fanoily property, made and delivered to tbs defendant 
certain promissory notes unsupported by consideration, the agreement between 
them being that tbe defendant should obtain a decree on tbe notes and in execu¬ 
tion attach and bring to sale and himself purohase the lands of the family and 
should hold them at the disposal of tbe present plaintiff. The suit and tbe sub¬ 
sequent proceedings in Court were carried on by them collu«ively, tbe present 
plaintiff supplying the necessary funds. Tbe son then sued for bis share of tbe 
property, and having, with the aid of bis father (who had meanwhile lost bis con¬ 
fidence in the defendantl'successfully impeached the sale as collusive, obtained a 
decree which was executed. It had been agreed that the defendant should bold 
tbe land at tbe disposal of the plaintiff, but be now refused to surrender to him 
bis share. Tbe plaintiff accordingly sued to recover bis share of the property 
and for a declaration that the collusive decree against him and the subsequent 
proceedings in execution thereof were not binding on him ; 

Held, that it is not competent to a party to a collusive decree to seek to have 
it set aside, and that the plaintiff accordingly was not entitled to relief. 

[F., 8 Ind. Cas. 1179 (1180) =6 N-L.R. 177; R., 23 B. 40G; 21 M.L.J. 49 (50); ]8 0. C. 
278 (281) ; 3 P.R. 1906=* 109 P.L.R. 1906.] 

Appeal against the decree of Davies, J., on the original side of the 
High Court in civil suit No. 90 of 1895, 

This was a suit to declare that a promissory note for Rs. 6,050, 
executed by the plaintiff in favour of the defendant, was collusive, and not 
supported by consideration, and that a decree obtained by defendant 
thereon and execution proceedings taken under that decree were collusive, 
and that the defendant acquired no right in the properties, belonging to 
the plaintiff, which were sold in execution of the decree and purchased by 


Original Side Appeal, No. 82 of 1696. 

236 



Vn.] VARADARAJULU NAIDU V. SRINIVASULD NAIDU 20 Mad. 335 

fche defendant. The facts on which the pUintitf relied were set forth in 
paragraphs 1 9 of his plaint, which were as follows :— ^ 

That the plaintiff’s son, N. Vancatasami Nayudu, a young man, 
was unruly and disobedient to the plaintiff and became impertinent 
^ owing to the chance of his being able, as plaintiff's only son, to acquire 
the family properties. 

» "That for the purpose of his (plaintiff’s son) being brought to 

submission to the plaintiff and to be dutiful to him, it was thought 
necessary to devise some means or contrivance. 

" K defendant was in 1891 living with the plaintiff and in his 

bouse a,nd the plaintiff bad contidence in him. It was agreed between 
the plaintiff and the defendant in Madras in 1891 that the plaintiff 
should execute a promissory note in defendant's favour for a large sum 
of money, that the defendant was to lile a suit against plaintiff thereon 
and obtain a decree and execute same by attachment and sale of 
plaintiff’s properties, unless in the meanwhile the plaintiff 's said son 
was reclaimed and became submissive, or plaintiff thought fft to stop 
^^same or at any time to deal with the properties, that the plaintiff was 
^^to supply funds for litigation, that the defendant was nob to benetit at 
all by these various transactions and that the properties or their sale 
proceeds were always to be the plaintiff’s, and that the defendant, at 
plaintiff’s request, was to do everything that the plaintiff might at any 
^^time require to deal with the propertits as his own, that the defendant 
was not to do anything prejudicially to the plaintiff or to bis interest, 
the sole object of those transactions being bo reduce the plaintiff’s son 
to submission to plaintiff. 

That in pursuance of the said arrangement and for no considera- 
^^tion whatever, five promissory notes were e.xecuted on the same date 
for Rs. 1,500, Rs. 1,200, Rs. 1,600 and Rs. 875, and Es. 6,050, respecbi- 

vely, bub the first four were made resuecbively to bear different dates, 

lObh February 1890, 18bh October 1890, 2nd January 1891, and 
^^6bh March 1891 bo give a colour of truth to the transactions and to make 
it appear that the last was executed in renewal of fche earlier ones. 

*Tbat, upon the promissory note of Rs. 6,050 bearing date the Isfc 
,^ot August 1891, a suit was filed with funds supplied by plaintiff in this 
Honorable Court, being civil suit No. 241 of 1891, by defendant 
"against plaintiff on or about 5th September 1891, and the defendant 
admitted execution and claim, arid the decree was passed in or about 
‘ 27th October 1891 for Rs. 6,683-8-7 inclusive of costs or thereabouts. 

,, " That the decree was not executed for some time thereafter to see 

/^whether the plaintiff's son would become obedient; that there 
being no hope of same, the defendant executed the decree with 
.''funds supplied by plaintiff against properties more particularly 
[SSSj described in the schedule hereto and the same were sold in exe¬ 
cution and purchased bv defendant. 

"That the said promissory note and the decree and the execution 
„ proceedings were ail show transactions nob supported by consideration 
^‘and brought about for tho purposes above mentioned, and defendant ac- 
.'■quirad no rights tboreunder for himself or his benefit, but that he is a 
.‘.trustee for the plaintiff in respect of any property or rights he may have 

acquired. 

„ " That the plaintiff attempted in or about August 1893 to sell the 

. said properties and asked tho defendant to join him and enable him so 
‘ to do, hut he evaded to comply with plaintiff’s request and illegally 

237 


1897 

Feb. 25. 

Appel¬ 

late 

Civil. 

20 H. 333. 


go Mad. 336 


INDIAN DECISIONS. NEW SERIES 


[Yol. 


1897 

FBB. 35. 

Appel¬ 

late 

Givil. 

20 M. 333. 


refused to do so, uoless the plaintiff paid him some money and thus 
^ broke the agreements with the plaintiff and acted fraudulently and 
‘ dishonestly. 

That the plaintiff's said son filed a suit against the defendant, being 
^ civil suit No: 174 of 1893, in this Honorable Court, setting out these 
facts and claiming the properties, and obtained a decree against the 
^ defendant to the extent of his interest therein, and the plaintiff supported 
his son in making out the true state of things as the defendant became 
‘ fraudulent and deceitful. 

The defendant asserted that the promissory note for Rs. 6,050 was 
^ executed for consideration and denied that the decree and execution 
proceedings were collusive. 

"In the suit brought by plaintiff’s son, civil suit No. 174 of 1893, 
both the plaintiff and the defendant were made parties, and a decree was 
passed declaring that the proceedings in execution and the sale were 
void and bad no effect whatever against the interest of the plaintiff's 
‘ son in the property.” 

The suit was tried by Davies, J., who delivered the following 
judgment:— 

Davies, J. —The plaintiff entered into an agreement with the defend¬ 
ant by which the defendant first sued the plaintiff on a promissory note 
for Rs. 6,050 executed by plaintiff and having got a decree (Exhibit B) 
by consent thereon (Exhibit III), then executed it against plaintiff's pro¬ 
perty selling up and buying bis lands in discharge thereof. The plaintiff 
now alleges that these were all sham transactions gone through for the 
purpose of reducing his son to obedience, and he prays for a decree set¬ 
ting aside the decree B passed on the promissory note, and the execution 
proceedings taken thereupon as null and void, and for a declaration that 
the defendant has acquired no right or interest in the plaint properties, 
or in lieu of these reliefs a decres, for Rs. 6,689 odd, as damages 
[336] for defendant’s breach of contract in not re-conveying to him the 
plaint lands as was originally agreed to between the parties, after the 
object of the transactions had been served. 

Now the plaintiff’s son has had his right declared to half the plaint 
properties in original suit No. 174 of 1893 on the file of this Court in which 
he sued his father, the present plaintiff, and the present defendant as first 
and second defendants for the fraud that had been practised on him and 
the findings in that suit are admittedly binding on the parties to this suit. 
It was then fouud that the transactions, the subject of the present suit, 
were merely colourable, and there was no consideration for the promissory 
note and also that the properties in question were not the self-acquired 
property of the present plaintiff as was alleged, but family property jo 
which the plaintiff's son. bad a half share issues and judgment in 
that suit marked G and D). The real question I have to determine m 
this suit is whether the plaintiff acted as he did with a fraudulent intent 
upon bis son’s rights, and I think there can be no doubt about it on the 
facts shown. Not only did the plaintiff claim the plaint properties or at 
least some of them as his self-acquisition (see bis affidavit, Exhibit I )> 
but he placed those properties by the action he took beyond the reach of 
his 30Q, who was compelled to bring a suit to recover his rights thereon. 
It is all very well for the plaintiff to say it was done with the object of 
bringing bis son to submission, but as it appears that the son 
claiming his rights against his father at the time, the father’s 
tion clearly was to defraud his son of his rights by divesting hioas®!* 
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of the whole of the family property. The steps taken by the plaintifif 
wont far beyond the necessities of the case, if it was only to bring a 
woaloitrant son to order. The fact was there was a dispute between 
lather and son as to the family property, and the father thought to 
settle the matter by depriving the son entirely of his half share, by dis¬ 
posing of the whole property as if it was his self-acquisition with the 
power te get it back for himself when it suited his convenience. This 
was clearly a fraud upon the son, and it has been so found in the suit 
w)ught by the son (Exhibit D). Finding, then, that there was not only a 
fraudulent intent on the part of the plaintiff against his son, bub that the 
fraud was actually effected in so much as it necessitated the bringing of a 
suit by the son to get the fraud done away with, the question remains 
whether the plaintiff' is now entitled to relief against the other conspirator 
|u the fraud. Considering that the arrangement between them culminated 
loa decree of Court and execution proceedings solemnly [337] conducted 
hereafter, the law is clear that the plaintiff is entitled to no relief— vide 
yenkatramanna v. Viramma (1), Akmcdbhoy Hubibhoy v. Vulleebhoy 
Ca$su7tibhoy (2), Chcnvirappa v. Puttjppa (3), and Rangammalv. Venkata- 
chari (4), the case of Param Singh v. Lalji Mai (5) on which plaintiff 
relies—notwithstanding. This latter case was relied on by plaintiff, per¬ 
haps, more to support his claim for damages under the agreement of defend¬ 
ant marked A to recover the property, but that letter does not contain 
Auy fresh agreement made by defendant after the fraud was completed. 
It is only an acknowledgment of the original and collateral agreement 
pi^e when the fraud was contemplated. Having its inception in fraud 
ifc is not valid, but even treating it as a new agreement it would be void 
^der Section 23 of the Contract Act as its object would be to defeat a 
provision of law, namely, the incapacity of the plaintiff to obtaining any 
relief by giving him indirectly the relief that he cannot obtain directly. 
The plaintiff’s prayer for setting aside the decree on his promissory note 
eed for a declaration against defendant’s interest in the property, cannot 
^9 granted on the ground that he was a party to the fraud by which those 
things were brought about and his prayer for damages in lieu of those 
reliefs, must also be refused on the ground that it is based on the breach 
of an agreement which is invalid, as being part and parcel of the fraudu¬ 
lent scheme. The plaintiff has joined another cause of action in this case, 
namely^ a claim for damages for his being arrested and imprisoned by the 
defendant under warrant— (Exhibit II) for a balance due under the 
fraudulent decree. That cause of action arises clearly in tort and not in 
breach of contract, and must be rejected as a misjoinder, as it was not 
permissible to combine it in a suit to obtain a declaration of title to 
immoveable property (Section 44, Code of Civil Procedure^. 

The result is that the plaintiff’s suit is dismissed with costs. 

Plaintiff appealed. 

Mr. K, Brown, for appellant. 

Srinivasulu Naidu, for respondent. 

JUDGMENT. 

We agree with the learned Judge in holding that the plaintiff must 
have intended to defeit his son’s claim to the property and that, therefore, 
the arrangement made between him and the defendant was contrived in 
fraud of his son. But it was [338] argued that since the plaintiff had 

(1)10M. 17. (2)6 8,703. (3) 11 8.703. 
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repented of his conduct before any harm was done to his son or any 
effect given to the transaction, it was competent to him to repudiate it 
and have the property restored to him. 

The case of Syynes v. Hughes (1) cited by the appellant’s counsel does 
not really support the proposition for which it was cited, for there, as the 
Master of the Rolls observes, the suit was prosecuted for the purpose of 
enabling the creditors to recover something. Here it is the party himself 
who, in his own interest, seeks to have the transaction annulled. It is 
very doubtful whether, in a case in which the maxim in pari delicto 
would otherwise apply, any exception arises by reason that the illegal 
purpose has not been carried out (Kearley v. Thomson (2) and Sham Lall 
Mitra v. Amarendro Nath Bose (3)). In the present case the transfer of 
the property to the defendant had been completed, nothing remained to be 
done by the plaintiff, and it was only by me»<ns of a suit that his son vin¬ 
dicated his rights. Under these circumstances, we do not think it is 
possible to say that the plaintiff’s fraudulent purpose had not been carried 
into effect. 

There is, however another ground on which we may base our judg¬ 
ment and that is that it is not competent to a party to a collusive decree to 
seek to have it set aside. Strangers, no doubt, may falsify a decree by 
charging collusion, but a party to a decree not complaining of any fraud 
practised upon himself cannot be allowed to question it. 

There is ample authority for his proposition beginning with the dictum 
in Prudham v. Phillips (4) (cited in argument in the Duchess of Kingston 
Case (5) ). 

The distinction between fraud and collusion lies in this that a party 
alleging fraud in the obtaining of a decree against him is alleging matter 
which he could not have alleged in answer to the suit, whereas a party 
charging collusion is not alleging new matter. He is endeavouring to set 
up a defence which might have been used in answer to the suit, and that 
he cannot be allowed to do consistently with the piinoiple of res judi‘ 
cata. 

The appeal is dismissed. 

Rencontre^ attorney for appellant. 

20 H, 3ag = 7 H.L.J. Sn = 2 Weir 175. 

[339] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt.^ Chief Justice, and 

Mr. Justice Benson. 

Queen-Empress v. Motha.* (8th and 16th September, 1897.] 

CrimiJial Procedure Code—Act X of 1882, Section 195—Saitc^ion toprosecute—Poioerof 

Court to go outside record. 

A Magistrate in deciding whether to sanction under Criminal Procedure Code, 
Beebion 195, a prosecution (or giving false evidence has power to hold an -J 

and record other evidenoe besides tb^t in the ease before him, in the cont^ 
which the ofience is supposed to have been committed. 

[F.. 4 L.B.B. 234 (236) ; 2 Weir 177 ; R-, 10 Cr.L J. 225 = 3 S.L.R. 11 Cr. 

L J. 209 (2t4) = 14 lud. Cas 305=22 M.L.J. 419=11 M L.T. 367 = (1912) w* 
W.N. 499.1 _ 

’ Criminal Revision Case No. 169 of 1897- 

(1) L.R. 9 Eq. 475. (2) 24 Q. R. D. 742. (3) 23 0. 460. 

(4) 2 Ambler, 763. (5) 20 State Trials, 479. 
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oed439 Of the Code of Criminal Pro- 

coauw praying the High Court to revise the judgment of the Joint 

tha^rde“PP®** No. 45 of 1897. confirming 
nMSQC ^ of Tuticorm in criminal petition No. 230 

of 1896, sanctioning the prosecution of the petitioner for making false 
atatements in criminal case No. 399 of 1896 on his file. 

The facts appear sufficiently from the judgment of the High Court. 
aangachartar, for petitioner. 

The Public Prosecutor (Mr. Powell), for the Crown. 

Mr. Adam, for complainant. 


JUDGMENT. 

In this case one Motha was said to have committed an offence 
^mshable under Section 193, Indian Penal Code, in a case before a 
Magistrate, aod the Magistrate, in giving sanction under Section 195, 
Criminal Procedure Code, for his prosecution, held an enquiry and recorded 
other evidence besides that in the case before him to show that there was 
pryna facie ground for the prosecution. It is contended for the petitioner 
TOiore as that the original case before the Magistrate disclosed no founda- 
Ron for the charge under Section 193, Indian Penal Code, aod that, there¬ 
fore, the Magistrate had no power to make any enquiry or grant the sanction. 
In support of this argument reliance is placed on the decisions in Zemindar 
^Sivagiri v. The Queen (1) and Abdul Khadar [340] v. Meera Saheb (2). 
We are unable to accede to the petitioner’s contention. The decision in 
Zemindar of Sivagiri v. The Queen (1) was based on the language of 
Section 468 of the Criminal Procedure Code then in force (Act X of 1872), 
and on certain remarks of Garth, C.J.. in Kasi Chunder Mozumdar, in'.re 
(3) under the same Code. In neither of these cases did the learned Judges 
refer to the effect of Section 471 of the then Criminal Procedure 
Code though the section appears to have been mentioned in the course 
of the argument in the Madras case. We find it difficult to reconcile 
the decisions with the provisions of that section ; but since those cases 
were decided, the provisions of the Code of Criminal Procedure upon the 
point under consideration have been altered and enlarged. Section 468 of 
Act X of 1872 provided that “ a complaint of an offence against public 
.^justice” described in certain sections of the lodian Peoal Code, "when 
^ such offence ts committed before or against a Civil or Criminal Court shall 
^not be entertained in the Criminal Courts except with the sanction of 
^ the Court before or against which the offence was committed, or of 
3ome other Court to which such Court is subordinate.” Section 195 of 
l^ot X of 1882 provides that “ no Court shall take cognizance of any offence 
, punishable under ” the same sections *' when stick offence is committed in, 

^ or in relation to, any proceeding in any Court except with the previous 
^ sanction or on the complaint of such Court or of some other Court to 
' which such Court is subordinate." Then Section 476 of Act X of 1882 pro- 
[idos that “when any Civil, Criminal or Revenue Court, is of opinion that 
] there is ground for inquiring into any offence referred to in Section 195 
^ and committed before it, or brought under its notice in the course of a 
I Judicial proceeding, such Court, after making any preliminary inquiry 
that may be necessary, may send the case for inquiry or trial to the 
] nearest Magistrate of the first-class and may send the accused in custody, 

‘ or take sufficient security for his appearance, before such Magistrate, 


(1) 6 M. 99. 

M VlI^Sl 


(9) 16 M. 994. 
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and may bind over any person fco appear and give evidence on such 
inquiry or trial.” The powers conferred by this section are much more 
extensive than those conferred by Section 471 of Act X of 1872, and we 
have no doubt but that it is now open to a Magistrate when a person is 
accused of having committed before him an offence punishable [341] 
under Section 193 of the Indian Penal Code to inquire into the truth of 
the accusation, and then, if it seems proper in the interests of public 
justice, to give sanction for the prosecution, even though the original record 
did not, on its face, disclose that the offence had been committed. 

The words of the sections contain no limitation to an offence appear¬ 
ing on the face of the record though nothing would have been easier than 
to have expressed such limitation if it was intended to have effect. To 
admit the petitioner’s contention would be by an artificial rule to screen 
from prosecution men who might have committed the grossest offences 
against public justice and offences perfectly capable of being proved, 
merely because owing to surprise, accident, oversight, or unavoidable 
circumstances, evidence of the offence was not, or could not be, produced 
before the Court at the same time that the offence was committed. 

It is, however, argued for the petitioner that the decision in Zemin¬ 
dar of Sivagiri v. The Queen (1) was followed in Abdul Khadar v. Meera 
Saheb (2). The former case is no doubt referred to in the latter, but with¬ 
out any reference to the fact that in the interval the law had been 
materially altered, nor was it necessary for the decision in Abdul Khadar 
v. Meera Saheb (2) to follow the decision in Zemindar of Sivagiri v. The 
Queen (1). 

The report in Abdul Khadar v. Meera Saheb (2) is very brief and im¬ 
perfect, but there the sanction was revoked, because the document “had 
not been given in evidence in the case,” and, therefore, no offence under 
Sections 403 and 471, Indian Penal Code, had been committed. The 
approval of the decision in Sivagiri Zamindar v. The Queen (1) (if it was 
approved) was a mere obiter dictum. It was not necessary for tlie decision 
of the case then before the Court, nor was it, in fact, the ground of that de¬ 
cision and no reference was made to the change in the law made by Act 
X of 1882. 


We must, therefore, hold that that decision does not support the 
petitioner's contention. 

In the recent case of Shashi Kumar Dey v. Shashi Kumar Dey (3) 
the view we have taken was expressly maintained with reference to the 
language of the present Criminal Procedure Code. 

We dismiss the petition. 

Ordered accordingly. 




• » 



(3) 19 G. S45. 



(1) 6 M. 29. 


(2) 15 M. 224. 
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[342] APPELLATE CIVIL. 

Before Mr. Justice Subramanhz Ayt/ar and Mr. Justice Benson. 


1897 

July 20. 

Appel- 


LATE 

Baldsami Pandithar {Defendant No. 3), Appellant v. OlViL, 

Naratana Rau {Plaintiff), Respondent.* — 

[5th and 8th February and 20th July. 1897.1 20 Iff. 342=- 

^nduZ,rtw_Succession—Reuersionari/ rights-Sister's grandson—Maternal uncle's^ ^ 


Tke plaiotifi sued as the nearest reversionary heir of one Vasudeva deceased 
to obtain a declaration that certain alieoationj made by the widow (who was 
defendant No. 1) in favour of defendant No. 2 was not binding on the reversion. 
Defendant No. 3 was the son of Vasudeva’s sister’s son. and was joined in the 
suit, because he claimed to be a nearer heir than the plaintiff who was the son 
of Vasudeva’s maternal uncle. 

Beld, that both the plaintiff and defendant No. 3 weroatbina bandhus of the 
deceased) but defendant No. 3 was the nearer reversionary heir. 

tR.. 39 M. 115 (116) : 33 M. 439 (445) = 5 Ind. Cas. 280 = 20 M.L.J. 275 = 7 M L T 
203; 35 M. 152(l60) = ll Ind. Cas. 885 = 21 M.L.J. 856 (868) = 10 M.L.T 226 * 
24 M.L.J. 301 = 13 aX.L.T. 2l3 = (1913) M.W.N. 202 (203).] 

Appeal against the decree of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonana, in original suit No. 56 of 1894. 

This was a suit brought for declarations that the plaintiff was the 
nearest reversionary heir to the properties of Vasudeva Pandithar, late 
husband of the first defendant: and that the alienation of certain proper¬ 
ties by the first to the second defendant, under a document, dated the 18th 
February 1893, was invalid as against the plaintiff. 

The third defendant was added as a defendant, because he had 
asserted an interest in the properties of Vasudeva in original suit No. 47 
of 1893 claiming to be Vasudeva’s sister’s son’s son. The plaintiff denied 
that the third defendant was so related to Vasudeva, and contended that, 
•oven if this relationship be true, his right was superior to that of the third 
defendant. 

The relationship of defendant No. 3 to the deceased Vasudeva was 
found to be as stated above and the plaintiff was found to be the son of 
Vasudeva’s maternal uncle. The main question therefore in the suit was 
which of them was the nearer heir. As to this the Subordinate Judge 
said :—" They both fall under the class of bandhus and are also the athma 
" bandhus of Vasudeva Pandithar. Plaintiff being also expressly named as 
“one's own bandhu [343] in the text of ‘ Vijnaneswara’ quoted in Chapter 
“ U, Section 6, verse 1 of the Mitakshara. The contention of the plaintiff is 
“ that, though the third defendant is a bandhu of his grandmother's brother, 

■“ the latter was not the third defendant’s bandhu’; and that, as they are thus 
not, related as bandhus to each other and that as he and Vasudeva 
“Pandithar were related as such, be is the superior heir. That such a 
oondition should exist, admits of no doubt {BabuLal v. Nanku Ram Cp) 

“ and I find that the third defendant also fulfils it, Vasudeva being the 
“ nifcru bandhu of the third defendant, he was a cognate of the third de- 
“ fendant's father. The son of a daughter of a sister was held in Omaid 
““ Bakadwrv. Udai Chand (2) to be a bandhu of his grandmother’s brother ; 


* Appeal No. 44 of 1696. 
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“ Both plaintiff and the third defendant are, therefore, the bandhus 
'* of late Vasudeva as the latter was of them, and they are therefore pro- 
“perly qualified to inherit. But the difficulty is, which of them should be 
preferred. The Vakil for the third defendant relied on the order of 
“ succession among cognates according to the Mitakshara published in A 
“ recent work on the Hindu Law bv J. U. Battacharya, a native Hindu 
“ Lawyer of Bengal, in which a grandson of a sister is ranked No. 7 as an 
athma bandhu ex parte maternal to whom the propositus is pitru bandhUr 
while the son of a maternal uncle comes under No. 16. But if the test 
“of the last rule propounded in M^uttusami v. Muttukumarasami (1), viz.r 
' that, as between bandhus of the same class, the spiritual benefits they 
confer upon the propositus is, as stated in ‘Viramibrodaya,’ a ground of 
preference if this test be applied to the present case, the plaintiff ap- 
“ pears to me to be the preferable heir. According to the evidence of two 
“ priest Brahmans of the class to which these parties belong, who have been 
‘examined as the plaintiff’s fourth witness and third defendant’s second 
“ witness, it is found that the plaintiff offers tarpanams to his paternal 
aunt and her son when he makes his daily Brahma Yeggiams and also 
‘ on Mahaliam tarpanam occasions, while a sister’s grandson offers none 
to his father’s or mother’s maternal uncle on those or any other ooca- 
sions. Again, the son of a maternal uncle offers funeral oblations to the 
“maternal grandfather and great-grandfather [344] of the propositus, to 
“ whom the propositus himself offers similar oblations ; and the sister’s 
^ grandson offers nothing to any common ancestors of himself and the 
“ propositus. 


“ It was said that, according to a text of the ‘ Nirnaya Sindhu,' a 
“ work on the Hindu Law of rituals, which admittedly governs the class 
“of Brahmans to which these parties belong, a sister’s son’s son is entitled 
“ to perform the funeral ceremonies of his grandmother’s brother, while 
“ the son of a maternal uncle had no place given him for such perform- 
ance in any text quoted in that work. 

“ Examining this work, which had not been translated, with the aid 
** of a Sanskrit pundit, I find that neither the son of a maternal uncle nor 
“ the grandson of a sister have been named as persons entitled to perform 
“ such funeral obsequies. In the chapter relating to Srardah Prakaranam, 
“ 15 persons have been named as persons entitled to perform the cere- 
“ monies; and of them, the sister’s son is the last: a grandson of a sister 
“ is not named in it. In page 309 of this work (I refer to the one pub- 
“ lished in Devanagiri character in 1892 by Sridhara Sivalala) a text of 
** * Katyayana ’ in Madana Ratnam is quoted, which is as follows*—A. 
“ sister should be preferred to her sons. One who may be senior or junior 
'^should perform samascaram to her brother. In their absence, a step* 
“ sister should do it. In the same way their sons should do. 

! “ In page 305 of the same work, this rule is further emphasized ia 

“ a text of * Yaj ana valkya ’ therein quoted, which runs thus: son, son's 
" son, son’s grandson putrikaputran, wife, brother, bis son, father, motber,^ 
daughter-in-law, sister, her son. sapindas, samanodakan,—these in tbeir 
“ order, in the absence of those who are named above them, are qualified. 
* to offer pindam. 


(1) 16 M. 23. 
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A quotation from Kala Dharisam ’ is made in page 310 of the 

substantially adopts the aforesaid rule with the 
one It introduces a daughter’s son after the putrikaoutran and 

» « Ln the heritage. But a little above in the page is given a text 

R ^ son of a sister, his son. gnathi. sammandhis 

and bandbus should perform ceremonies to one dying sonless. 

^ It IS this passage and this alone introduced the name of a sister’s _ 

son s son and omitted that of the sister after the daughter's son It 20 H. 3«= 
^_also adds after samanodakan. matha sapindan, matha samanodakan, 7 M.L.J. 207 
^^sishia, ruthwiok. acharian, son-in-law and a fellow [345] student. It 
also puts the wife after matha samanodakan instead of before the 
„ If this passage be correct and it is on this that the third 

^ defendant relies, it is some authority for the third defendant. But, 

** K i* 0 gard to the other texts quoted already, it rather appears that 
there is some mistake in the reading of this passage. How the sister’s 
descendants come in even without their mother is not clear. Her name 
was expressly mentioned in all the slokas quoted above, and even a step¬ 
sister is given her place after the uterine sister. 

If the term tat-putra should follow * swasa ’ with a * eha ’ also 
following it ii.e., swasacba tat-putra) the whole sloka becomes then 
consistent with the other passages already quoted, and it will then give 
the sister and her son alone the right to perform the ceremonies and 
not the son’s son also. This appears to agree also with a sloka quoted 
in the Dharma Sindhu,’ which is an abstract of the bigger work called 
the Nirnaya Sindhu’ (see page 261 of ‘Dharma Sindhu’edited by 
Kristnajee Kamaobendra Sastri Ninare in 1888). 

I hold for these reasons that this work is no authority either for 
one or the other party. But, upon other considerations already cited, 

I think I may be justified in holding that the plaintiff has some 
preferential right in him, and that, at all events, his rights are not 
inferior to those of the third defendant.” 

In the result the Subordinate Judge passed a decree declaring that 
the alienations in question were not operative after the lifetime of 

defendant No. 1. 

Defendant No. 3 preferred this appeal. 

Sivasami Ayyar, for appellant. 

Pattabkirama Ayyar, for respondent. 
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JUDGMENT. 

This is a suit for a declaratioo that certain alienations made by the 
'first defendant, the widow of one Vasudeva Pandithar. are not binding 
npon the plaintiff (respondent) as the nearest reversionary heir of Vasudeva. 
The third defendant (appellant) also claims to be Vasudeva’s nearest 
^^versionary heir. There is no dispute in this Court as to the actual 
relationship of these parties to Vasudeva. The plaintiff is the son of the 
maternal uncle of Vasudeva, and the third defendant is his sister’s adopted 
son’s son. 

As to the plaintiff, it is not denied that be belongs to the first of thtf 
three classes into which bandhus, or cognate kindred entitled [348] to 
mherit the estate of a deceased man, are divided, vtz.,^ bis own or athma 
bandhus, his father’s or pitru bandhus and hia mother’s or matrn bandhus, 
inasmuch as the plaintiff is a relation of the exact description specifically 
•nentioDed by ‘ Vijnaneswara ’ as an atbma bandbu (Mitakshara, Chapter 
n. Section VI, verse 1). As to the third defendant, the learned Vakil for tho 
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plaintiff urges that be is not Yasudeva’s atbma bandbu. But that he is 
such a bandbu seems to be necessarily implied by the passage of the' 
Mitakshara cited above. For it lays down that the father’s sister’s son, 
that is, a descendant of even the paternal grandfather, is an atbma bandbu. 
How then can a bandhu, like the third defendant, who is able to trace bis 
relationship to the deceased owner through a nearer ancestor, viz.^ the- 
father, be held to be other than an athma bandhu *? The plaintiff’s objec¬ 
tion on this point is, consequently, untenable. 

The substantial question for determination is which of the two atbma 
bandhus (whose rights are admittedly not equal) has the preferential title* 
to the estate of Yasudeva? 

The plaintiff's claim to such title was sought to be supported by two 
arguments. The first argument was this :—Yasudeva was the athma 
bandhu of the plaintiff while he was only the pitru bandhu of the 
third defendant; and the plaintiff’s propinquity to Yasudeva should, there¬ 
fore, be held to he greater than that which subsisted between Yasudeva 
and the third defendant. No decision or authoritative text was, however, 
cited in sunport of this argument. Since the question here is as to the 
title of the plaintiff to come in as the heir of Yasudeva, nob as to Yasu¬ 
deva’s title to take the estate of the plaintiff, had the former been the 
survivor, the fact so much relied on, on behalf of the plaintiff must be 
treated as irrelevant to the exact point in issue, and, consequently, can-- 
not he held to confer on the plaintiff a right to succeed in preference to- 
the third defendant. 

The second argunaent on behalf of the plaintiff was that the third 
defendant could not, and did not, confer any religious benefit on Yasudeva, 
while the plaintiff could, and did, confer such benefit, and therefore the 
plaintiff had the better claim. 

In the argument this was discussed with reference toYasudeva's 
participation in the offerings of cake and water made periodically by the 
plaintiff to two of his paternal ancestors and also with reference to tbe^ 
question whether either party or both were competent to perform the 
obsequies of Yasudeva in the absence of nearer relations. 

[347] Now, with reference to the first of the abovementioned mat¬ 
ters, the plaintiff's paternal grandfather and great-grandfather, to whom 
he has to present cake and water at stated times, being Yasudeva’s 
maternal grandfather and great-grandfather, respectively, were, as suebr 
entitled to similar oblations from Yasudeva also, who consequently parti¬ 
cipated in the offerings made by the nlaintiff to those common ancestors.^ 
But on the other hand as between the third defendant and Yasudeva, 
there was no possibility of similar participation, since none of tbe persons 
to whom the third defendant has to make offerings were entitled to* 
like dues from Yasudeva. 

Next, with reference to the second matter, viz-^ eligibility to per^ 
form the obsequies of Yasudeva, on behalf of the plaintiff no text expressly 
mentioning the son of the maternal uncle of a man as among those compe' 
tent to celebrate that man’s funeral rites was cited. But on behalf of the 
third defendant, a text quoted in Kamalakara’s work on ceremonial law ' 
the ^irnaya Sindhu—to the effect that a man’s sister's son’s son is eligible 
to perform the exequial rites of that man was relied on. Tbe Subordi¬ 
nate Judge suggested that there was some mistake in tbe reading of the 
quotation in question. This view, however, seems to be scarcely well* 
founded inasmuch t as : tho principal, oiroamstaoces, relied on by the 
Bubordinjate Judge ^n favour of that view, viz.j that po other known text 
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refers to the oompetenoy of a sister’s grandson, is rather a slender i897 

foundation for the suggestion. o- 

in these circumstances it is not on the whole easy to lay down posi- 
tively that, in a spiritual point of view, the difference between the two 
olaimants is of a very pronounced character and that the plaintiff’s capa- LATE 

o oonfer religious .benefits upon \ asudeva decidedly preponderates, CIVIL, 

out granting, as the Subordinate Judge seetnei di-iposed to hold, though - 

not very confidently, that the plaintiff’s capacity is superior, does that 3^2= 

give him a better title ? Now, though the doctrine of religious benefit has"^ 207. 

exercised very uauoh intluenoe upon many of the great writers on Hindu 

Law, yet it is now rightly recognized that Vijnaneswara as well as most of 

ms followers put their system on a radically different basis. (See ‘Mayne’s 

Hindu Law, Sections 9 and 468 to 478 and Suba Snufk v. Sarafraz Kun- 
tvar (1) ). 

[348] At the same time it must be admitted that a high authority of 
the same school—the Viramitrodava—has given countenance to the view 
that the doctrine of religious benefit is not without its applicability even 
unJer the Micakshara system (Chapter II, Part I, Section '2, page 158). 

( Golap Ghander Sircar’s Translation.’) In the Allahabad case just refer¬ 
red to, Knox, J.. seemed inclined to hold that the doctrine of the Virami- 
trodaya is not entitled to any weight (cages 226—7), but Bannerji, J., is 
not inclined to go that length (page 229). In this Court the doctrine was 
not long ago referred to, and relied on, in support of the proposition that, as 
between bandhus of the same class, a rule of preference may be found in the 
SDiritual benefit which they confer iMuUusa7ni v. M7Utu Kwimrasami (2)). 

It may, therefore, perhaps be unsafe to hold that the doctrine in 
Question can never be resorted to in dealing with difficult questions arising 
under the Mitakshara Jjaw and for the solution of which no definite rule 
is stated expressly or by implication in the leading treatises of that school. 

■But be this as it may, there need be no hesitation whatever in saying that 
the doctrine ought not to be resorted to in derogation of the great princi¬ 
ples pervading the Law of Inheritance under the Mitakshara system. The 
first of such principles is that the nearer line excludes the more remote. 

Applying it here, the plaintiff must doubtless fail, since he traces his right 
&s a bandhu through Vasudeva’s grandfather (maternal), while the third 
defendant makes out his right through a nearer ancestor of Vasudeva, 

his father. The learned Vakil for the plaintiff laid considerable 
stress on the fact that the plaintiff is the grandson of Vasudeva’s 
maternal grandfather, whereas the third defendant is the great grand¬ 
son of Vasudeva’s father. But it is not easy to see how this difference 
iu the respective relationship affects the question under consideration. 

For, the competition here is not between persons descended from the same 
mao, but between those who are seeking to establish their right through 
different persons, one of whom is unquestionably a nearer ancestor of the 
pTopoaitus than the other and whose line consequently must taka prece¬ 
dence. If a more familiar illustration in supporti of so elementary a propo¬ 
sition were necessary, it is sufficient to refer to the case of a man dying 
leaving a divided nephew and a divided uncle. The nephew excludes the 
UQcla though the [349] former is more removed from too father than the 
Utter is from the grandfather of the propositus, the father and the grand¬ 
father being, of course, the respective common ancestors through whom the 
nephew and the uncle must respectively trace their right to inherit. 


(1) 19 A. 21g. 


(i) 16 M. 23-19 M. 405 (P.C.). 
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Another fundamental principle of the law in favour of the third defend¬ 
ant s preferable right is that among bandhus of a class those who are ex 
parte paterna take before bandhus ex parte materna. It is scarcely neces¬ 
sary to point out that though the mother’s propinquity to her son is under 
the Mitakshara greater than that of the father, yet in the language of the 
Saraswachi Vilasa “ the greater eligibility belongs to the mother alone, and 
not to the mother’s bbandhavas ” (Paragraph 598, ‘Foulkes’s Translation’) 
and this Court s ruling on the point in Sundrammal v. Rangasanit Muda- 
liar (1) renders it superfluous to cite other authorities respecting it. 

On both the above grounds, therefore, it is perfectly clear that the 
third defendant is a nearer reversionary heir of Vasudeva than the plaintiff; 
and as there was no allegation or proof of the existence of any circum¬ 
stances which would entitle the plaintiff to maintain the declaratory suit 
as a remote reversioner, the suit must fail on this preliminary ground. 

The appeal is accordingly allowed, the decree of the Subordinate 
Judge is therefore reversed, and the suit dismissed with costs of the third 
defendant in this and in the Lower Court. 


20 H. 349 = 7 M.L.J. 213. 

APPELLATE CIVIL. 

Before Mr, Jiistice Suhramania Ayyar and Mr. Justice Benson. 

Minakshi Ammal {Defendant No. 6), Appellant v. KaliaNARAMA 
Payer (Plaintiff), Respondent.* [9tb March. 1897.] 

Civil Procedure Code—Act XIV of 1882, Sections 317. 2ii—Purchase by a benamidar 
with funds belonging to a joint Hindu family—Right of member of family not being 
a party to benami transaction to sue for his share. 

A Hiodu^ sued for partition of his share of the family property nnd obtained 
a decree which be partially executed. He then died without issue, leaving [350J 
a widow. The rest of the family remained undivided, and the plaintiff was 
born into it after the decree was passed. Some of the members of the family 
arranged for the purchase of the late decree-holder's property with their money 
benami for them and for a similar purchase of other portions of the family pro¬ 
perty at Court-sales held a further execution of the decree. The plaintiff now 
sued for partition of infer alia those portions of the family property which had 
been the subject of the benami transactions : 

Held, that the plaintiff was entitled to share therein and was not precluded 
from asserting his right by Civil Procedure Code, Section 244, or Section 817. 

IF., 9 M.L.J. 298; R., 17 Ind. Gas. 434 (436J = (1912) M.W N. 1071; U.B.R, (1906) 
p. 36 (Civil Procedure).] 

Appeal against the decree of V. Srinivasaoharlu, Subordinate Judge 
of Kumbakonam, in original suit No. 13 of 1894. 

The plaintiff, a minor, sued by bis next friend to recover one-fourth 
share of the properties belonging to a joint Hindu family, consisting of 
himself, his three brothers, defendants Nos. 1 to 3, and the infant sons 
of defendants Nos. 2 and 3. 

The only question between the parties necessary to be mentioned 
for the purposes of this report was the question between the plaintiff and 
the sixth defendant, which was raised on the following facts:— 

Another brother (Krishna Bow) of the plaintiff and defendants Nos. 1 
to 3 had instituted a suit for partition against his father (now dead) 

* Appeal No. 95 of 1896. 

(1) 18 M. 198. 
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and defendants Nos. 1 to 3, the present plaintiff at that time not bavin 
been born, and obtained a decree for one-fifth share in the family pro¬ 
perties. I^rishna Row obtained possession of certain properties uedor 
this decree, but, before the decree was fully satisfied, he died without 
issue, leaving a widow. The widow entered upon the properties which 
her husband had obtained under the decree. Some time after, the widow 
■conveyed to the sixth defendant the properties obtained by her husband 
and all her interest in the decree in favour of her husband. The 20 M. 319 = 
purchase by the sixth defendant was benami and the purchase money 7 M.L.J. 213. 
was provided by the first and second defendants out of family funds. 
Subsequently the sixth defendant took out further execution of the parti¬ 
tion decree in favour of Krishna Row, and caused certain family proper¬ 
ties to be sold in Court-sale and purchased them benami with money 
provided by first and second defendants out of family funds. The plaint¬ 
iff was not a party to the benami transactions. 

The sixth defendant denied that the transactions were benami, and 
as to the purchases in court-sale relied on Section 317, Civil Pro- 
-radure Code, and contended that the question raised by plaintiff 
[381] ought to have been raised in execution proceedings under the decree 
in favour of Krishna Row. 

The Subordinate Judge then dealt with issues as follows :— 

'* Is the plaintiff entitled to a share in the disputed properties, —I 
mean such as were bought in Court auction,—or is he barred from claim- 
ing it either by Section 3l7 or Section 241 of the Civil Procedure Code ? 

These are the questions raised in the last two additional issues and they 
were raised on behalf of the sixth defendant. It seems to me that, so 
far as the present plaintiff is concerned, neither of these sections apply 
to shut him out and bar him from recovering bis share of the lands 
bought in this Court’s auction in the sixth defendant’s name. Though 
he was a party to the decree, he was no party to the arrangement by 
which this sham purchase was made in the sixth defendant s name, and 
his object is not to set it aside as made in fraud of his rights as a mem- 
'* ber of the family to whom the purchase money belonged. Natesa y. 

V^enkatTamayyaTi (1) is on all fours with the facts of these cases, and it 
“was there held that Section 317 would not operate as a bar. 

“ The Privy Council case in Bodh Sifigk DoodJworia v. Gunesh Chunder 
‘['Sen (2), on which the sixth defendant's vakil relies, was considered in 
/ the Madras case above quoted, and was distinguished, and 1 cannot 

find it to apply to the present case. 

“ In Monappa v. Surappa (3) the facts were that a purchaser in a 

“ court-sale acknowledged be was a benami purchaser and gave up pos¬ 
session and after some time went to eject the true owner, when the true 
owner next sued, he sought to defend bis possession by relying on 

“ Section 317. . u j 

.. “ In such a case too, the Court held that that section was no bar and 

what do we find the facts here established ? The sixth defendant did 
not claim any right as purchaser, though proceedings were had m her 
„ name, and she was only given possession not under the process of Court, 
but by the second defendant in fraud of plaintiff s rights long after the 
sale. She cannot plead that the possession thus given her was had under 
her rights as Court purchaser and seek the protection afforded by Sec- 
tion 317 as againsfc the plaintiff* _ 
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(1) 6 M. 186. 


(2) 19 W. B. 366. 
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“ T> Kanizak Bukina v. Monohut Das (1) and Suhha. 

Bibi V. Hart Lai Das (2) also support the plaintiff, and although the 
former case dissented from by his Lordship the Chief Justice and 
iUr^ Justice Handley in Rama Kutup v. Sridevi (3); it was said that 
so far as it related to Section 317. it was an obiter dictum, whether it 
^ was so or nob, their Lordships did not consider the two earlier Madras 
20 M 3i9= 1 * eleventh volumes and did not dissent 

7 M.L.J. 213. Section 244 of the Civil Procedure Code too cannot bar the present 

suit, it was contended that as the minor plaintiff was a party to the 
“ k execution of which these properties were sold ; if the sale was 

Drought about improperly, he ought to aonlv under Section 244 to have 
the sale set aside and not bring a separate suit. Reliance was nlaced on 
Brosunno Kumar Sanyal v. Kali Das Sanyal (4), Moheiidro Narain Chatu- 
raj y Gopal Mondul (5L and Krishnan v. Arunachalam (6). It seems to 
^ me that the object of the present suit is not to set aside the sale but to 
have It declared that the purchase made was benami, with the aid of 

family funds and also that all proceedings had under that decree were 

sham and colorable, inasmuch as that decree had been discharged by 

payment made from family funds. The Madras ruling quoted is not in 

point, ihe question considered and decided in it was one which arose 

in relation to the execution of a decree whether some prooerties, in the 

hands of a representative of a judgment-debtor, were or were not liable^ 
tor the same. 

“ Id ilohendro Narain Chatnraj v. Gopa! Mondul (5) it was cer- 
_taml> held that when eircumstaDoes affecting the validity of a sale in 
execution have been brought about by the fraud of one of the parties 
to the suit and give rise to a question betwem these parties* 
such as. apart from fraud, would lie within the provisions of Section' 
^44. a suit will not be to impeach the validity of the sale on the 
ground of such fraud ’ and ‘ that in such a case, the judgment-debtor is- 
entitled, whether the sale has been confirmed or not. to make against 
the parson guilty of the fraud or accessary thereto, such apolication, if 

he may be entitled to make, his time for 
L353J making it being computed from the time when the fraud first 
became known to him.’ It was also held in the same case that ‘ in 
cases m which the decree of the purchase is made benami,’ Section 
244 (Ld not apply and a suit might be brought to set aside the sale. 

The present case falls under this last rule. Though the decree was- 
not passed benamt the transfer of it and all proceedings had under that 
transfer have been alleged and found to be benami. 

" The Privy Council ruling in Prosunno Kumar Sanyaly. Kali Das' 

^ (4) does not further limit this rule. It simply held that even 

of a stranger purchaser must be enquired into under Section 
244 whenever that section applied.” 

Defendant No. 6 preferred this appeal. 

Pattabhirama Ayyar and Mahadeva Ayyar, for appellant. 

Krishjiasami Ayyar, for respondent. 

JUDGMENT. 

The Subordinate Judge has given excellent reasons founded on clear ■ 
documentary and oral evidence, for his conclusion that the transfers tO'‘ 
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the sixth defendant were benaini for the family of the plaintiff and defend¬ 
ants Nos. 1 to 3. These reasons have not been shown to be incorrect in 
the argument before us. We concur in the finding of the Subordinate 
Judge on this issue. As to the efiect of Section 317 of the Civil Proce¬ 
dure Code with regard to the plaintiff’s right to maintain the present 
suit to recover his share of the family property, we observe that the pre¬ 
sent case is goyorned by the decision in Natcsa v. Venkatramayyan (1). 
That case is exactly on all fours with the present case, and has not been 
overruled or dissented from in the cases referred to by the appellant’s 
vakil ij£i7wa V. Srideyi (2) Sankunni Nayar w. Narayanan Nain- 

hudri (3) Kumbalinga Pillai v. Ariayutra Padiachi (4). 

Lastly, on the tinding that the sixth defendant was not the real trans¬ 
feree of the decree, no question as to the effect of Section 244, Civil 
Procedure Code, on the plaintiff’s right to inaint iin this suit can arise. 
We must, therefore, confirm the decree of the Subordinate Judge and 
dismiss this appeal with costs. 


20 H. 354 = 7 M.L.J. 240. 

[334] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

il/r. Jxistice Shephard. 


PONNAMBALA PlLLAI {Plaintiff), Appellant V. SUNDARAPPAYYAR 
{Defendant), Bespondent.^' [26th and 29th July, 1897.] 

Eindu Laxo^C(ynditional contract to sell family lands—Birth of vetulor's son before 
fulfilment of condition, 

A Hindu entered into a contract to sell certain land, being family property of 
which he was not in possession, as soon as possession should be obtained. Before 
possession was obtained a son was born to him. A decree for specific perform¬ 
ance was passed and executed against him, the son not being brought on to 
the record. In a suit by the son for partition of the property in question : 

JJeW, that the plaintiff had an existing right in the property which was not 
bound by the decree and the subsequent proceedings, and that he was entitled to 
the relief sought. 

Semble : That a contract for sale of land made by a Hindu before a son is 
born to him is not binding on the son born before the transfer of the property 
takes place. 

[K., 17 C.L J. 30= 17 C.W.N. 280 (288).] 

Second appeal against the decree of T. M. Horsfall, District Judge 
of Tanjore, in appeal suit No. 255 of 1895, confirming the decree of 
T. Venkataramayya, District Munsif of Kumbakonam, m original suit 

No. 422 of 1893. , ■ ■ 

The plaintiff sued for partition and possession of a moiety of certain 
land together with mesne profits. The property in question had belonged 
to the family of the plaintiff. He however was not born until 1874. 
before which date certain transactions had been entered into between his 
father and uncle, since deceased, and the present defendant. In 1872 
the father and uncle agreed to sell to defendant their family lands in a 
certain viUage including the property now in question, and later on in the 
same year they exeouted a oonvey ance of eo much o f the property as was 

* Second Appeal No. 764 of 1896. 

(1) 6 M. 135. (2) 16 M. 290. l3) 17 M. 282. (4) 18 M. 436. 
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then in their possession, and therein expressed their willingness to execute 

a sale-deed in respect of the rest of the land, of which they expected to 

get possession, as soon as that shoul'^ happen. Possession was obtained 

in 1877, but the nlaiutifif s father refused to convey, and a suit for specific 

performance [355] was brought against him. In this suit to which the 

present plaintiff was not a party, a decree was passed as prayed, and in 

the result the land of which partition is now sought was conveyed to 
defendant. 

It was not found that the sale was justified by circumstances of 
family necessity, hut both the Lower Courts held that the plaintiff was 
not entitled to recover. The District Judge expressed the view that the 
transaction based on the contract of 1877 was inseparable from that of 

1872 and was therefore binding on the plaintiff who was not born at the 
last-mentioned date. 


The plaintiff preferred this appeal. 

The Acting Advocate-General (Hon hie V. Bh^shyam AyydUQdT) and 
Kristnasdmi Ayyar, for appellant. 

Pdttabhiramd Ayyar, for respondent. 


JUDGMENT. 

The facts of this case lie in a small compass and there was so little 
dispute about them that no issues of fact were raise! in the Court of First 
Instance. In 18^ before the birth of the plaintiff, his father together 
with bis brother Sammada having certain debts to pay off entered into an 
oral contract with the defendant to sell to him their family lands in the 
village of Anakkudi and their share of the palace in the same place for 
the sum of Rs, 29.000. On the 10th May 1872 the vendors wrote to the 
defendant the letter marked XVIII. In it they say that three velies and 
odd have not yet been delivered into their possession under the Court 
decree and they ask the defendant to let the matter stand over and take 
a sale-deed in respect of the remaining properties for Rs. 25,000. express¬ 
ing their willingness to execute a sale “in respect of the said maniam 

" ' A sum of Rs. 3,500 as soon as we get possession of 

the same. To this request the defendant acceded, and accordingly a con¬ 
veyance in his favour was executed on the 12th May 1872, comprising the 
other lands included in the contract and expressed to be in consideration of 
the sum of Rs. 25,500, details of which are given in the document. The 
proceedings in the partition suit referred to in the letter XVIII are not 
before us. But it appears from the exhibits put in by the defendant (XIV 
and XV) that it was in May 1872 unoertain what share of thepunjah lands 
would fall to the vendors, and that, in the result, they did not get the 
lands which they expected to get. This did nob happso Dill February 1877 
before which date the plaintiff had been born and his father’s brother 
J.3S6J had died. By that time the plaintiff’s father had repeated of his 
bargain and accordingly he refused to convey to the defendant the punjah 
lands of which he came into possession. The result of this conduct was 
a suit for specific performance brought by the present defendant. This 
litigation went on during 1380 and 1881 and ended in a decree against the 
plainbiCf 8 father* The plaintiff himself was not joined in this suit, and it is 
quite impossible to hold, as was argued by the respondent’s vakil, that the 
plaintiff was in any way represented in the suit by his father. Now, in this 
suit instituted soon after the plaintiff came of age, he claims a moiety of 
the property conveyed to the defendant in pursuance of the decree for 
specific performance made against his father. The plaintiff’s case is that, 
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inasmuch as he was born before the decree was passed or the conveyance 1897 
executed, and the sale of the property was not necessitated by the exigency July 25 ; 

of any debt pressing on his father, he being by birth a coparcener with his - 

father is entitled to repudiate the sale so far as his moiety is concerned. Appel- 
The District Judge appears to have based his judgment in the defendant's late 

favour on the ground that the sale was made under the original contract OlVlL 

and that as the plaintiff was bound by the sale made on the 12th May _ 

1872, so he must be bound by the further sale made in pursuance of the 354 = 
same contract. It has not been found by either Court that there was any M.L.J. 24 
necessity for the sale impeached by the plaintiff. The defendant’s case 
must therefore be rested on the ground that a contract for sale made by a 
Hindu before a son is born to him is binding on the son notwithstanding 
that the latter is born before the transfer of the property takes place. No 
authority was cited for this position, and we do not think it can be 
maintained. The son of a Hindu on his birth becomes a coparcener with 
his father in respect of family property. This right of the son may be 
defeated, or rather is prevented from coming into existence, by an aliena¬ 
tion of the property made before the son’s birth. We are asked now to 
hold that a mere contract for sale operates as^an alienation, and that in 
the suit which may be brought on that contract by the purchaser the son 
has no other defence than the father would have. In support of the 
argument reference is made to the doctrine of equity according to which 
the purchaser under a contract for sale is for certain purposes regarded 
as the owner of the property. If otherwise this doctrine has any applica¬ 
tion we do not see how it can avail the defendant and alter the [357] 
fact that his vendor's interest in the property was liable to be diminished 
by the birth of a son. It is not as if the son claimed through the father. 

A purchaser in the position of the defendant before actual transfer of the 
property is in no worse position than the purchaser from a coparcener of 
an undefined share. As the latter takes subject to the chance of the 
vendor’s share being diminished before partition takes place, so a pur¬ 
chaser in the defendant's position, contracting with one whose interest 
is liable to diminution, must take subject to that liability. 

But the whole argument for the defendant rests on the assumption 
that the contract enforced by the suit of 1880 was the original contract 
of 1872. We think this is a complete mistake. On the acceptance of the 
offer made in the letter already mentioned a new contract with new inci¬ 
dents was effected with regard to the lands which the plaintiff s father 
was not then in a position to deliver. In that new contract there was a 
condition which was not fulfilled until long after the plaintiff s birth. It 
is impossible, therefore, to hold that at the date of his birth there was no 
property in existence to which the plaintiff s right could attach. On the 
ground that the property of which partition has now been claimed had not 
passed from the family when the plaintiff was born, we must hold that the 
plaintiff is entitled to the decree for which he asks. It is suggested that 
he ought to bo put upon terms and that it should be assumed that his 
share of the purchase money came to his hands. This, however, is a 
point which ought to have been taken in the Court of First Instance and 
made the subject of an issue. It cannot be assumed that the plaintiff has 
become possessed of any part of the purchase money, and there is admit¬ 
tedly no evidence to support the observation made on the point by the 

District Judge. . . , 

The deoi^ee must be reversed and a decree passed in favour of the- 
plaintiff; and the respondent must pay the costs in all the Courts. 
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[358] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice^ and 

Mr. Justice Benson. 


Seshammal (Plaintifi) Petitioner v. Munusami Mudali 
(Defendant), Respondent.^ [26fch October, 1896.] 

presidency Small Caitse Courts Act—Act XV of 1882, Sectiom 37,38, 69—Stating Case 
on applcation for a new trial. 

When, upon an application to the Presidency Small Cause Court for a new 
trial, the Judges differ in their opinion as to any question of law and the major¬ 
ity without ordering a new trial reverse the decree of the Judge who tried the 
suit, the Court is bound to state a case for the opinion of the High Court under 
Section 69 of the Presidency Small Cause Courts Act. 

[F.. 31 M. 490= 18 M.L.J. 480 = 4 M.L.T. 283.] 

Petition under Section 622 of the Code of Civil Procedure praying 
the High Court to revise the decree of the Presidency Court of Small 
Causes, Madras, in suit No. 19335 of 1892. 

The plaintiff, the wife of the defendant, sued in the Presidency Small 
Cause Court to recover Rs. 310 expended by her on the marriage of their 
daughter. The case was tried by the Chief Judge who gave the plaintiff 
a decree. The defeiidant on 30th November 1894 applied to the Full 
Court for a new trial. The Chief Judge adhered to his view that the 
plaintiff was entitled to sue for the money expended, but the other Judges 
of the Court held that the suit was not maintainable. In the result the 
Court reversed the decree of the Chief Judge. 

The plaintiff preferred this petition. 

Kothandaramayyar, for petitioner. 

Pattabhirama Ayyar, for respondent. 

JUDGMENT. 

The plaintiff sued in the Presidency Small Cause Court, and her 
claim was decreed by the Chief Judge. Under Section 37 of the Act the 
defendant made an application for a new trial, and the Small Cause 
Court, consisting of the Chief Judge and two other Judges, heard the 
application, and in doing so went into the merits of the case. The Chief 
Judge differed from his colleagues on a point of law, and still maintained 
that the claim should be decreed, but his colleagues taking a different view 
on [359] the point of law, the Court reversed the decree passed by the 
Chief Judge and gave judgment for defendant with costs. 

Plaintiff now pubs in this revision petition under Section 622, Civil 
Procedure Code, on the ground that, as the Judges differed on a point of 
law, they were bound, under Section 69 of the Presidency Small Cause 
Courts Act, to refer the case for the opinion of the High Court and either 
to reserve judgment or deliver a judgment contingent upon such oDinip^- 
We think the petition must be allowed. The provision of Section 
69 is imperative, it says : “ If two or more Judges sit together in any 

suit , . . and differ in their opinion as to any question of law. • 

- . the Small Cause Court shall draw up a statement of the facts o* 

‘ the case, and refer such statement for the opinion of the Hign 


OivU Revision Petition No. 784 of 1895. 
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"Court, and shall either reserve judgment or give judgment contingent 
upoD such opmioD. ® 

Ifc 13 contended for the counter-petitioner that the difference of 
opinion now in question did not arise “ in any suit,” so as to come within 
the purview of Section 69, but only on an application under Section 37 
and ic 13 pointed out that it has been held in the cases oi Oakskott v 

The British India Stea?n Navigation Company (1). Nnsserwanjee v. _ 

Pursutum Doss (2). and Hall v. Joachim (3). that the Small Cause Court 20 M. 858=- 

cannot state a case for the opinion of the High Court on an application ^ IW- 

for a new trial under Section 37 of the Act. The fallacy in this argument 

lies in not observing that in the present case the Full Small Cause Court 

did more than consider the application for a new trial. No doubt the 

cases quoted are an authority for holding that, while the Court is 

considering whether a new trial shall be granted or not. Section 69 has 

no application, but, in our opinion, when the Court goes further and 

proceeds to deal afresh with the merits of the case, it must he held that 

the new trial has been granted, and that the Court is thenceforward 

engaged in trying the suit._ In all the above-quoted cases the aoulication 

was rejected, so that Section 69 could not, in auv way, apply ; hut in 

the present case though no separate order formally granting a new trial 

was made, yet such new trial was, by necessary implication, granted 

before the Court proceeded to re-hear the suit. The cases quoted are, [360] 

therefore, no authoritv for the counter-petitioner’s contention. Indeed 

in every one of them it is assumed that, if a new trial had been granted, 

the reference to the High Court could properly have been raised, and we 

have no doubt, but that that assumption is correct. 

We must, therefore, set aside the revised decree of the Small Cause 
Court with costs, and direct that the suit be restored to its file, and be 
dealt with in accordance with law as laid down in Section 69 of the 
Presidency Small Cause Courts Act. As the Chief Judge who was a party 
to the decree now set aside is absent on leave, but will shortly return, it is 
desirable that the case should nob be taken up for reference until his return. 


20 H. 360. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 


SiNGA Rbddi OBALA Reddi {Plaintiff), Appellant v. 
Madava Rau {Defendant No. i), Bespondent.* 

[9bb October, 1896.] 


Civil Procedure Code—Ad XIV of 1883. Sections 32, 45. 46—Dismissal of suit against 
one defendant without trial after first hearing. 

The plaintiff sued for damages (or the infringement of certain hereditary rights 
claimed by him in oonnectioQ with a temple. The first defendant was a Magia- 
trate and it was alleged as the c«ase of aotion against him that he had dis¬ 
obeyed the instruotions of his superiors and played into the hands of the other 
defendants by passing an illegal order. After issues had been framed the Judge 
without trial dismissed the suit with costs against the first defendant : 

Held, that the order was illegal. 


(1) 16 U. 170. 


* Appeal against Order No. 
(3) 11 0. 298. 


34 of 1696. 

(3) 12 B.L.R. 34. 


255 


j 


1896 

OOT. 9. 

Appel¬ 

late 

Civil. 

20 H. 360. 


20 Had. 361 Indian decisions, new series tVol. 

Appeal against the order of W. G. Underwood, District Judge of 
Cuddapah, in original suit No. 4 of 1895. 

The plaintid claimed that he bad hereditary rights connected with the 
festivals of a certain temple, and he sued for damages for the infringement 
of those rights. 

Paragraphs 2, 3, 4 and 5 of the plaint, were as follows:— 

" The second and third defendants who are Komatis induced the fourth 
“ defendant to acquiesce in their attempts to break the abovementioned 
“ time-honoured custom and invented, after their [361] recent accession 
“ to the office of Dharmakartaship of the temple, frivolous and flimsy pre- 
‘’texts for disgracing the plaintiff.” 

“ The first defendant, who was directed by the Deputy Magistrate of 
“ Jammalmadugu Division to hold the scales evenly in this contentious 
" state, disobeyed the plain instructions issued to him on 2l9t May 1894 
“ and played himself into the bands of the other defendants by passing au 
" illegal order on 25th May 1894 authorising the conduct of the fes* 
“tivals interdicted in spite of the fact that no reconciliation bad taken 
“ place.” 

“When the minor plaintiff and his next friend appeared on the night 
“ of the abovesaid 25th May 1894 at the Papagni river-bed on the occasion 
“ of Garudotsavam and claimed the customary honours of Tomalai, the 
“ first defendant abused his official authority and bad them dragged by 
“ sheer force and thereby disgraced and lowered them immensely in the- 
“ eyes of the assembled multitude besides wounding their feelings. 

“ The wanton, malicious and vindictive refusal on the part of all 
* defendants to render the customary honours to the plaintiff, was further 
“ aggravated by the high-handed, arbitrary and illegal proceedings of the 
“ first defendant and has resulted in the extreme disgrace to the highly 
‘ respectable and wealthy family of the plaintiff.” 

Defendant No. 1 filed a written statement denying the plaintiff's 
allegations as far as they affected him, and the District Judge, after issues 
were framed between the plaintiff and all the defendants, made the order 
now appealed against by which the suit was dismissed against the first 
defendant in the following terms :— 

“I think I am right in dismissing K. Madava Rau from this suit with 
“ costs. I do so accordingly. If he violated his powers as a Magistrate, 
" a case wiU undoubtedly lie against him. But that has nothing to do with 
“ the present cause of action. The suit is wholly on the rights in the 
“ ceremonies, and it remains for the Court to decide if the dispute iS 
wholly religious or a matter in which a secular Court can take cognizance 
“ and decide the issues raised or whether the matter should be settled m 
“ the caste ” 

The plaintiff preferred this appeal. 

Tiagarajayyar, for appellant. 

Mr. J. G. Smith, for respondent. 

2JDDGMENT. 

We do not understand under what provision of law the Dis^ot 
Judge passed the order appealed against. Section [362] 32. OivU 
Procedure Code, gives the Court power to strike out the name of any dO" 
fendant who has been improperly joined as a party, but that mast be dona 
on or before the first hearing. In the present case, the order was not mada 
until some time after the issues were settled. Again if it anpeared to tha 
Court that the cause of action alleged against first defendant alone, an 
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that alleged against him jointly with the other defendants, could not be 
conveniently tried together, the Court might have proceeded under Section 
45, Civil Procedure Code, and have ordered the several causes of action to 
be tried separately ; but (unless the parties otherwise agreed, which was 
not alleged in the present case) this power also could only be exercised 
before the first hearing. 

Lastly, the first defendant might have applied under Section 46, Civil 
Procedure Code, to confine the suit to such cause or causes of action as 
could be conveniently tried together. The District Judge does not appear 
to have acted under this section ; for he has not confined the suit as con¬ 
templated by that section, but has dismissed it all together with costs as 
against the first defendant. 

The District Judge has assigned no legal grounds for making such an 
order, and we can discover none in the papers before us. 

We must, therefore, set aside the order of the District Judge and 
direct him to restore the suit as against this first defendant to bis file, and 
proceed to dispose of it in accordance with law. Costs will abide and 
follow the result. 


1896 

Oct. 9, 

Appel¬ 

late 

Civil. 

20 H. 360. 


20 H. 362. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 

Kollantavida Manikoth Onakkan (PlaintiJ), Appellant v. 
Tiruvalil K\landan Aliyamma and others 

{Defendants), Respondents.* 

[25th February and 4th March, 1897.] 

Civil Procedure Code—Act Z/Fo/1882, Section^Vi—Execution sale—Right to prove 
purchase henaini. 

Certain property was mortgaged in 1881 and again in 1882- In 1863 the in¬ 
terest of one of the mortgagers in the property was brought to sale subject [363] 
to the mortgages in execution of a decree against him, and was purchased by 
the assignor of defendant No. 6. In 1864 a decree for sale was obtained on the 
mortgage of 1882, neither defendant No. 6 nor his assignor having been brought 
on to the record- In execution of that decree the property now in question was 
purchased by the predecessor in title of the plaintiS who now brought this suit 
for redemption, averring that the purchase of 1983 was benami for the mort¬ 
gagors. 

Held, that the plaintiff was not debarred by Civil Procedure Code, Section 317, 
from proving this averment. 

Second appeal againefc the decree of A. Thompson, District Judge 
of North Malabar, in aupeal suit No. 467 of 1894, affirming the decree of 
A. Annasami Ayyar, District Munsif of Panur, in original suit No. 17 of 

1894. 

Suit to redeem a kanom, dated 22nd March 1881, and executed in 
favour of defendant No 1. In February 1882 the mortgagors hypothecated 
certain property including the property nowin suit to one Kunju Naray¬ 
anan Nambiar, who obtained a decree for sale in 1884. In July 1885 in 
execution of that decree the property was brought to sale, and that portion 
of it which was now in question was purchased by defendant No. 5, who 
in October 1888 transferred bis rights therein to the plaintiff’s sister. The 
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plaintiff's sister subsequently died and this suit was brought by the 
plaintiff as her reuresentative and as the karnavan of the tarwad. Mean¬ 
while, viz.f in 1883, in execution of a decree against one of the mortgagors, 
his interest in tbe property now in question was brought to sale subject to 
the mortgages of 1881 and 1882, and was purchased by one Kama Kurup 
who assigned his right in 1888 to the present defeodaut No. 6, but he was 
not made a party to the suit in which the decree for sale was passed. The 
plaintiff now averred that Rama Kuvup had purchased benami for the two 
mortgagors. This averment the District Munsif held could not be enter¬ 
tained with reference to Civil Procedure Code, Section 317, and as tbe 
plaintiff objected to opportunity being given to defendant No. 6 of redeem¬ 
ing the mortgage of 1882, be dismissei the suit- His decree was affirmed 
on appeal by tbe District Judge. The plaintiff preferred this second 
appeal. 

Mr. Krishnan and Vaithinatha Ayyar, for appellant. 

Eyru Nambiar, for respondent No. 6. 

ORDER. 

The plaintiff is the assignee of the rights of a purchaser in a Court- 
sale held in 1885, under a decree obtained in 1834 upon the hypothecation 
(Exhibit C, dated 23rd February 1882). The sixth defendant (res¬ 
pondent) purchased the right, title [364] and interest of apparently 
one of the mortgagors (in Exhibit 0) in execution of a Small Cause Court 
decree in 1883, but was not made a party to the suit or Exhibit C. The 
question is whether the plaintiff is entitled to show that the sixth defend¬ 
ant purchased benami for the mortgagors in C. Both the Lower Courts 
have held that he is not so entitled. Under the purchase in the suitor 
Exhibit C, the plaintiff has acquired the rights not only of the mortgagors, 
whatever they were in 1885, but also the rights of the mortgagee under 
Exhibit C , as they stood on its date, viz., 23rd February 1882. It is 
contended for the respondent that under Section 317, Civil Procedure Code, 
as interpreted in Rama Kurup v. Sridevi (1), no person, under any circum¬ 
stances, may prove that the cerbiBed auction-purchaser was not the real 
purchaser; but this is opposed to the conclusions arrived at in Natesa v. 
Venkaiarafnayyan(2), and Bamakrishnappa v. AdhiarayariaiB), In the 
former it was held that Section 317 does not bar the son of a Hindu 
father from proving in a suit for partition that the certi6ed purchaser was 
acting benami for the father. In the latter it was held that a person who 
did not claim under the benami purchaser was not precluded by Section 317 
from showing the real character of the purchase. There can be no doubt 
but that the mortgagee under Exhibit C, as a person not claiming under 
either of the parties to the benami purchase, was entitled in the suit insti¬ 
tuted by him on the mortgage to show, if necessary, the true nature of the 
purchase. 

Consequently, the present plaintiff, as occupying his place, is equally 
so entitled. 

We must, therefore, ask the District Judge to 6od whether the pur¬ 
chase by the sixth defendant was benami for the mortgagors as alleged on 
behalf of plaintiff. If tbe finding on the above issue is in favour of the 
sixth defendant, we will ask the District Judge to find further whether the 
sixth defendant acquired by his purchase the right of both the mortgagors 
^Nambiars) or only of one of them against whom the decree was passed. 


(1) 16 M. 290. 


(2) 6 M. 135. 
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^ Fresh evidence may be taken on these issues on both sides. Finding* 

It" '^i?hm two months of receipt of this order, and seven 

days wi 1 be allowed for faling objections after notice of the receipt of the 
nnding lias been posted up in this Court. 


20 M. 365. 
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Before Sir Arthur J. II. Collins, Kt., Chief Justice, and 

Air. Justice Benson. 


NARASIMM.\ Ch.ARIAR {Plaintitf), Petitioner v. SiNNAVAN 
{Defendant), Respondent.* [6th November. 1896.j 

Legal Practitioners Act^Act XVm of Section 2S~Oral agreenient for u't-atier's 

rejnuneration—Criminal Proceedings —“Quantum meruit.” 

A pleader was retained by an aooused person to conduct his defence. The 
accused did not pay the agreed fee and the plaintiff whcrcanou declined to 
conduct his defence. The defendant who was one of the accused. then undertook 
orally to pay the fee, but failed to do so after the plamtiff had conducted the 
defence of both accused persons. The plaintiff now sued the defendant to recover 
the agreed amount : 

Held, that, under Legal Practitioners’ .Act, Section 28, the plaintiff was not 
entitled to recover on the contract, but that ho was entitled to recover reasonable 
remuneration for the services rendered by him. 

Petition under Section 25 of the Provincial Small Cause Court Act 
praying the High Court to revise the decree of K. Krishnamachariar, 
District Munsif of Madura, in small cause suit No. 1480 of 1895. 

The plaintiff was a First-grade Pleader, and he sued to recover Rs. 25 
under the following circumstances. One Mithuranayagam Piliai retained 
the plaintiff to defend him in a criminal case, but (ailed to pay his fee 
■whereupon the plaintiff refused to appear for him. Thereupon the defend¬ 
ant, who was also on his trial in the same case, undertook to pay tho 
plaintiff Rs. 25, the fee agreed to be paid by Mathuranayagam Pillai. 
Relying upon this undertaking the plaintiff conducted the defence, but 
the defendant failed to pay the amount for which this suit was accordingly 

brought. 

The District Munsif dismissed the suit; holding, with reference to 
Dagal Practitioners Act, Sections 28 and 29, and Sundararaja Ayyangar 
V. Pattanathusami Tevar (1), that the claim could not be supported on 
the oral contract alleged by him ; and he exoressing the opinion that under 
the circumstances, the plaintiff was not entitled to bring this suit to recover 
quantum meruit, and declined to consider the plaintiff’s claim on that 
footing. 

The plaintiff preferred this petition. 

[366] Mahadeva Ayyar, for petitioner. 

Srirangachariar, for respondent. 

JUDGMENT. 

We agree with the District Munsif that Section 28 of the Legal 
Praotitioners Act is applicable. The plaintiff may, however, recover 

• Oivil Revision Petition No. 73 of 1696. 

(I) 17 M. 306. 
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reasonable remuneration for the work done by him for the benefit of th©^ 
client on the principle quantum yneruit, Krishnasami v. Kesava (1). 

The District Munsif refused to go into this question on the ground 
that the person benefited, viz., the second defendant, in the criminal case, 
was no party to the present suit. We observe, however, that the plaintiff 
would not have gone into Court at all but for the guarantee given by the 
first defendant, and the latter would have been in that case undefended. 
The first defendant then derived benefit from the plaintiff going into Courfc 
to defend him and the second defendant jointly. We think, therefore, 
that the plaintiff may recover reasonable remuneration for the services- 
he rendered. We therefore set aside the decree of the District Munsif 
with costs and direct him to restore the suit to his file and dispose of it 
on the merits. 


20 H. 366. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 


LiNGUM KrishNABHUPATX Dbvu (Fetitioncr), Appellant v. 
Kandula Sivaramayya {Counter-petitioner), Eespondent.* 

[16th October, 1896.] 

Civil Procedure Code—Act XVI of 1882. Sectiom 243. 58BStay of execution peTtdinv 
suit between decree-holder and judgment-debtor^Stay of execution refused — 

An appeal lies from an order refusing stay of oxeoution under Civil Procedure 
Code, Section 243, pending a suit between a decree-holder and his judgment' 
debtor, 

CR., UC.L.J'489 (495) ; 8 O.W.N. 257 ; 41 P.R. 1901 = 59 P,L.R. 1904.] 


Appeal against the order of H. B. Farmer, District Judge of Viza* 
gapatam, in miscellaneous petition No. 78 of 1896. 

This was a petition under Section 243 of the Code of Civil Procedure 
preferred by the judgment-debtor in original suit No. 11 [367] of 1883, 
praying that the execution of the decree in that suit be stayed pending 
disposal of a suit instituted by him against the decree-holder. 

The District Judge in his order said : “Under the circumstances I 
resolve to refuse to stay execution absolutely under Section 243, but, at 
the request of counter-petitioner’s pleader, a month’s time will be given 
him to apply to the High Court .... If no orders staying execution 
are received from the High Court within a month and if no further time 
** be granted execution will proceed.” 

The judgment-debtor preferred this appeal. 

Mr. Adam and E. Subramania Ayyar, for appellant. 

Eamachandra Eau Saheb, for respondent. 




$i 


a 


JUDGMENT. 

A preliminary objection is taken on the ground that the order appeal 
ed against was passed under Section 243 of the Civil Procedure Code, an 
that no appeal lies against such an order. We do not think that t is 
contention can be upheld. Following the reaso ning and the rulings m ^ 

* Appeal against Order No. 53 of^l896. 

(1) 14 M. 63. 
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oases of Oiiazidin v. Fakir Bakhsh (1), Kassa Mai v. Gopi (2) Steel ,£■ Go 

that thVrppeIIa^Jwiil‘hLe f t^ft ma^^ow 

be paid over to the respondent in execution of the decree. The decree was 
passed as long ago as 1883. We dismiss this appeal with costs. 


20 M. 367 = 7 M L J. 59. 

APPELLATE CIVIL 

Before Mr. Jii&tice Suhramania Ayyar and Mr. Justice Boddam. 

Rangayya Appa Rau {Plaintijf}, Appellant v. 
KamESWaRA Rau and another {Defendants). Respondents.'^ 

[29th October and 6th November^ 1896.] 

“/ reliniuishtnent by tenant to 

An instrument by which a tenant in a zemindari, in consideration of the zo- 
waiving his right to arrears of rent accrued due, relinquishes the land 
• admissible in evidence, unless it is registered in accordance 

with law, although it may have been drawn up and delivered to the servants of 
the zemindar before he had signified his consent to waive his right to the arrears. 

[B.. 14 O.P.L.R. 29.3 

Second appeal against the decree of E. A. Elwin, Acting District 
^dge of Kistoa, in appeal suit No. 1567 of 1393, affirming the decree of 
M. Venkataratnam, Acting District Miinsif of Gudivada, in original suit 

No. 160 of 1892. 

Plaintiff was a zemindar and he sued for a declaration of his title to, 
&nd for possession of, certain land forming part of the zemindari, of which 
defendant No. 1 had been in possession as tenant. It appeared that tho 
tonant, having fallen into difficulties, executed a document on the20bh June 
1888 addressed to the plaintiff in the following terms :—“ To the zemindar, 
&o., relinquishment report put in by Govindarazulu Kameswara Rau, cul¬ 
tivator of Gurazada. Being unable to cultivate the 16 acres 84 cents of 
dry land and 7 acres and87 cents of wetland, 24 acres and 72 cents m 
ftll, which I have been cultivating in the village of Gurazada, and, finding 
ft inconvenient to pay the arrears on it, I have relinquished the right to the 
Sirkar (i.e., the zemindar). I agree to the removal of that land from the 
village accounts in my name forfasli 1293 and to your disposing of the 
same at your pleasure without my having anything to do with the arrears 
ofRs. 600 and odd due thereon. This relinquishment report is put in 
with consent.” Subsequently defendant No. 1 executed in favour of 
defendant No. 2 a mortgage of the land in question upon which a decree 
Was obtained by the mortgagee in original suit No. 176 of 1889, and in 
execution of the decree the land was brought to sale and part of it was 
purchased by the decree-holder. 

The plaintiff’s case was that the instrument of mortgage did not re¬ 
present a real transaction and that the proceedings in the previous suit 
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were collusive. The insfcrumenfc of 1888 was unregistered. On 
ground the District Munsif declined to receive it in evidence and dismissed, 
the suit. His decision was upheld on appeal by the District Judge. 

The plaintiff preferred this second appeal. 

Sjindara Ayyar and Bamasubha Ayyar^ for appellant. 

Pattahhirama Ayyar, for respondents. 

JUDGMENT. 

If the document in question was nothing more than a mere relin¬ 
quishment presented by a tenant, the first defendant, to his landlord, the 
plaintiff, under Section 12 of Act VIII of 1865, which authorises the for¬ 
mer to relinquish his holding at the [369] end of any revenue year * 
writing signed in the presence of witnesses irrespective of the wishes of the 
landlord in the matter, there can be no doubt that the document did not 
require to be registered under Section 17 of the Indian Registration Ac^ 
But that the document was one given for a consideration which moved 
from the plaintiff to the first defendant, viz., the waiver by the former of 
his right to the arrears of rent amounting to Rs. 600 due at the time of 
the relinquishment is clear from the terms of the instrument itself. It is 
true that the passage in the plaint, upon which stress was laid on behalf 
of the plaintiff, suggests that the paper in question had been delivered to 
the servants of the plaintiff before he signified his conserit to forego bis 
claim to the 600 rupees. But neither the fact that the plaintiff accepted t e 
defendant's offer only after the paper, which was to operate as evidence o 
the relinquishment, had been put into the hands of his servants, nor tM 
circumstance that the acceptance was not in writing is at all materi 
The moment the offer was accepted the paper which had been 
with by the first defendant conditionally, as it were, became V 
operative between the parties to the arrangement and extinguished t 
interests which the first defendant had as a tenant. Therefore the con¬ 
clusion of the Lower Courts that the relinquishment was not a 
abandonment under Section 12 of the Rent Recovery Act by the nrs 
defendant of his right to occupy the land, but a contract between him 
and the plaintiff which fell within Section 17 of the Registration Ac i 
and which was, therefore, inadmissible for want of registration, appears o 
us be correct. 

The second appeal fails and is dismissed with costs. 


20 M. 369=7 HL.J. 71. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Davies. 


Krishnasami Aytangar {Plaintiff), Appellant v. 

!Ranga Ayyangar {Defendant) Bespondent. 

[4th December, 1896.] 

Civil Procedure Code—Act XIV of 1882, Section Adjustment of decree out of Cov.ft 
—Agreement not certified to Cfnvrt—Action for damages. 

A decree far partition of family property was passed in favour of 
iffsi One of the plaintiffs having died before exucntion, ® . . i,j^ 

between the [870] survivor and one of the defendants as to the devolu 
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interest, and the decision was in favour of the surviving plaintiff. Tbo contending 
parties made an arrangement according to which some of the land repre.-^onting 
the share of the deceased plaintiff should be given to the defendant. This agree¬ 
ment was not certified to the Court and the decree was executed at the instance 
of the surviving plaintiff who subsequently refused to give effect to the arrange¬ 
ment. The then defendant now sued in the alternative for possession of the 
land awarded to bimor for damages : 

Held, (1) that the pi untiff’s claim for the land was not maintainable ; 

12) that the claim for damages for breach of the agreement was main¬ 
tainable. 

Appeal against the decree of V. Srinivasacharlu, Subordinate Judge 
of Kumbakonam, in original suit No. o6 of 1893. 

The plaintiff was the brother of defendant No. 1, and it appeared 
that their father and defendant No. 1 brought original suit No. 22 of 
1884 for partition of the family property against the present plaintiff and 
another coparcener, and the plaintiffs therein obtained a decree for a two- 
sixth share. Before the decree ^Yas executed, the father died, and a ques¬ 
tion arose as to whether the surviving plaintiff was entitled to the whole 
of the two-sixth share and this question was decided in his favour. The 
present plaintiff unsuccessfully appealed to the High Court. Afterwards, 
the decision of the Lower Court having been affirmed by the High Court 
the present plaintiff and his brother agreed to submit the naatter to the 
arbitration of one Virasami Ayyangar, under whose award given on 23rd 
June 1888, the plaintiff's present claim arose. This transaction was not 
certified to the Court, but it was brought to its notice with a view of pro¬ 
curing a stay of execution. Execution however took place notwithstand¬ 
ing, as there was a contest as to the nature of the agreement; and the 
present defendant since failed to give effect to the arrangement. The 
Subordinate Judge dismissed the suit now brought by the plaintiff for the 
laud awarded to him and in the alternative for damages. 

The plaintiff preferred this appeal. 

Kamachandra Rati Sahcb. for appellant. 

Sankarati Naycir and Sankaranarayana Sastri^ for respondent. 

JUDGMENT. 

In so far as the plaintiff’s claim is made for lands adjudged to the 
defendant in original suit No. 22 of 1834, it is not sustainable in the 

face of that adjudication. 

But as to the claim for damages for breach of the alleged agreement, 
the suit is not barred iViraraghava v. Subbakka (1) [371] a.nd Mallatrivui 
V. Venkappa (2). If the Subordinate Judge in his orders in execution of 
the decree in the previous suit had decided that there was no agreement as 
alleged, that decision would no doubt have operated as a bar by res 
judicata to this suit which is based upon that agreement. We find, 
however, that there was no such decision. The agreement was set up 
simply for the purpose of staying execution until the arrangements under 
the agreement were ripe for being certified to the Court in adjustment of 
the decree. The Subordinate Judge proceeded with the execution of the 
decree, not because he found that there was no agreement, but, on the other 
^and, because there were disputes as to the nature of the agreement. 
Neither party applied under Section 258 of the Code of Civil Procedure 
^ have an agreement certified, and there was no order under that section. 
The case of Quruvayya v. Vudayappa (3) does not therefore apply. 
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1896 We must accordingly reverse the decree of the Lower Court and 

Dec. 4. remand the suit for trial according to law in so far as the claim for 

■ damages is concerned. The suit as a suit for delivery of lands is dismissed* 

Appel- Costs to abide and follow the result. 
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APPELLATE CIVIL. 

Before ilfr. Justice Subramaniu Ayyar and Mr. Justice Benson. 


Nityananda Patnayudd and others {Plaintiffs), Appellants v.^ 
Sri Radha Cherana Deo and others {Defendants), Respondents. 

[5th February, 1897.] 

Mortgage—Interest ‘ post diem ’— Limitation. 

A mortgagee U entitled to interest post diem, if there is nothing in the docu¬ 
ment to indicate that the parties did not intend that interest should be paid 
after the due date. 

Appeal against the decree of R. H. Shipley, Acting District Judge 
of Ganjam, in original suit No. 40 of 1891. 

Suit to recover principal and interest due on a mortgage bond, dated 
16bh April 1880, and executed by defendants Nos. 1 and 2 [372] in favour 
of plaintiffs Nos. 1 and 2, and the father deceased of plaintiff No. 3. The 
mortgage, omitting parties and parcels, was in the following terms ; ^ 

** On an adjusment of account made this diy in respect of the regis- 
“ tered deed executed by us and in favour of your father, late Raghunadha 
*' Patnayudu Garu, on 26th March 1875, and also the deed executed by 
“ us both in favour of Nibyananda Patnayudu Garu and Brajuva^ 
“ Patnayudu Garu, among you, on 14bh June 1879, the amount found 
" due is Rs. 2,453-9-0. This day we have borrowed from you in cash 
" Rs. 4G-7-0 on account of our household expenses. For the total 
“ Rs. 2,500 (two thousand five hundred rupees) we have executed and given 
“ this deed. With interest at Re. 0-12-0 per cent, per mensem, we will 
“ pay off the principal and the interest in eight years from this date, in 
" accordance with the terms shown herein below. The interest amount 
“ due up to the 15th of Palguna Suddham of each year, we will pay on 
“ that full moon date alone. 

" That, and also, if we pay Rs. 300 or any amount less than that on 
" that same date, this we will cause to be credited on the schedule o 
** boundaries hereto annexed. Wa will not demand counber-interest or 
“ the amount we pay for the principal and interest. We will nob contend 
" that we have made any payments vouched in any other manner th^ y 
having the payment noted on the schedule of boundaries referred o 
“ above. It we fail bo pay the interest amount due up to the 15th o 
Palguna Suddham of each year as mentioned above and commit . 

** in respect of the instalment, then, setting aside the interest settle o 
“ Re. 0-12-0 per cent, per mensem, we will pay interest on the prmcip 
** from the date of default at the rata of Rs. 1-8-0 per cent, per mensem- 
" The amount of principal and interest, which shall be found to be due ft 
** the end of the eight years’ term of this dead, will be paid fully on ft 
** fixed date alone by either of us, by means of the mortgaged property aQ 
“ our other property, and the payment will be caused to be entered on _ 
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liab of bouodaries aonexed hereto and this deed will be taken hack. As 
aeouriby herefor have been mortgaged to you and put in your possession 
* together with their appurtenances the dry land about acres 5*0, and wet 
''lands acres 100 0, total acres 105-0. So until the amount of this deed 
discharged, we will not mortgage whether simply or with possession, 
** or sell or do any such thing to any [373] other person. We as well as 
our heirs shall be responsible in this regard. Excepting to you the 
"mortgaged property is not already under mortgage to others for money 
borrowed from them.” 

The following issues were among others raised in the case:— 

Is plaintiffs’ claim time-barred in whole or in part ? 

Are plaintiffs entitled to interest after the due date as damages 
or otherwise ? 

Did defendants make a valid tender to plaintiffs of any sum or 
sums of money under the suit bond ? If so, of how much 
and under what circumstances ? 

To what relief are plaintiffs entitled ? 

The District Judge held that the claim for interest under the docu¬ 
ment was barred by the three years' rule. He also held that the plaintiffs 
were entitled apart from the law of limitation to no interest post diem. 
As to this he made inter alia the following observations : 

"The plaintiffs’ claim posi diem interest, as of right, and, secondbj, 
they plead that it is an indulgence which the Court should grant them. 
So far as the latter point is concerned. I would refuse to allow them 
any interest between the due date and the date of the plaint, i ley 
have waited six years before suing the defendants, they refused to give 
them any statement of accounts, and I think it is sufficiently clear that 
they have let the debt run on as long as they dared, merely with a view 
" to harassing the defendants and getting good interest on their money, 
^‘lam strongly of opinion that they should have immediately, on the 
expiry of the due date, given defendants notice that as the debt was not 

paid, the property would be attached. It does not 
" plead that they are entitled to damages for money lying idle when it is 

** through their own default that it has lain so long idle. • 

" As regards the legality of such a claim, there are two oases quoted . 

-Badi Bili Sahibal v. Sami Pillai (1) and Gopaludu v. 

(2). From these two ruliogs, I gather that unless there is » 
to pay interest after due date, it cannot be claimed except as damages 

and that such stipulation may be express or 
“ ease I hold that there is no such stipulation. 0“ contrary, there is 
“a distinot [371] agreement that the interest and the principal are to be 
■“ repaid on a certain date by means of the mortgage, and if necessary. 
•• otLr property. That is to say. that if the money is 

“ due date, the mortgagees are to foreclose rinto 

“ the salo-proeeeds of the property. I do not hold it P^sihle to read into 

“this agreement any stipulation regarding post diem J^® , 

ad Jem is distinetly expressed and no f.‘'®/®°“®‘?m that the bond 
upon the words of the bond. The plaintiff s claim that the bond 

" makes provision for ' interest as 

tZlZ rthroVeTeeit the thi^d issue against the 

plaintiff. ____ 
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“ I distinguish between principal and interest. I find that the princi- 
pal, i.e.y Es. 2,£00 is not barred. The time bar is 12 years and the suit 
^ was brought within time. As to interest, it is a different matter. The 
‘‘ last instalment of interest fell due on the 17th April 1888, and the 
question is whether the time bar is 12 years or 3 years. 

The pleader for the plaintiff argues that when the due date arrived, 

^ and neither the balance of interest nor the principal was paid, the two 
sums principal and interest were merged and became one homogeneous 
debt. But from this view I dissent. I hold that, for the purpose of 
considering what the time bar is, the two sums must be kept quite dis¬ 
tinct, and this view is corroborated by the plaint itself. In the statement 
of claim the last item is Rs. 1,429“11 for interest at 9 per cent, per 
‘I annum from 16th April 1888 to 24th August 1894. This is calculated 
*' as the principal of Es. 2,500, but, if the interest had merged in the 
principal in the due date, the sum on which yosi diem interest would be 
“ calculated would be Es. 2,500 +Rs. 211-4+ Rs. 3,187-8. 

The limit within which a suit lies for money payable for interest 
upon money due is 3 years—Schedule II, Article 63, Limitation Act.” 

In the result the District Judge passed a decree for the principal 
only without the interest with the ordinary directions for sale in default of 
payment. 

Plaintiffs preferred this appeal. 

Pattabhirama Ayyar, for appellants. 

Mr. Subramanyam, for respondents. 


JUDGMENT. 

[378] There is nothing in the document to indicate that the parties 
did not intend that interest should be paid after the expiration of the eight 
years, within which the principal was to be repaid, and we must, there¬ 
fore, bold, having regard to the ordinary expectations of parties who enter 
into transactions of this kind, that it was the intention of the parties 
this case that interest should continue to be paid until the liquidation of 
the debt. This is in accordance with the principles laid down in the re¬ 
cent Privy Council case Mathura Das v. Raja Narindar Bahadur Pal (1) 
which is now the authoritative guide on the question of post diem interest. 

We must allow the appeal with costs in both Courts and modify the 
decree by allowing interest at the rate of 18 per cent, from the date of 
default up to 16th April 1888, and thereafter at 9 per cent, per annum up 
to the date of the Lower Court’s decree, and further interest on the whole 
amount at the rate of 6 per cent, till payment. Credit should be given 
for the amount paid towards interest by the defendants as found by the 
District Judge. There will be the usual order for sale in default of pay¬ 
ment within six months from this date. 



(1) as I. A. 138. 
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20 M. 375. 1892 

APPELLATE CIVIL. D^23. 

Before Afr. Justice Muttusami Ayyar and Mr. Justice Wilkinson. AppEL- 

—- LATE 

Sankaran Narayanan {Defendant No. 11), Appellant V. Civil. 

Ananthanarayanayyan and others {Plaintiffs AND Defendants — ’ 

Nos. 1 TO 9), Respondents.'^ ['23rd December, 1892.] 20 M. 375. 


Ciuii Procedure Code — .4ci XIV of 1882, 32—Joinder 0 / parties—Change in 

character of suii. 

Id an ejectment suit by a landlord against bis tenant, the Court should not 
bring on to the record the person from whom tbe plaintiff bolds the Und, nor 
persons claiming to hold it from a third party, nor such third party. 


[376] Second appeal against the decree of V.P. DaRozario, Subor¬ 
dinate Judge of South Malabar, in appeal suit No. 1052 of 1890, atlirming 
the decree of V. Ramasastri, District Munsif of Palghat, in original suit 
No. 419 of 1888. 

Plaintiff sued to recover possession of certain land with at rears of 
rent on the defendants removing the improvements effected by them. 

The District Munsif passed a decree as prayed, which was ailirmed 
on appeal by the Subordinate Judge. 

Paragraph No. 18 of the District Munsif's judgment referred to by 

Wilkinson, J., was as follows :— 

“ In the first written statement the defendants Nos. 2 to 6 and 9 
*'set up their own right over the plaint property. But in the second peti- 
“ tion put in by them, they stated holding under tbe eleventh defendant’s 
*' family, but without specifying on what right they held under him. Plaint- 
“ iffs' twenty-eighth witness, who is the first defendant in the cognate suit 
“No. 425 of 1888 , admits that, after consulting with tbe eleventh defend- 
" ant, he put in a similar petition in that suit relinquishing bis own right 

“ and setting up holding under the eleventh defendant without specifying 

“ the nature of tbe right {vide M. P. No. 3177 of 1888). This fact shows 
“that at the time that petition was put in, that defendant and the 
“ eleventh defendant had not made up their rninds as to tbe nature of the 
“right which the former was to set up. Exhibits A-90 and A-9i are deo- 
“ ree and judgment in a suit similar to the present one brought to recover 
“ a Kudiyirup included in the Saswathom deed. Vella, the second defend- 
“ant. in that suit is the demisee under Exhibit 16. But he set up his 
“own right and made no mention whatever of holding on Janom under 
“ the eleventh defendant. These facts are strong enough to disprove the 
“ genuineness of Exhibits 15 and 16. Exhibit 8 the alleged Marupattam 
“ of 1014, relates to a house different from those of these two suits. 
“ Velu Nair, plaintiffs’ seventeenth witness, the alleged demisee under 
“Exhibit 8, disowns the kanom and claims the property as bis own jenm . 


of 1895 preferrad against the decree of the 
Subordinate Judge of Calicut in appeal suit 417 of 1893 judgment was delivered 
by DAViBSand BODDAM, JJ., which was as follows : . . ^ 

Judgment.—T hese second appeals are only on questions of fact, and must, there- 

^^^i,*^^iii.iqtration of tbe objectionable practice in Malabar con¬ 
demned by^Mr JusUce Will nson in his judgment, with which we thoroughly agree in 
8e“nd App“l No 1737^^ 1891. In order that the practice may be put a stop to. that 

judgment will be reported. 
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The lands forming fche eastern and northern [377] boundary in flshibit 
8 are described to be the eleventh defendant’s jenm. But plaintiffs* 
twenty-sixth witness vakil Sankunni Nair claims them as his own.” 

The further facts of the case appear sufficiently for the purposes of 
this report from the judgment of Mr. justice Wilkinson. 

Sundara Ayyar, for appellant. 

Pattabhirama Ayyar^ for respondents. 

JUDGMENT. 

Wilkinson, J. —I reserved judgment in this case not on account of 
any point of law which required further consideration, for upon the 
facts found the second appeal must fail; but because the case seemed 
to me at the hearing to be a typical instance of a class of cases which are too 
common in Malabar in which an ordinary suit between landlord and 
tenant valued at a few rupees, is allowed to be converted into a suit in 
which the title to extensive properties is determined. On further exami¬ 
nation I find that the present is a remarkable case of that nature. The 
value of the suit was Rs. 20 and the stamp duty paid Rs. 1-8-0. The first 
plaintiff instituted the suit in 1888 to recover, with arrears of rent from 
1882, a paramba leased by first plaintiff’sdeceased brother in February 1874 
under a registered Pattam chit to the first and eighth defendants. These, 
viz.y first plaintiff and first and eighth defendants were the only necessary 
parties to the suit, but for some reason or other the sons and grandsons of 
defendants Nos. 1, 8 and were also made parties with the usual result. The 
lessees did not appear, but their sons and grandsons did, and they denied the 
letting and plaintiff’s right to the paramba, and claimed the property as 
their own. It appears, however {vide paragraph 18 of Munsif’s judgment), 
that subsequently these defendants were got at by the eleventh defendant, 
and at his instigation they put in a petition stating that they held under 
him, but carefully omitted to specify under what right they held. The 
first plaintiff proved the letting sued upon, and the District Munsif 
granted him a decree. The Appellate Court, however, remanded the suit 
with directions to make the jenmi under whom plaintiff held on Saswa* 
thorn tenure and the jenmi set up by the lessees’ sons and grandsons, 
parties and to try the question of title. This was done, and, after a 
protracted litigation, the plaintiff’s title has been declared, I cannot 
imagine a more monstrous case. A question of title to property 
of very considerable value has been decided in a suit by a lessor 
against a lessee under a registered deed, the execution of [378] which 
was not denied by the lessees, and which was proved beyond all 
doubt by the lessor. The sons and grandsons of the lessees were impro¬ 
perly made parties in the first instance, and still more improperly, 
were allowed to change their defence in the course of the suit, and to set 
up a person who is now shown to have no sorb of right, and whose leas^ 
deed is found to be a forgery. The suit is one of 1888. It has occupied 
the time and attention of three Courts and has been pending for four years. 
The eleventh defendant has been allowed to obtain a decision as to his 
title at a cost of eight annas or so, and the stamp revenue has been 
ruthlessly defrauded. The ease ought not to have been converted * 
suit of one character into a suit of an entirely different character. The 
sons and grandsons and their spurious landlord should have been referre 
to a separate suit for a decision of the question of title. It ia nothing 
than a scandal that cases should be tried in the manner in which this 
has been. 


1892 

Dec. 23. 

Appel¬ 

late 

Civil. 

20 H. 873. 


268 



irUj PARAMANANDA DAS V. MAHABEER DOSSJI 20 Mad. 379 

Both Courts have found that the lease sued on was granted, that the 
land is held under it. that second plaintitf under whom first plaintiff holds 
on Saswathom right is the jenmi, and that the Marupattam on which 
appellant relies is a recent fabrication. There are no grounds for this 
second appeal, which is dismissed with costs. 

MuttdSAMI Ayyar, J.—I am also of opinion that upon the facts 
found, the decision of the Judge is right, and that there are no grounds 
for interference in second appeal. 


20 H. 378 = 7 H.L.J. 89. 

APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar and Mr. Justice Boddam. 


ParAMANANDA Das and another {Coimter-Petitioners), Appellants 

i>. Mahabeer Dossji (Petitioner), Respondent.^' 

[2nd and 12tb November, 1896.] 


Ciwi Procedure Code—Act XIV of 1882, Sectioris 244, 257 (c )—Representative of judg¬ 
ment-debtor—Agreement for satisfaction of judgment-debt. 


A money decree was passed against a zamindar by the High Court in 1863, 
and it was transferred to the District Court for execution. The decree-holder 
[879] attached and prepared to bring to sale certain villages of the judgment- 
debtor. These villages were included in a mortgage subsequently executed by 
the judgment*debtor in favour of third parties. Both before and after the mort¬ 
gage the decree-holder received from the zamindar certain sums in consideration 
of his agreeing to postponements of the sale ; also it was agreed between them at 
a date subsequent to the mortgage that interest should be computed at a higher 
rate than that provided by the decree. Subsequently the decree-holder sought 
to bring the land to sale, and in computing the amount then due gave credit for 
none of the sums so received and calculated interest at the enhanced rate. The 
mortgagee objected that the computation was erroneous in both these respects 
and the District Judge uphold bis objection. The judgment-debtor took no part 
in the contest: 

Held, (1) that the mortgagee was a representative of the judgment-debtor 
within the meaning of Civil Procedure Code, Section 244, and that an appeal lay 
against the order of District Judge ; 

(2) that the District Court not being the Court which passed the decree 
had no power to sanction the agreements under Section 257 (a), and the decision 

was right. 



17 M.L.J. 321; R.. 
961 = 9 M.L.T. 240 


24 M 639; 34 M. 450 (451)=7 lod. Cas. 418 = 20 M.L.J. 
; 13 C.P.L.R, 1; 21 M.L.J. 829 (831); 8 M.L.T. 374 (375).] 


Appeal against the order of E. J. Sewell, Acting District Judge of 
North Arcot, passed on miscellaneous petition No. 93 of 1894. 

This was an application in execution of the decree of the High Court 
on its original side in civil suit No. 194 of 1883 which had been transfer¬ 
red to the District Court of North Arcot for execution. .. , _ ^ . 

The decree in question was a money-decree passed on 20th September 
1883 against the Zamindar of Carvetnagaram and bis eldest son; and m 
execution, the decree-holder obtained a warrant of attachment of cerfeaiir 
viUages, and a notice of sale was given. The order for sale was made on 
8th September 1884. On the 2nd December of the same year the judg¬ 
ment-debtor mortgaged with possession the land in question to the pre- 
oenfe petitioners, and the sale in execution was repeatedly postponed by 

• Appeal against Order No. 33 of 1896. 
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arrangements between the decree-holder and the judgment-debtor. Finally 
the sale was fixed for the 15th February 1894. On the previous day, 
the present petition was preferred by the mortgagee, who alleged that, 
in the interval, the decree had been discharged, and he prayed that the 
attachment be raised or that the sale should only be made subject to his 
rights under the mortgage. The petition was put in under Civil Proce¬ 
dure Code, Sections 275 and 278. The District Judge held that Section 
278 was inapplicable for the reason that the petitioner had no interest in 
the property at the date of attachment which was in April 1884. As to 
Section 275 he expressed the opinion that action should betaken under it 
only [380] before the proclamation of sale was issued; but he decided 
that the Court should issue a fresh proclamation of sale under Section 
287 and that, before doing so, it should ascertain the amount remaining 
due under the decree, on the information available, whether from the 
mortgagee or from any one else. He accordingly proceeded to make 
that inquiry. The amount asserted by the decree-holder to be due was 
arrived at by computing interest on the principal sum at the rate of 12 
per cent, in accordance with an agreement made with the judgment-debtor 
in July 1885 instead of at the rate of 6 per cent, as provided in the decree. 
Moreover, credit was not given for certain sums paid by the judgment- 


debtor to procure the consent of the decree-holder to the various adjourn¬ 
ments of the sale above referred to. None of these arrangements having, 
as it was alleged, been sanctioned by the Court, the petitioner contended 
that all the amounts received in accordance therewith should be credited 
in discharge of the claim under the decree. As to this the Judge said 

“ The Zamindar (defendant) and the plaintiff put in a joint application 
on the 13th July 1885 (miscellaneoas petition No. 135 of 1885), 
stating that the defendant had paid Rs. 2,000 towards the amount due, 
that Rs. 19,961 remained due, which defendant undertook to pay to 
plaintiff before July 29th, 1885, with interest at 12 per cent, per annum 
and that in default the attached property should be put up to auction 
*' without fresh sale notice, and the petition asked that the sale should 
be adjourned to July 29th. The order on the petition is not signed, 
but consists of the word ‘ ordered ’ and the date July 15th, 1885. 
The writing is that of Mr. H. T. Knox, who was theu District Judge, 
and the office order book bears the same order with bis initials. I 
am of opinion that tbi? cannot be taken to be a sanction of an agree¬ 
ment to pay interest at 12 per cent, instead of the 6 per cent, ordered m 
the decree. There is not the smallest mention of the fact that the rate 
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“ agreed upon is a different rate to that in the decree, nor was there 
‘I anything whatever to attract the attention of the Judge (Mr. Knox) to the 
“fact so as to lead him to call for and look at the decree. There is no 
“ request for sanction of the arrangement, nor is any section at all quoted 
“ for the application as required by the Rules of Practice. The solo 
‘‘ request is for an adjournment of the sale to July 29th, the agreement 
“ being recited as a reason for the grant of [381] the adjournment. R 

seems to me quite clear that there was no sanction of the agreement at 
“all. Even if it were held that it was indirectly approved the approval 
“ only extended up to July 29jh, the agreement bsing only for adjournment 
** until then and it being expressly stated that no farther time is to be given 

beyond July 29th, On July 29th, another application was put in (misool” 

‘[laneoua petition 160 of 1885). This time. Section 291, Civil Procedure 
“ Code, was quoted, the petition is distinctly for adjournment of sale an 
■** for that only, and no further reference is made to the rate of interest ^ 
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charged. But thenceforward interest at 1 per cent, is claimed in all 
^ the execution applications. The nest question is whether the District 
Court of North Arcot could sanction any such agreement. It is necessary 

consider this question in connection with the sums paid from time to 
time for postponement. The question of fact, in connection with them, 
is not quite so clair. In some of them, the payment is not alleged to 
1 ^ be in Gons^eration of postponement. Whether it ever was would be a 
question of fact on which evidence might have to be taken. But 
if the District Court had no power to sanction such payments 
^^for postponement, it is nob necessary to inquire whether in fact 
it did so or not. Now the Court which passed the decree was 
the High Court; the decree was transferred for execution bo the District 
Court of North Arcot. The High Court certainly did nob sanction 
these agreements. Petitioner contends that the District Court had no 
^^power to sanction them. The counter-petitioner contends that the Court 
had power under Section 228, Civil Procedure Code. The petitioner con- 
tends that the sanction of the arrangement did, in fact, alter the decree, 
and that a decree can only be altered under Section 206 or 210, Civil 
Procedure Code. The contention is no doubt right and it seems 
^^to me that to enforce under the decree, the provisions as to 12 per cent, 
interest, instead of the 6 per cent, allowed under the decree, was nob 
executing bub altering the decree. The case as to any sums agreed to be 
paid for adjournment is different. To recover such sums in execution 
of the decree would no doubt be to alter thedeoree. If that is proposed 
^^to be done, I have no doubt that it is wrong. Bub tbe petitioner goes 
further and contends that all such sums must be credited in satis¬ 
faction of the decree. It is nob contended that they were so Paid by 
“ [382] the Zamindar, but it is conbendad that, under the last clause of 
‘Section 257 (a), they must be so applied, because paid in contravention 
of the berms of the section ; and they are in contravention, because the 
"agreement to pay them was not sanctioned by the proper Court. Every- 
* thing turns, therefore, upon the question whether the phrase ‘ Court 
which passed the decree,’ in Section 257 (a) is to be strictly interpreted 
and confined to its literal meaning, or whether Section 228 may be held 
to give such powers to the Court to which the decree is transferred for 
execution.” 

I In conclusion he said :— I am of opinion that the District Court 
had no authority to grant time under Section 257 (a). It follows, there- 
fore, that any amounts paid in consideration of such postponements 
must, under the second and third clauses of Section 257 (a), be applied 
in satisfaction of tbe judgment-debt.” 

The result was that the decree-holder was found to have been over¬ 
paid, and it was ordered that no sale proclamation be issued. 

The decree-holder preferred this appeal. 

The Advocate-General (Hon. Mr. Sprmg Branson) Ranga Ran and 

Ramanuja Chariar, for appellants. 

Bkashyam Ayyangar and Gopalasami Ayyangar^ for respondent. 

JUDGMENT. 

No doubt in Jagat Narain y.JagRup (1) Oldfield J.. observed that 
the word representative in Section 244. Civil Procedure Code, has no 
-aore extended meaning than heir, devisee or executor. But, in Badn 
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(1) 5 A. 452. 
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Narain v. Jai Kishen Das (1) Edge, C. J, and Banerji J, give strong reasons 
for holding that the term in question has in the context a wider signifi¬ 
cation, Accordingly when a person purchased mortgaged property from 
the mortgagor after a decree had been obtained against him by the mort¬ 
gagee for the enforcement of the latters right such purchaser was held 
by the Calcutta and Allahabad Courts to be within the meaning of Section 
244 (a) 'representative’ of the mortgagor, defendant {G-our Sundar Lahiri 
V. Hem Chunder Choudhury (2) and Janki Prasad v. Ulfat Ali (3). 

This being so, it is diflBcult to distinguish on principle the case of the 
respondent here from the decisions just cited. Eor, though, in the present 
instance, the appellants’ decree against the Raja, in [383] execution of 
which the questions in dispute have arisen, was for money only, yet as 
at the time theTrespondent obtained from the Raja the taluk on mortgage, 
the property had been attached on account of the appellants' decree ; the 
respondent who holds the mortgage which is subject to the said lien, 
must be held to stand in a position substantially similar to that occupied 
by the purchasers of the equity of redemption after the mortgage decrees 
in the Calcutta and Allahabad cases referred to above. 

The contention, therefore, that the respondent is not a representative 
of the judgment-debtor, the Raja, within the meaning of Section 244 and 
the preliminary objection founded thereon that no appeal lies are, m our 
opinion, unsustainable. 

The next question argued is whether the North Arcot District Court 
had power to sanction agreements of the kind referred to in Section 2o7 
(a) of the Civil Procedure Code. Clearly it had not, inasmuch as it was 
not the Court which passed the decree. The words of tbe Section 
absolutely confine the power to grant the sanction to Courts which pass 
tbe decree. 

Tbe view taken by the District Judge on this point is right. 

The appeal fails and is dismissed with costs. 


20 H. 383=2 Weir 613. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

Queen-Empress v. Seshadri Ayyangar.* [29bh October, 1896.] 

Criminal Procedure Code-~-Act X of 1882, Section Judicial proceedings. 

A Magistrate, who has refused to set aside an order sanobioniDg a prosecution 
on tbe charge of perjury, has no jurisdiction under Criminal Procedure CodOf 
Section 187, to try the case himself. 

[F., 13 Or, L.J. 1 (2) = 13 Ind. Gas. 111.] 

Appeal under Section 417 of the code of Criminal Procedure against 
the judgment of acquittal passed in criminal appeal No. 9 of 1896. 

[384] The accused was charged under Section 193, Indian Penal 
Code, for giving false evidence in a judicial proceeding. 

The Joint Magistrate of North Arcot, having previously rejected an 
application preferred to him for the revocation of the sanction, given 

* Criminal Appeal No. 370 of 1696. 

(1) 16 A. 483. (2), 16 0. 366. (3) 16 A, 384 
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under Criminal Procedure Code, Section 195. by the Magistrate before 

Whom the onence was alleges to have been oommiiieJ, tried the case and 
COuvKttd the aocustd, who thereupun appealed to the Sessions Court. 
The StSsiuDs Judge held with leioienco to SeCLion 487 ol the Code of 
Criminal Piootdure and Inre Maikub Ckuiider Mozumdar w. Novodecp 
Chunder Pundit U) tuat the Joint Magistrate under the cncumst.anoos had 
no juribdiouon to try the case. He accordingly set aside the convictioo 
and acquitted the accused. 

Thisapp^^al w.is preferred on behalf of Government. 

The Acting Public Proseoutor (Mr. N. Siibramanyam]^iot the Crown. 

Seshugin Ayyar, for accused. 

JUDGMENT. 

The order of the High Court, dated 28 h January 1896, on which the 
apoellant relies, was passed mainly on the ground that there ha 1 b en 
Undue deliy in making the auplication for transfer. Section 487, Criminal 
Pco:edufe CoJe, was not refened to in the peiition then befoie the High 
Court, uor in the order of the High Court, and was apparently not 

considertd. 

Ou the merits we think thit it is impossible to say that an order 
whether original or appellate granting or reiusmg or revok ng Sinction 
under SiOtion 195, Crimmal Procedure CoJe. is not a Judicial proceeding” 
ns detined in S c ion 4 of the Act, and looking to the wide lerms 
brought under his notice ” used in Section 487, we are of opinion that 
the Magistrate who dcohned to revoke the sanction was precluded from 
himseif trying the case. 

Tne Se^sitins Judge was, therefore, right in ordering a new trial. We 
dismiss this appeal. 


20 M. 31S=>1 Weir 871. 

[385] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. ColUns, Kt , Chief Justice, and 

Mr. Justice Shephard. 


QuwBN-EmpresS V. SUBRAMANIA Aytak.* [14th January, 1897.] 

Railway Act^Act IX of I890, Section I ess charge and fare recoverable as a 

fine -Migisc.ale not competent to impose imprisonment »n defamt^Fine im//nsyn- 

ment. 

Seoiion 113, sub-Section (4). (1) of the Indian Rulw^y Act lIX of 1890), which 
directs that, ou failure to pay on de.oand excess obargo a-d fa e wheii due the 
amount eball, on applicati* n. be recovered by a Magietia-e as if it were a fine, 
does not authorize the Wagistraie to imp .se impriennmeut in default. The 
exc 6S oh-irge and fare referred to io the eeonoD is not a fiue, th mgh it m^y be 
recovered aa such. 

C^-. 4 lod. Gas. 236 = 5 N.L.E- 151.] 

Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Proceduie by A.E. C. Stuart, District Magistraie of 

fioiitli An 01. ,, , o , 

The case was stated as follows : A passenger named Subramania 
* Ayyar was found in a t hiM-oiasa Radway carnage of the S »uth Indian 

• Grimiual Revision Oa-e No. 537 of 1896. 

(i) 16 0 lil. 
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‘ Railway train, No. 14, at the Chidambaram Railway Station on the night 
‘of the 12tih July last. The Station Master forwarded the passenger to 
the Station-house OflBcer of the place with a letter requesting the latter 
^ to collect the Railway fare from the passenger and send the amount to 
him. The Station-house Officer sent the passenger with the letter of the 
Station Master to the Stationary Sub-Magistrate of Chidambaram. The 
^ Sub-Magistrate took up the case under Section 113 of the Railway Act 
IX of 1890, and examined the passenger who represented that he had 
^ purchased a ticket at Mayavaram for Chidambaram, and that on his 
^ way he was robbed of his bag containing money and tho ticket, and that 
he knew nobody who would stand surety for him at Chidambaram where 
^ he was a stranger. The Sub-Magistrate believed the passenger, and having 
obtained his alleged address released him on his own bond for Rs. 20 
[386] conditional on his appearance at Chidambaram on 18bh July 1896. 
The passenger, however, failed to appear again. A distress warrant was 
issued by the Sub-Magistrate to collect the amount due, but the warrant 
was returned with an endorsement that the passenger was not to be found 
in the place mentioned. The Sub-Magistrate reported the facts to th6 
authorities of the South Indian Railway Company, who renresented to m0 
that the Sub-Magistrate’s procedure was irregular. When the Sub- 
Magistrate was called upon to explain, be seeks to justify his procedure 
by saying that Sections 64 to 67 of the Indian Penal Code do nob apply 
to the cases contemplated by Section 113 of the Railway Act, and that he 
had no power to award imprisonment in default of payment of the amount. 
His view of the case is apparently supported by the rulings of the Bombay 
“ High Court in Queen-Empresa v. Kutrapa{\). That ruling appears to 
have been arrived at by their Lordships with some hesitation, and as the 
point is one of considerable general importance, it seems desirable that an 
^ authoritative ruling of the Madras High Court for the guidance of the 
‘‘ Magistracy of this Presidency should be obtained. Should it be deBnitely 
“ settled that imprisonment cannot be awarded in default of the payment 
of the excess charge and fare though the law expressly enacts that tbi9 
“ sum shall be recovered ‘ as if it were a 6ne imposed,’ the commission of 
“ frauds upon Railway Companies, as in the present case, will be greatly 
“ facilitated.” 

The Public Prosecutor (Mr. Powell), for the Crown. 

Hama Rau, for the accused. 


ORDER. 

We agree with the decision in the Bombay case, Queen-Empress 
Kutrapail). We decline to interfere. 



(I)il8 B. 440. 

274 



QUEEN-EMPRESS V, KANAPPA PILLAI 20 Mad. 388 


YIL] 
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[387] APPELLATE CRIMINAL. 

Before Sir Arthur J, H. Collim, Kt., Chief Justice, and 

Mr. Justice Shephard. 

Queen-Empress v. Kanappa Pillai.* [8bh April, 1897.] 

Criminal Procedure Code—Act Z of 188-2. Section 202~Re/erence of cases to the Police 
for enquiry. 
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A Magistrate 0^0 send a case for enquiry by tbe Police under Criminal Pro¬ 
cedure Code, Section 20*2, only when for reasons stated by him he distrusts the 
truth of the complaint. In cases where the accused is a msmhor of the Police 
force, it is generally better that the enquiry should be prosecuted by a Magistrate. 

[P., 22 A.W.N. 1902, 195 ; 11 Cc. L-J. 205 = 5 lad. Gas. 714 (717)=4 P.W.R. 1910 
Cr.J 


Petition uader Sections 435 and 439 of the Code of Criminal 
Procedure, praying the High Court to revise the proceedings of A. W. B. 
Higgens, District Magistrate of Tinnevelly, in calendar case No. 11 
of 1897. 

The accused was an Inspector of Police and the District Magistrate, 
in the proceedings sought to be revised, sent the case for enquiry to the 
Superintendent of Police without himself expressing any opinion as to 
the truth of the comolainb. Tuis procedure was in accordance with a 
rule which had previously been issue \ by the District Magistrate for the 
guidance of the magistracy of the district in like cases. 

The complainanb preferred this petition. 

Mr. Wedderbiirn, for petitioner. 


JUDGMENT. 

The District Magistrate does not aopear to have given any reasons 
for distrusting the truth of the complaint and sending the case for 
enquiry to the Superintendent of Police. We infer that he acted unon 
the view expressed in paragraph 4 of his own circular No. 557, dated 18bh 
April 1895. Wa are of opinion that the rule there laid down is illegal, as 
Section 202 of the Cede directs the Magistrate bo send a case for enquiry 
by the Police only whan he distrusts the truth of the complaint, and it 
requires the Magistrate to give his reasons. The terms of the fourth 
paragraph of the District Magistrate’s circular actually override the 
provisions of the Oritniual Procedure Cade, Section 202. 

[388] The orders of the Police are nob bin ling on the magistracy. 

We are further of opinion that great caution should be shown in 
sending, for investigation by the Police, charges against members of that 
force. In such cases it would generally be better that the enquiry should 
be prosecuted by a Magistrate. 

The District Magistrate is directed to proceed with the case accord¬ 
ing to law. 

Ordered accordingly. 


* Orimioal Revision Case No. 116 of 1697. 
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20 H. 388 =2 Weir 231. 

APPELLATE CRIMINAL. 

Before Mr. Justice Subiamania Ayyar ani Mr. Justice Benson. 

Queen-Empress v. Sinnai Goundan and others.* 

[23rd April. 1897.j 

Criminal Procedure Code—Act X oj 18B2, Section 20B—Duiy oj Magistrate to examine 
witnesses for the cotnplainant. 

When a case has nob been disposed of under Criminal Procedure Code, Section 

203, and the oomplaiuant’a witnesses have been summoned, ibe M-kRistrate iB 

bound to examine the witnesses tendered by the oomp^ainant, and is not entitled 

to acquit the accused on a consideration of the complainant’s statement alone. 

Case reported for the orders of the High Court under Seotion 438 of 
the Code of Crimioal Procedure by H. Bradley, District Magistrate of 
Coimbatore. 

lo this case the accused were charged before the Sub-Magistrate of 
Palladam with the offences of forciule rescue of cattle being taken 
to the pound, assault, aud criminal iniimidation. Tne Sub-Magietate 
eummoued the witnesses named by the comuUinaat, but examined tho 
complainant alone and then acquitted the accused. 

Tne Public Piosecutor (Mr. Powell), for tbe Crown. 

Venkatasubbayyar, for accused. 

ORDER. 

Inasmuch as the case was not disposed of under Section 203, Cri" 
minal Procedure Code but sunamooses were issued to the oomuUinanfc 9 
witnesses, the M-igistrate was not at liberty, as he [389j assumes, to 
** stop tbe case whenever he liked.” Hewas bound to examine the witnesses 
tendered by the compiaiuant before acquitting the accused. Tnia the 
Magistrate admits be did not do. 

We must-, therefore, s t aside the acquittal and order a re-trial. 

We observe that the Magistrate though he issued summonses to the 
complainant’s witnesses, did not examine them, but acquitted t he accused 
on a conaideratiOQ cf the lomplaii ant’s statement alone. It is not cle* 
why this unusual and illegal procedure was followed. Having r^'gard 
it and to tbe fact that the Magis rate has foimed a deci*itd opinion ® 
case bef. re hearing the evidence for the pro-ecution, we oiieit t a 
tbe District Magistrate do transfer the case for tnal to some othe 
Magistrate. 



• rrimiaal BiViBion Cbbs No. 16 ol 1897. 
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20 H. 389. 

APPELLATE CIVIL. 

Before Afr. Jmtice Siibraminia Ayyar atid Mr. Justice Benson. 


Palaniandi Tevan and others (Defewlants), Appellants v. 

PUTHIRANGONDA NaDAN AND OTHERS [Pliintiffs NoS 2 TO 5), 
Bespondents.* [30bn and Slat Mirch and 27th September, 1897.] 

Easements Act-Act V of 1332. Section 2 (b)—Easement over a well-Customary aright 
to nse the well. 

No fixed period of enjivmoot is laid down by law as neoes'^ar? to establish a 

customary right, and a customary right to use a well may exist apart from a 

dominant heritage. 

tR., 3 Ind. Gas. 427 = 20 M.L.J. 699 = 8 M.L.T. 399 (403)]. 

Second aopeal against the decree of T. Ramasami Avvansar, 
Subordinate Judge of Midura (West) in appeal suit No. 422 of 1895, 
reversing the decree of K Krishnamachariar, District Mnnsifof Madura, in 
original suit No. 566 of 1894, 

The plaintiffs having obtained leave under Civil Procedure Code, 
Section 30, sued on behalf of themselves and other members of the Shanar 
caste for a declaration of their right to draw water from a certain well, 
and for an injunction bo restrain the defendants from interfering with 
their exercise of that right. 

The defendants Nos. 1 to 3 claimed that the well belonged to them, 
and defendants Nos. 4 and 5 stated that they had been [390] drawing 
water from it with the consent of the other defendants. The District 
Munsif held that the well was on the land of defendants Nos. 1 to 3 and 
nob on poramhoke land as alleged by olaintiffs, and that the plaintiffs had 
no right to make use of it. Ha according'y dismissed the suit. The 
Subordinate Judge reversed his decree and passed a decree in favour of 
the plaintiffs. He held it to be established, that oeople of all oas^^es m 
the village including Shanars had ooenly and without any obstruction for 
nnwards of thirty years made use of the well in question, and held that 
the plaintiffs, having in common with other resilents of the village enjoy¬ 
ed the well, had acquired a right of customary easement. 

The olaintiffs preferred this second appeal. 

Desikachariar. for appellants. 

Mr. J, Satya Nadar and Stindara Ayyar, for respondents, 

ORDER. 

The case set up in the plaint is that the well was not the private 
property of the defendants, but was situated in poramhoke land and was 
used by the plaintiffs, and those on whose behalf they sue. as a matter of 
right for the past ninety years. This would indicate that the plaintiffs 
claimed what is called a “ customary right” such as is referred to m 
Section 2 (6) of the " Indian Easements Act, 1882," and m Channanam 
Pillay V. Manu Puttur (1). The Subordinate Judge found that the well 
belonged to the defendants, bub that it had been used by the plaintiffs 
and those on whose behalf they sued, ooenly and without obstruction, for 
upwards of thirty years, and he, therefore, held that they had established 

Second Appeal No. 213 of 1896. 

(1) 1 M.L.J. 47. 
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customary easement over the well. The plaintiffs’ claim was not put for¬ 
ward in the plaiot as one of easement, and there is no allegation or issue 
or clear finding as to their possession of a dominant heritage entitling 
them to the easement. 

Without a dominant heritage there can be no easement. 

We fear that the Subordinate Judge has not clearly distinguished in 
his mind a customary right from a customary easement. 

No fixed period of enjoyment is laid down by law as necessary to es¬ 
tablish a customary right. Tbe character and length of enjoyment which 
are necessary for such purpose have been, in our opinion, correctly laid 
down in Kuar Sen v. Mamman (l). 

We must, therefore, ask the Subordinate Judge to submit findings on 
the evidence on record on the following issues, viz, :— 

[3913 (1) Whether the plaintiffs and those whom they represent 
have a customary right to use the water of the well as claimed in the 
plaint. 

(2) If not, whether the plaintiffs and those whom they represent are 
the holders of a dominant heritage in the village and as such have a cus¬ 
tomary easement (Section 18, Easements Act) to use the water of tho 
well as claimed in the plaint. 

The Subordinate Judge is requested to submit his findings within a 
month from the date of the receipt of this order. Seven days will bo 
allowed for filing memorandum of objections after the findings have been 
posted up in this Court. 

[The Subordinate Judge made his return as follows :— 

Plaintiffs’ vakil gave up the first issue and confined himself to tho 
second issue. He contends that the dominant tenement to which the 
customary right of easement is attached is tbe possession of residence by 
the plaintiffs and those whom they represent, I think the contention 
must prevail. Since it appears from tbe evidence of the plaintiffs' witness¬ 
es that all the residents of Kokilapuram, except Neechars or Pariahs and 
Pallars, have been using the water of the well, plaintiffs by possessing 
houses and becoming residents of Kokilapuram have acquired the right 
of easement to use the water of the well. 

I therefore find the first issue in the negative and the second issue 
in the affirmative.] 

This second appeal coming on for final hearing, the Court delivered 
the following 


JUDGMENT. 

We accept the finding and dismiss the second appeal with costs. 



(1) 17 A. 87. 
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[392] APPELLATE CIVIL. Au^25. 

% 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Boddam. AppeL- 

-- LATE 

RangayYA Appa Rau (.Plaintiff), Appellant v. RatNAM CiviL, 

AND OTHERS (Defendants), Hcspondents in Second - 

Appeal No. 906. 20 M. 392. 


Sriramulu (Defendant) liespondent in Second Appeal No. 907. 
KrisHNAMMA and OiHEKS {Defendarits}, Respondents 

tn Seco?id Appeal JSo. 908. 

Pendala BhupaTI (Defendant), Respondent xn Second Appeal 

No. 909. 

LakshMIPAti (Defendant), Respondent in Second Appeal No. 910. 
KotaYYA (Defeyuiant), Respondent in Second Appeal No. 9il. 
LaKSHMINARaYaNa and another (Defendants), Respondents 


in Second Appeal No. 989.^ 

Achayya and another (Defenda^its), Respondents in Second Appeal 
No. 990. [27tb October aod 6i.h November 1896 and SSth August, 1897.j 

* Res judicata '—Civil Procedure Code—Act XiV of 1882, Section 13 —Ddcistou o/ 
Revenue Court. 

A Zimiodat distr-iined for rent under the Rent Recovery Act of 1865. There- 
upoa ihe toDaoi filed a summary suit under that Act id a Revenue Court, and 
the distraint was anuulleu on the ground ihat tbe zamindar bad not tendered a 
proper patia as required by Secuon 7. The zinmidar now sued in the Court of 
the Disinct Munsif to recover the arrears of teut: 

Held, that the question of the propriety of the patta tendered was not res 
judicata. 

[R.. 21 M. 482 IF.B.) : 31 M. 62 = 17 M.L J. G0l = 3 M L.T. 186; D.. 27 M. 65.] 

Second appeals against the decrees of E. A. 

Judge of Kistna, in appeal suits Noa. 2155, 2156, 2216, 2_»17, 2218, 22 , 

2133, and 2134 of 1893, atiirmuig tbe decrees of C. Rama Rau, District 

Munsif of Bdzwada iu original suits Nos. 88, 82. 84, 85, 86, 83, 87, and 
89 of 1893, respectively. 

The plaintiff in all these suits was the Zamindar of Nuz^d and the 
defendants were his tenants, and he sued them to recover [ J arrears o 
rent. The two questions wnioh arose in eioh suitweie 1 ^ ® ^ 

plaintiff had tendered a proper patta as required by the Act; U; wbetuer 
the claim was barred bv limitation. On the first point the Lower Courts 
held against the plaintiff on the ground that the pattas tendered had been 
held to be improper in the course of summary proceedings under the Rent 
Becovery Act. Tne second question was also decided against the plain¬ 
tiff. 


The suits were accordingly dismissed. 

The plaintiff prel erred these second appeals. 

Sundara Avvar, for appellant in all oases. 

The Acting Advocate- Geaerel (Hon. V. Bhaskyam Ayyangar), for 
Appellant in second appeal No. 989 of 1895. 

Mr. B.rishiian, for respondents in all oases. 


• Second AppeaU Noe. 906 to 911, 989 and 990 of 1895. 
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ORDER. 

In Second Appeal No 906.—The facta of the case, so far as the ques¬ 
tion raised with reference to the claim for the rent for fasli 1299 is con¬ 
cerned, aoppar to he these: Before the present suit was instituted the 
appellant (nlaintiffl had distrained for that rent under the Rent Recovery 
Act VIII of 1865. Ther'^upon the resnnndents (defendants! fil^d a sum¬ 
mary suit before the Collector under the provisions of that Act to set 
aside the distraint. The distraint was set aeide on the ground, it w^uld 
seern, that the appellant had not tendered a nroper patta as req^ir'^d by ’ 
Section 7 of the Act. This finding of the Collector has now been held, by 
the District Munsif as well as by the District Judge, to conclude the 
appellant from showing, in the present suit, that there was such a tender. 
The question is whether this decision is right. 

We think it is not. Rngava v. Rajagopal fl) relied upon on behalf of 
the respondents, no doubt supports the view taken by the Lower Courts. But 
that case is in confl ct with the earlier decision in Ravia v. Tirta^a'^ni (2) 
and was dissented from in Gangarazu v. Kondireddiswami (31 bv Muttu- 
sami Ayyar and Best, JJ., who followed the case of Rama v. Tirtnsarni (2). 
The same learned Judges held in Oliver v. Markandavvan (4) also, that 
decisions of Revenue Courts do not onerate as res judicata, when the same 
question arises between the parties in a Civil Court. Moreover inasmuch 
as the Revenue Courts canot entertain sui^s for rent like the present, those 
tribunals are not, within the meaning of [394] Section 13 of the Code of 
Civil Procedure, Courts of comnetent jurisdiction entitled to adjudicate so 
as to bar the Civil Courts from trying, in such suits, a question already 
decided by the former tribunals. This being so, the fact that Section 13 
18 not exhaustive on the subject with whioh it deals, cannot render annli- 
cable here, the reasoning adopted by Burki^t, J., in liar Charan Singh v. 
Har Shanker Singh fo) which would be legitimate only if the case, is one 
falling outside the terms of the section. For, the present case, is not one 
of the latter description, but is covered by the express language of the 
section ; the words therein “ comnetent to try such subsequent suit 
absolutely precluding the decision of the Revenue Courts from operating 
as res judicata. To hold otherwise, under these circumstances, would 
clearly be indirect contravention of the legislative provision and would 
nob be an application of the general principle of res judicata to a case not 
provided for by statute. 

As to the claim forthe rents for faslis 1296, 1297 and 1298 held to 
have been barred bv limitation on the authority of the decision in Srira^ 
mulu v. Sobhnnndri Avpa Rau (6! which overruled that of Muttusami 
Ayyar, J., in Sohhanadri Appa Ran v. Chalamanna (7), the annellant, we 
think, is entitled to prove as he was permitted to do in Hamakrishnamnvi 
V. Rangayya Appa Rau (8). that his right was acknowledged or that the 

bar of limitaMon was in some other wav removed. 

* 

We must therefore call for fresh findings on the following issues oo 
the evidence on record as well as upon any other evidence which the 
parties might adduce at the enquiry :— 

1. Is the plaintiff’s suit for fasHs previous to 1299 time-barred ? 

2. Whether proper pattas were tendered in the suit faslis ? 


(1) 9 M. 39. (2) 7 M. 61. (3) 17 M. 106. 

(4) SAQODd Appeals Nos. 760 to 754 of 1892 anreported. 

(5) 16 A. 464. (6) 19 M. 91. (7» 17 M. 996. 

(6) Civil Revision Petitions Nos. 99 to 117 and 198 to 905 of 1895 anreported. 
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The Bodings are to be submitted within one month of the receipt of 
this order. Seven days will be allowed for filing objections after the 
findinaa have been posted up in this Court. 

■In Second Appeal Nos. 907 to 911, 9S9 and 990 of 1995.—For the 
reasons given in our judg nont in second anoail No. 90 i of 1395. we call 
for a finding on the issue whether the claim is barred by limitation. 

Fresh evidence may be taken. Tie finding is to be submitted 
within one month after the receipt of this order. Seven diys will 
l395] be allowed for filing objections after- the finding has been posted 
up in this Court. 

[In oorapUance with the ab^va ordir, the District Judge returned 
his finding in the second issue wiich w.is as follows: — 

I find on this issue that oatias w )ra ten lera 1 in f islis 1299 and 1300, 
but that the pattas were nob proner or such as the defendant wis bound 
to accept in that they imposed imoroper conditions as to buildings and 
raised thereat without the Collector’s sanction. 

The District Judge reported thit the second aopsals with reference 
to which the first issue was framed, bad been compromised. In the 
result the second appeal having been posted agiin for disposal, some of 
them were withdrawn, and the High Court delivered judgment dismissing 
the rest.] 
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20 H. 393 (P.C.)»2t I A. 19l»7 Sar. P.C.J. 232. 

PRIVY COUNCIL. 

Present: 

Lord Macnaghten, Lord Morris. Mr. Way, Sir Henry De 

Villicrs and Sir Henry Strong. 

[On petition from the High Court at Madras.] 


Raja Rao Venkata Suriya M^ihipati Ram Krishna 
Rao Bahadur (Plaintiff), Appellant v. 

The Court op Wards and another (Defendants), 

Respondents. [31sb July, 1897.1 

Preparaii'm of the copy of the record^P^pers to be omitted. 

Id a suit in \vhich tbe orifiinal Court h^d framed and deoided several issues, 
the High Court oo appeal condo *d their d-joisioo to the q lestions whio’o, in their 
opinion, governed the case, leaving oth^r issues uodeciied as not affecting Che 
teeult after the decision to which they had c'>me. 

Afterwards the suit wts admitted to apped in conformity with Section 603, 
Code of Civil Procedure. 

In the preparation of the printed copy of tbe record the question arose whe¬ 
ther the oopy should be m »de of tbe whole teoord. or of only so muob of it as was 
Biaterial to the correctness of tbe High Court’s deoiston. 

Their Lordships dtreobel thttoniy so muih of the original record as boreuoon. 
and was material to the questions deoidel by the High Court, and the suoject of 
the appeal, should be printed in the copy. 

[396] Petition for an order amending directions (30th April 1897) of 

the High Court as to the preparation of the copy of the record of an 

appeal. 

The petitioner was the plaintiff in a suit which had been admitted to 
appeal in conformity with Seotion 603. Code of Civil Proc-^dure. He asked 
for a direction, reversing that made on petition to the High Court, as to 


M VII-86 


281 



20 Mad. 397 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1897 

JULT SI. 

Privy 

Council. 


the course to be followed in preparing the eoDy of the record for the hear¬ 
ing an appeal by the Judicial Committee. The direction asked for was 
that a copy of only so much of the original record should be printed for 
transmission to the Registrar as was material to the questions decided by 
the High Court in the judgment under appeal. 

The petition stated that the suit to which it had reference was filed 
in 1891 in the District Court of Godavari for a declaration that the minor 
defendant was not the legitimate son of the late Raja of Pittapur , that a 


20 M.395 

CP.c.)= 

iV’^'p^C J wilirdated the 7th March 1890, whereby that Raja had bequeathed the 
* ‘ * whole of his property to the minor defendant, was invalid as against the 
* plaintiff; and that the latter, as the adopted son of the late R^ja, was 
entitled to succeed to the entire estate. 

The Court of Wards, as defendant on behalf of the minor, admitted 
the adoption of the plaintiff, but asserted that the minor defendant was 
the legitimate son of the late Raja, and that the will, whereby this son had 
become entitled, was valid and effectual. 

The most important of the several issues framed by the District 
Court questioned the validity of the will, and the legitimate birth of the 
minor. The District Judge, upon the issues, decided that the minor was 
not the son of the Rija, and that the plaintiff had been given to be adopt¬ 
ed by the Raja on the clear understanding between the Raja and the 
child’s natural father, that upon the adopted son the inheritance should 
devolve. The decision, therefore, was that the plaintiff’s title prevaUed» 
and from this judgment, in 1895, the defendants appealed to the Hig 
Court. 

There was no dispute in the appellate Court that the estate was an 
an impartible one. That Court, having found that there was no proof 
that the estate was not subject to be alienated by the last owner, he 
that the will of 1890 was not invalid, or imperative, by reason 
settlement having been made by the Raja in the plaintiff’s favour. 
the High Court decided that the will was a valid one, and this involve 
the dismissal of the suit, and they [397] held that it was unnecessary o 
inquire into the matter of the legitimacy of the minor, or to hear t a 
appeal on any further issue (See Conr^ of Wards v. Venkata Sury 
Mahipati Raniakrishna i?ow(l)). 

On the 27th January 1897, an anpeal against this judgment ^9 
mitted, in conformity with Section 603, Code of Civil Procedure. Oo 
19th February following, the Deputy Registrar of the High Court forwar - 
ed to the pleaders, on each side in the above appeal, a list of the 
on the record for them to select which should be printed for the copy to 

transmitted. . . u * his 

The petitioner’s vakil submitted a list limited to papers which, m 
opinion, were material to the question decided by the High Court, 
the pleader for the defendants proposed what would have been, ’ 

the printing of the entire record. The reasons given by the latter w^^^ 
that the Judicial Committee, according to what was believed '' 

practice, would go into the whole case, if they should reversal o 
of the High Court, and would not remit the suit to be 
For this it would be necessary that the whole record should 
them. On the other hand, on behalf of the plaintiff, it was 
that a copy of the whol e record would, at this stage, be unoeoes 

( 1 ) ao M. 167. 
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whatever w&y the appeal might be disposed of. If the High Court's judg¬ 
ment should be affirmed there would be au end. If that judgment should 
be reversed, the suit would be remitted to India, each party being entitled 
to have the High Court’s decision upon the whole of the facts. 

On the 30th April 1897, the High Court ordered that the Registrar 
should take the usuhI course, and have the whole record transcribed ; and 
that he should decide, after consulting the parties, what paper was part 
of the record. 

Against this order the present petition was filed. 

Mr. J, D. Mayne, for the petitioner, submitted that to carry out the 
order of the High Court would cause unnecessary delay and expense. The 
ovidence of as many as seventy-five witnesses for the plaintiff had been 
recorded, and of one hundred and twenty five for the defendants. One 
hundred and eighty-six documents had been filed for the plaintiff, and more 
thao four hundred for the defendants. Next to nothing of tlie oral evidence, 
very few [39d] of the documents, and probably only the deed of adoption, 
and the testamentary papers of the late Raja, had any bearing in the 
questions decided by the High Court which wcsre of law. If the record 
should be limited to what was material to the onlv issues to wnieh the 
appeal related, the appeal could be beard in a few months. If the whole 
record had to be transmitted, it would be some yevrs before the appeal 
oould be heard. 

There was no appearance for the resrondents. 

ORDER. 

Their Lordships were of opinion that the direction asked for should 
be given. The order of Her Majesty in Council upon their report was 
that the order of the High Court he reverse 1, and that the Registrar of 
the High Court be directed to transmit only so much printed copy of the 
original record as properly bears upon, and may be material for, the deci¬ 
sion of the questions of law which were decided by the High Court and 
form the subject of the present appeal. 

Solicitors for the petitioner—Messrs. Frank, Richardson d Sadler. 


20 M. 398. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 


Ranga Pai and another (. Plainli ^ s ). Appellants v . Baba 
and ANOTHkk {Defendants), Respondents.^ [2l8t, 23rd. 21th and 30th 
January and Ist September, 1896 and 6oh August, 1897.J 

lAmitalion Ac^Act KVof 1S77. Section 10 —Safi between Co-tnittees—Breachof trusts 
Court ffees Act^Act 7//* o/ 1870. Section ^—Oojeclion ns to Court fee paid on 
<^VPeal. 

The plaintiffs and defendants together with one Snbbariiya Pai who died in 
1884, were trustees of a temple, having been appointed by tbecommittee under 
Act XX of 1663. Pot some years before his de-ith Subbaraya Pai was left in 
Axolueive management. Subsequently tbe defendants were in sole management 
of the temple until 1891 . when the plaintiffs brought the present suit charging 
that the defendants bad excluded them from tbe right of management, and 
olaiming that they should make good sums lost to the institution by reason of 
breaches of trust alleged to have been committed by them. Some of tbe breaches 
of trust took place before 1884. Of tbe others, which took place subsequently, 
_oonsisted in improper dealings with the temple property to the detriment 
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20 H. 395 
(P.C.)- 
24 I.A. i94-> 
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252. 


Appeal No. 166 of 1894, 
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of fhe temple and to the advantage of certain relatives of the defendants. The 
[399] plaintiffs also a^ked for an injunction to restrain the defendants from 
excluding them from management: 

Held (1) that, in the absence of evidence of an absolute denial by the defend¬ 
ants of the plaintiSs’ right to act as trustees, the suit for an injunction was not 
barred by limitation : 

(2) that the suit could not be regarded as a suit by the beneficiaries and was 
not within the operation of Limitation Act, Section 10! 

(.3) that the suit was not maintainable in respect of breaches of trust com¬ 
mitted in the lifetime of the de-'e^sed mioager, as being to that extent barred 
bv limitation, and also for the reason that such breaches were not more imput- 
able to the defendants than to the plaintiffs; 

(4J that even if it bad b-»en proved that the communitv inte'-ested in the 
temole had eanotioned the acts of the defendants now oompUined of, that oir- 
cum&taDce would not suffice to excuse the defendants i 

(5) that the defendants were liable to mtke good the loa^ oooasionel by any 
breach of trust committed within six yeare of the date when the suit was instit- 
u’ed even in the absence of fraud, and that in estimating such loss pcospeotiye 
loss should be assessed. 

Held further, that an objection taken on behalf of respondents at the hearing 
of an appeal as to the amount of Court*fee stamp affixed to the petition of appc® 
to the High Court, cannot be entertained. 

[R,, 37 C. 914 = 8 Ind. Cas. 1145 (1146); 9 O.L.J. 383 = 13 O.W.N. 557; D.. 21 M. 269-1 


Appeal against the decree of W. C. Holmes, District Judge of Soot 

Canora, in original suit No. 13 of 1891. . 

The plaint set out that the plaintiffs and defendants were trustees o 
the Venkatramana temple at Mangalore, that the defendants and S'lbba- 
raya Pai. a trustee who died in 1884, spent temnle funds for other 
temple purposes and acted injuriously to the interests of the temple, tha 
since Subbaraya Prti's death, the defendants acted injuriously to t o 
interests of the temple and caused loss to the temple, that the defendan s 
acted independently of the plaintiffs in temple affairs ; and it praye 
for a decree (l) ordering an account to be taken of the temple manage¬ 
ment from 1876-77 to date, and orlering the defendants to make good t o 
loss which was estimated at Rs. 2,600 and (2) prohibiting the defendan 9 
by an injunction from conducting the temple affairs except in conjunction 
with the plaintiffs The defendants filed a joint statement to the 
that the plaintiffs were appointed trustees of the temnle in 1875, but ai 
not enter on the duties of the office, that the plaintiffs took the side o 
certain out-caste Bhandaries in 1876 and were refused all interferen^ i 
the temple affairs, that the temple affairs had always been managed Y 
a single trustee chosen by the community, that till his death m lo 
Snbharaya Pai was the sole manager, that since then 
[400] defendant was the sole manager, that the plaintiff had no * 

join in the management against the will of the managing moktessor, 
the allegations as to the improper management of the ternnie were n 
true, that Subbaraya Pai was soldv responsible for any mismanageme 
during his term of office, that the plaintiffs were not entitled to an a 

nor to join in the management of the temple, and that the suit was bar 


by limitation. , . io 

It appeared that the parties were aonointed trustees of 
question by the committee under the Religious Endowments Ao», • 
Up to the date of Subbaraya Pai’s death he had been in exolueiva mana„^ 
ment; and it is unnecessary for the punioses of this report to s a 
nature of the breaches of trust alleged to have been commi e . - 
lifetime. The breaches of trust dealt with in the fourteenth an 0 
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JUDGMENT. 

In this case objection is taken by the respondents’ vakil to the 
amount of ihe Court fee stamp adixed by the aupellants to their p-^tiiion 
of appeal. Id our opinion the o-ijection t aken at the hearing of trie anneal 
cannot be enteriaineii. The mode in whicn any q iestion as to the amount 
of any fee pa>abl6 in the High Court should be determined is prescribe i 
in Chapter II of the Court Eces Act. The 5ih Section provides that any 
8 uob question ari&iug between the officer whose duty it is to see that any 
fee is paid and any euiior or attorney siiall be referred to the taxing ofB er 
whose decision shall ne final, except in case of a reference biing made by 
him to the Chief Justice when the decision of trie Chief Justice shall he 
final. In the present instance there was no reference to the Chief Justice. 
It is suggested that the provision as to the tinali-y of the taxing officer’s 
decision is [Ml] intended to apply only as b tween the appellant and the 
officer meniioued m the section and ihat it does not prevent a respondent 
from questioning the decision. If this w^re the right construction of the 
section with re erened to the taxing officer’s deci^ion, it mu'^t al-jo hold 
good with regard to the decision of the Chief Justice. Neither decision 
can, in this view, be regarded as final except as regards the p irr.y who has 
filed ibe petition of appeal or other document. We can find nothing in 
the language ol the section to justify ttiis conclusion, Hal it been in- 
tendid lo give finality of such a restricted kind to either decision, the term 
suiior’ Would not have been used. We must hold tiierefore thar- the tax¬ 
ing officer’s ueoision oaniiot be questioned bv the re-pondents vakil. The 
oases to which we were referred are not really in oomt, for ih^ Acr, mak^-s 
adisiinctiou between the High Court and o her Courts and in those cases 
it Was not in the High Court that the appeal out of which the dispute 
vcgaiding the stamp arose had to be fi ed. 

The appeal is against so much of the decree of the District Judge as 
dUmisst'S the p aiutifis' suit, an 1 ohj^ction is taken by the resnon lents to 
the remaining part ol the decree woioh is in favour of the plaintiffs. 

It will be convenient to deal first with the po’nt of lim tation raised 
fiy the rispoudents iu answer to the whole suit. Toe plaimiffs claim is 
of a twoioid uhatacter. Tnere is first the charge of breach of trust Hgainst 
the r«HpOD(ieni8and a prayer for an account, and secon ily 'he allegation 
that the defeudsnts behave independently of the plaint ffs in respect of 
temple affairs*’ a. d a pray^-r for an injunction restraining the defendants 
from conducting the temple affairs wit hout the co operation of the 
plaint ffs. Will, regard to this latter head of claim the plaint U unfortunate¬ 
ly vague, an.i no dale is ass gn d to the alleged exclusi-m of the i lamtiffs. 
In tboir writttn statement the defendants allege that the plaintiffs ’ have 


issues were alleged to have taken pkoe subsequently, and they consisted 
in omissions by the defendants to collect dents due to the institution, 
and their remission of cenain debts due to it by relatives of the defendants 
and leases and mortgages of the trust property in favour of the defendants' 
relatives and detrimental to the institution. Some of these acts had been, 
it was said, sanctioned by the community interested in the temple. 

The District Judge decreed to the plaintiffs the injunction sought 
bat otherwise dismi$>ed the suit. 

The plaimiffs preferred this appeal. 

Pattabhiraina Ayyar and Muikivi Ban, for appellants. 

Bamachandra Hau Sahth and Narayana Bau, for respondents. 
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'*beeti refused all interference in the temple affairs and its management” 
since 1876, and on this they found their plea of limitation. 

We agree with the District Judge in his conclusion on this point. 
It is clear from the evidence that, although the plaintiffs did not take 
any active part in the management of the temple, there was no absolute de¬ 
nial by the defendants of their right to act as trustees. On the contrary 
they were on occasions, for [402] instance in 1384 after the death of Sub- 
baraya Pai, when an acquittance had to be given to his widow, and in 1887 
when a suit was being brought, associated as trustees with the defendants. 
As the present suit was brought in August 1890, there can be no doubt 
that the suit is not barred by the law of limitation, so far as the second 
head of claim is concerned, and no other ground was urged by the respond¬ 
ents’ vakil for imoeaching the decree granting relief in respect of this 
claim. As regards the other claim laid against the defendants, it is con¬ 
tended on behalf of the plaintiffs that the suit is one for which they are en¬ 
titled to claim the benefit of the 10th Section of the Limitation Act and 
that accordingly the defendants can be made liable in respect of 
breaches of trust occurring at any time since they were apnointed trustees. 
To support this contention it is necessary for the plaintiffs to make 
out that they are suing as representatives of the temple in order to 
recover for its benefit the property which belongs to it, and it was ar¬ 
gued by the plaintiffs' vakil that that was in fact the nature of the suit. 
In the view we take it is unnecessary to decide somewhat doubtful 
question whether Section 10 of the Act applies to a suit like the present 
charging breaches of trust and claiming an account. (See Saroda Pershad^ 
Chattopadhya v. Brojo Nath Bhuttacharjee (1) and Thackersey Dewraj 
V. Hurbhum Nursey{2)). For in our opinion the suit is really brought to 
dicate the rights of the plaintiffs as co-trustees with the defendants and 
to protect their interest, and not, except indirectly, the interests of the 
temple. That this is the character of the suit appears from the very 
prayer for an injunction already mentioned. In respect of that prayer 
at least the plaintiffs cannot say that they represent the beneficiaries* 
We do not overlook the language of the plaint on which the plaintiffs 
vakil relies. The allegation that there has been loss to the temple 
and the prayer that the money due to the temple may be paid by the 
defendants are not inconsistent with a suit instituted by the plaintiffs 
on their own behalf, for it is to their own interest to rescue and preserve 
the property of the temple. The matter may be tested by asking whether 
the plaintiffs are entitled to charge against the temple the costs of this 
litigation. How conld this possibly be allowed when it is seen that, but for 
the supineness [403] of the plaintiffs, no breach of trust would have occur¬ 
red and no litigation would have been necessary ? It would be obviously 
unjust to allow the plaintiffs to figure in one character for one purpose ana 
in another for another purpose. It might possibly be different if the defend¬ 
ants were not. as well as the plaintiffs, trustees of the temple, but as 
against the plaintiffs their co-trustees the defendants have defences opao 
to them which would not be available against third parties 
the temple. It has been urged in this case that a trustee is not at libarty 
to sue his fellow-trustee except under special ciroumsbaoces. Tbis is 
defence which is open to the defend^ints as against the plaintiflfa, but 
of course not be open to them if they were oal’ed to account by strangs 
suing solely in the interest of the devasom. That one trnstee mav 


(I) 5 C. 910. 


12) 8 B. 489. 
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a smfe agaiDsfc another charging him with breach of trust is not denied. 
Ihere are precedents for such a suit, but what the plaintiffs' vakil 
has been unable to cite is a case io which a suit such as would ordinarily 
be brought by s, cestui qiie trust has been maintained against a tru^stee bv 
a fellow trustee. We are of opinion that the present suit cannot be re- 
gard^ as a suit brought by the cestui que trust. It is a suit arising out 
of differences between the four trustees which in an incidental way 'only 
can benefit the teraule. Such a suit we do not think can be regarded as 
within the operation of Section 10. Apolyinti then the ordinary law of 
limitation we have to see whether the plaintiffs' claim founded on alleged 
preaches of trust is barred io whole or io part. 

Some of the charges relate to acts done and moneys exnonded before 
the death of Subbaraya Pai: others relate to matters occurring after that 
date and within six years of the time when the suit was brought. The 
suit is in our judgment barred so far as it relates to the former charges, 
for Subbaraya Pai died in July 1884 more than six years before the suit 
was brought. Independently of the bar of limitation the defendants have 
another answer to the charges relating to the management of the temple 
affairs in Subbaraya’s lifetime. As we have alreidy said ibis not in every 
case of breach of trust that one trustee is enabled to sue another (sne Bakin 
V. Hughes (1) and Section 27 of the Indian Trusts Act). When the 
breach of trust is equally imputable to two trustees, obviously no such 
suit can lie. And where there are [404] three trustees and the 
management of the business has been left exclusively to one of them, it is 
clear that as between the other two, who are equally innocent, though 
they may be equally responsible to the cestui que trust, there can be no 
suit instituted. In both of cbese ca^es the parties are in pari delicto. In 
the present case it is part of the defendants’ case and it is otherwise clear 
from the evidence, that Subbaraya Pai was until his death in exclusive 
management of the affairs. Against him or his representatives it may be 
^at a suit could have been successfully brought by the other trustees. 
But thedefendants have nob been shown to bs any more re.sponsible for 
his acts than the plaintiffs themselves. Bjbh plaintiffs and defendants 
have apparently neglected their duty. For these reasons we think the 
plaintiffs must fail so far as they seek to maks the defendants responsible 
for breaches of trust which occurred in the lifetime of Subbiraya. If it 
were necessary to go into the question, we should be unable bo agree with 
the Judge that the costs of litigation carried on by Subbaraya Pai could 
properly be charged against the temple fund. 

^ It remains for us to dail with the o^her charges which form the sub¬ 
ject of the fourteenth and following issues. The facts for the most part are 
admitted. Except in certain instances soecially mentioned b^low, there 
19 evidence to show that the defendants are responsible for the other acts 
and defaults of which the plaintiffs complain. On the other hand, there is 
no evidence to implicate the plaintiffs. The only question therefore is 
whether these acts constitute breaches of trust on the part of the defend- 

J'iis** CDnsidired that it is sufficient answer for 
e defendants bo make these charges to say that they acted with the 
consent of the community, Ha refers bo this ground of defence in con¬ 
nection with almost all the charges laid against the defendants. In our 
opinion this defence cannot be allowed to prevail for two reasons. In the 
rst place it is not proved satiafacbonly that the community did sanction 
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the several acts of the defendants, and secondly, if sach sanction was given, 
it wou d not excuse the deftndants, if olhe^wi5^e they bad been gu Ity 
of breach o( uust. This must cleaily be so, for the trustees of the 
temj-le weie noiappoinied by the community. They were all apuomted 
under the Act of 1863 by the commiiti-e, and to the committee they are 
responsible for their conduct. The fact ihat the community have apuroveJ 
the acts of the trustees may be evidence that [403] such acts were not 
improper—but we fail to see how in any other way bbeir approbation or 
oonseut can qualify the character of the defendants* acts. 

The first act charged ai^ainst the defendants is the remission of 
Bs. 200 arrears of rent due by a relative of the two defendants. Toere is 
tlien a remission of Rs. 183-5-4 an i further a remission of Rs. 539 on a 
document executed by one of the defen-iants, Raghunatha Kini. These 
acts of the defenoants, especially wh n regird is bal to the persons who 
were benehted Dy them, are so clearly detrimental to the interests of the 
temnle that it would be difficult to justify them. No attemut, however, 
has bedn made to prove any special circum-tances ; there is the alleged 
apiJroval ol the community and that is considered by the District Judge 
sufficient justification. Apparently he was uu ier the imoresston that actual 
fraud muso be proved agaiust the defea lants to make them liable. Clearer 
evi'lence of breach of trust than is given with regard to the charges 
embraced iu the fourteenth issue can hardly be conceived. 

The charges embraced in the tif eenth issue are similar in kind and 
the obsorvatious just ma le apuly to tnem. H^re again one of the persons 
beuefited by the remission is a relative of the defeii lants. Toes? charges 
we must also hold to he esttblishel. Tne sixteenth issue relates to mat- 
terswhicb happened in Subharaya’s time The pliintitfs must therefore 
fail iu respect of that issue. Tne seventeenth issue relates to deb's due to 
the temple an<l not collected by the def mdants. The findings on this Isnue 
are not very clear, but we cannot aav than the Judge has errel with re¬ 
gard to it. As to many of the d-ihts it is not shown that the defendants 
are to blame for the non-oulleci-ion. The eighteenth issue embraces three 
matters. The first is a remission of Rs. 280 in favour of a oousiti of one 
of ibe delendants. No justibcaiion is off-rnd. Tnis charge must be 
allowed. The stcondioa matier which occurred in Subbiraya’s time# 
This charge must be disallowed. As toiheihirl we must confess tbafe 
we do uot uoaersiand the chaige. Nor do the observations of the Judge 
upon it give us any definite inf rmation. No particulars of thes-i all-'g'^d 
breaches of trust were given by the plaintiffs, and it is only from the 
issue that we gather the nature of them. We a^'e referred to the answer 
to the interrogatories hut the interrogaiories [406] themselves are not 
before us. Bailing any defini e evidenca we must disallow this charge. 

In the result we mu-»t allow the app al in resp'^ct of the items as to 
which we have foun 1 the deio'idant'* charg-able. Tnere will he a dec'^ee 
for the sums nam d by the Jud^e and allo^e 1 by this ju Ig oent with m- 
ttrest at ^ix percent, from the d^'e whe i the re nissionin each case was 
mane. The appellants are en'itled to costs in this and in the Court 
below propoitionate to the sums which w 11 be decreed to them. Tb^ 
memorandum of objeoiioos is iiismissed with o<>9ts. 

Before drawing up the decee we must ask ihe Diatriob Judge to fi *d 
onevitteuce now on record with regard to the fiiteenth issue, w 'at is *no 
amount list lo the temple by tne bretones of trust mentioned in that i-8ue 
The finding must be submitted within six weeks from the date of the receipt 
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of this order, and seven days will be allowed for filing objeotions after the 
finding has been posted up in this Court. 

[The District Judge having submitted his finding in compliance with 
the above order objections were taken by the parties and the Court called 
for a further finding making, inter alia, the following observation “ with 
reference to the time as to which the loss has to be calculated, it is to be 
observed that prospective loss as well as past has to be provided for, 

* for no second suit can be brought.” 

This appeal coming on for final hearing, the Court delivered the 
following 

JUDGMENT (FINAL). 

In addition to the amount mentioned in the original judgment the 
plaintiffs are entitled to the sum of Rs. 64 and also to the sum of 
Rs. 2,770-5-6 representing the loss of interest on the sum of Rs. 10,250 at 
24 per cent, from 11th September 1836 to the 3rd July 1897. That 
disposes of the case.] 


20 M. 407. 

[407] APPELLATE CIVIL. 

Before Mr. Justice Subraniania Ayyar and Mr. Justice Benson. 

Vasudeva Upadyaya {Defendant No. 2), Appellant v. 
VlSVARAJA Thirthasami AND ANOTHER {Plaintiff and 

Defendant No. 1), Respondents.* 

[26th July and 23rd August, 1897.] 

Letters Patent, Section 15—Civil Procedure Cods —Aci XIV of 1882, Section 538. 

A District Muosif having dismissod a suit oa a prelimio^ry point the District 
Court on appeal made an ordor remanding it to him to be disposed of on the 
merits. Against this order an appeal was preferred to the High Court, wbioh 
came on for disposal before a single Judge, who delivered judgment dismissing 
it: 

Held, that no appeal Uy under Letters Patent, Section 15, against his 
judgment. 

iR., 26 C. 361; 32 M. 68 fF,B.)=8 M.L.J, 231 ; 22 M. 131; 21 M.L J. 1074 (1075) = 10 
M.L.T. 278 = (19ll) 2 M.W.N. 259,] 

Appeal under Letters Patent, Section 15, against an order of Mr. 
Justice Shephard reported as Vasudeva Upadyaya v. Visvaraja Thirtha¬ 
sami (1) where the facts are stated. 

The effect of His Lordships’s order was to dismiss an appeal against 
an order of the District Judge by which a suit dismissed by a District 
Munsif on a preliminary point was remanded to be disposed of on the 
merits. This appeal was preferred by defendant No. 2. 

Narayana Rau, for appellant. 

Ramachandra Rati Saheb, for respondents. 

JUDGMENT. 

Benson, J.—This is an appeal under Section 15 of the Letters 
Patent against an order of Mr. Justice Shephard, dismissing an appeal 
against an order of the District Judge of South Canara in appeal suit 
No. 279 of 1893. remanding a suit to the Court of First Instance under 
Section 562, C ode of Civil Procedure, for disposal on the merits. 

* Letters Patent Appeal No. 79 of 1696. 

(1) 19 M. 831. 
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A preliminary objection is raised that no appeal lies inasmuch as the 
order of Mr. Justice Shephard was passed in an appeal under Section 
538, Code of Civil Procedure, and the last paragraph of that section 
provides that *’ orders passed in appeals under this section shall be 
final.” In reply it is contended that the section does not apply to a 
case like the present where a Judge of the High Court sitting alone 
makes the order, and that, by [408] virtue of Section 15 of the Letters 
Patent, an appeal does lie notwithstanding the provisions in Section 588. 
Id a word, the question is whether the right of appeal given by 
Section 15 of the Letters Patent against an order of a single Judge is, or 
is not, subject to the limitations on appeals prescribed by the Code of 
Civil Procedure. That the right is subject to such limitations was 
decided in Achaya v. Ratnavelu (1) which was followed in the cases of 
Rajagopal in rei2) and in Sankaran v. Raynan KiUti (3), but the 
correctness of those decisions was recently doubted mainly in conse¬ 
quence of a remark of the Privy Council in the case of Hurrish Chunder 
Chotudhry v. Kalisunderi Debi (4), and the question was referred by a 
Division Court of which I was a member for the decision of the Full 
Bench. The present appeal was allowed to stand over pending the decision 
of the Full Bench. The case was ably argued before the Full Bench, 
but no judgment was delivered, as the case was otherwise disposed of. 

The appellant’s Vakil, therefore, now desires that in the present case 
the same question may be referred to a Full Bench, but the arguments 
used before the Full Bench and the consideration which I have 
since been able to give the matter, have satisfied me that the decisions of 
this Court are right, and that there is no ground for referring the quostion. 

Much of the discussion which has centre! round the meaning of 
Section 15 of the Letters Patent considered by itself, and also with 
regard to its effect when read in conjunction with Section 583, Code of 
Civil Procedure, has concerned itself with the meaning of the word judg¬ 
ment’ in Section 15. It is admitted on all hands that if an order made 
by a single Judge of this Court does nob fall within the meaning of the 
word ‘judgment’ as used in Section 15 no appeal will lie under the Letters 
Patent from that order. This Court has, however, in the raporfcel cases, 
given a very wide meaning to the word ‘judgment’ in that section and I 
will assume that the order of Mr. Justice Shephard in the present case is 
a ‘judgment’ within the lueaning of Section 15. 

In order to apprehend the subject clearly it is necessary to refer briefly 
to the statutes and Letters Patent by which the High Court was consti¬ 
tuted, and from which it derives its powers. The [409] High Court 
Act, 24 and 25 Viet., Ch. 104, gave Her Majesty authority to establish a 
High Court at Madras, to consist of a Chief Justice and as many Judg^i 
nob exceeding fifteen, as Her Majesty might, from time to time, think fit 
to appoint. Section 9 of that Act gave the High Court such original and 
^appellate jurisdiction and authority, as Her Majesty by Letters Paten 
might grant and direct, subject, however and without prejudice, to the 
legislative powers of the Governor-General of India in Council, 
powers were conferred by the Indian Councils Act 24 and 25 Viet., Ch. 67» 
the 22nd Section of which empowers the Governor-General to make laws 
and regulations for all Courts of Justice whatever in India, thus, of course, 
including the High Courts. Section 13 of the High Court Act enacts that 
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■subjeofc to aay laws or regulations which may be made by the Govoroor- 
Ganeral in Council the High Court may, by its own rules, provide for the 

exercise of its original or appellate jurisdiction, by one or more Judges, or 

by Division Courts constituted by two or more Judges 

Such rules have been framed by the High Court and it is under the 
rules so framed that a single Judge of the Court passed the order which 
has given rise to this appeal. 

In pursuance of the authority given by Section 9 of the High Court 
Act, Her Majesty issued the amended Letters Patent of 1865, Section 36 
of which deals with the powers of single Judges and Division Courts. It 
declares that “ any function which is hereby directed to be performed by 
** the said High Court of Judicature at Madras in the exercise of its original 
or appellate jurisdiction may be performed by any Judge or by any Divi¬ 
sion Court thereof, appointed or constituted for such purpose under 
Section 13 ” of the said High Court Act, and the section further provides 
for a final decision when a Bench of two or more Judges are divided in 
opinion. 

Section 15 enacts that “an appeal shall lie to the said High Court of 
Judicature at Madras from the judgment (not being a sentence or order 
passed or made in any criminal trial) of one Judge of the said High 
Court, or of one Judge of any Division Court pursuant to Section 13 of 
*' the said recited Act ; and that an appeal shall also lie to the said High 
Court from the judgment, not being a sentence or order as aforesaid, of 
two or more Judges of the said High Court, or of such Division Court, 
;; [410] whenever such Judges are equally divided in opinion, and do not 
amount in number bo a majority of the whole of the Judges of the said 
‘ High Court at the time being ; bub that the right of appeal from other 
judgments of Judges of the said High Court, or of such Division Court, 
shall be to us, our heirs or successors, in our or their Privy Council, as 
hereinafter provided.“ 

Section 44 declares that ' all the provisions of these our Lstters 
Patent are subject to the legislative powers of the Governor-General 
in Council exercised at meetings for the purpose of making laws and 
regulations .... and may be in all respects amended and alter- 
** ed thereby." 

The Code of Civil Procedure was subsequently passedjby the Governor- 
General in Council in the due exercise of his powers in order to regulate 
the procedure in the Civil Courts, and it cannot be denied that any altera- 
liions thereby made in the provisions of the Letters Patent are binding 
upon this Court. This was expressly held in an elaborate and carefully 
reasoned judgment of this Court, to which I have already referred in the 
<5as0 of Achaya v. Ratnaveltc (1), where it was ruled that the right of 
appeal given by Section 15 of the Letters Patent is controlled by Section 
629, Code of Civil Procedure, which provides that an order of a Civil 
Court rejecting an application for review of judgment shall be final. 
That decision was followed in the case of Rajagopal in re (2) where it was 
held that Section 15 of the Letters Patent,being governed by Section 588, 
Code of Civil Procedure, no appeal lay from the order of a single Judge of 
the High Court made under Section 592, Code of Civil Procedure, rejecting 
a n application for leave to appeal in forma pauperis. 

These decisions, it seems to me, are clear and decisive authorities on 
the question before us. Eleven years have elapsed since those decisions 

(1) 9 M. 263. (9) 9 M. 447. 
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were reported, but they have never, so far as I am aware, been dissented 
from or questioned either by this or by any other High Court in India. 
They have been expressly approved and followed by the High Court of 
Allahabad in the cases of Banno Bibi v. Mehdi Husain (1) and Muham¬ 
mad NaiinuUah Khan v. Ihsanullah Khan (2) (Full Bench), and the main 
line of reasoning on which they proceed appears to me to be unassailable. 

[41 l] It is. however, contended that the remarks of this Court in the 
cases reported as 22 v. (3) and Vananqam'ndi v. Bamasamy (4) seem to 
support an opposite view. 

I do not think that this is so. In neither of those cases was any 
reference made to Achaya v. Ratnavelu (5) or Eajagopal in re (6) ; andj 
in fact, both cases were decided on other grounds without any reference to 
the effect of the Code of Civil Procedure in cutting down the right of appeal 
given by Section 15 of the Letters Patent. The question was, in fact, not 
at all considered by this Court in those cases. 

An observation of their Lordships of the Privy Council in Hurrish 
Clumdur Choiodhry v. Kalisunderi Debiil) is, however, strongly relied 
upon as definitely deciding that Section 588 has no application to appeals 
from a single Judge of this Court. It is as follows ;—“ It only remains 
“ to observe that their Lordships do not think that Section 588 of Act X 
“ of 1877, which has the effect of restricting certain appeals, applies to 
“ such a case as this, where the appeal is from one of the Judges of the 
“ High Court to the full Court.” 

I do not think that these word? lay down a general rule that Section 
588 of the Code of Civil Procedure does not apply to any cases in which 
an appeal is sought to be made to the full Court under Section 15 of the 
Letters Patent from the order of a single Judge. I am of opinion that the 
words refer only to the actual case then before the Privy Council. 1° 
that case one Judge of the High Court had refused to transmit to the 
Court of First Instance for execution a decree of the Privy Council. His 
refusal was made the subject of an appeal to the full Court under the 
Letters Patent. Though the matter was brought before the Judge by a 
petition filed under Section 610, Code of Civil Procedure, and the order 
may, therefore, be said to be an order made under that section, still it was 
none the less an order determining a “ question arising between the par- 
ties to the suit in which the decree was passed and relating to theexecu- 
“ tion thereof” (Section 244, Code of Civil Procedure). 

It was, therefore, an order of the kind expressly declared by Section 2 
of the Code to fall within the definition of a ‘decree,’ [412] and, as such, 
it was obviously an order against which an appeal would lie as against a 
decree, and independently of the provisions of Section 588, which section 
enumerates the only orders, other than ‘decrees’ from which an appeal is 
allowed by the Code. Section 588 of the Code manifestly had no appli¬ 
cation to such an order in eaecution as their Lordships were then consi¬ 
dering, and, consequently, when such an order was made by a single Judge 
itwas a proper subject of appeal to the full Court. 

It seems to me that this is all that their Lordships intended to say* 
or did in fact, say. The language used amounts to nothing more than 
this :—" Section 588, no doubt, has the effect of restricting appeals in the 
“ case of orders which are not decrees, but it does not apply to such a casfl^ 
” as this before us which is an order in execution and,there fore, a decree^ 

(9) 14 A. 226. (3) 14 M. 88. (4) 14 M. 406. 

(6) 9 M. 447. (7) 9 C. 482. 
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When, feh 6 i*efor 0 , suoh an order has been made by a single Judge an 
appeal lies to tbe full Oourfc." In this observation, thon, of their Lord- 
ships I find nothing to support the contention that an appeal will He 
under Section 15 of the Letters Patent from every order of a single Judge 
without any regard to the restrictions on appeal imposed by various 
sections of the Civil Procedure Code. The same conclusion, though on 
somewhat different grounds, was arrived at by the Full Bench of the 
Allahabad High Court in the case already referred to ^uhanirtiad Naimullah 
Khan v. Ifi^anullah Khan (1). It is impossible to suppose that their 
Lordships in a mere observation of four lines, without any explanation or 
reasoning, laid down a rule of suoh far-reaching importance, and opposed 
to what appears to be the plain language and intention of the legislature. 
Section 588, Code of Civil Procedure and the whole of Chapter 43, in 
which that section occurs, are expressly made applicable to the High Court 
by Section 632 of the Code. 

More than this, Section 638, Code of Civil Procedure, expressly 
specifies the various sections of the Code which do not apply to the High 
Court, as (1) a Court of Original Jurisdiction, and (2) a Court of Appellate 
Jurisdiction. Section 588 and Chapter 43 are not among the soct’cns 
80 excluded. Moreover, in Section 638 it is added "nothing in this Code 
shall extend or apply to anysjudge of tbe High Court in the exercise of 
“jurisdiction as an Insolvent Court.” Thus, the framers of tho Code had 
clearly [413] before them the various jurisdictions exercised by the High 
Court under tbe Letters Patent, and while excluding the Code from 
operation in regard to portions of that jurisdiction, it declared that it 
should apply in regard to other matters. It seems to me impossible to 
suppose that if the framers of the Code intended to preserve the right of 
appeal from the orders of a single Judge given by Section 15, they would 
have omitted all reference to that section, when dealing with the very 
subject of the applicability of the Code of Civil Procedure to the procedure 
and jurisdiction of the High Court. It is argued that, as Section 15 of 
the Letters Patent is not expressly stated to be repealed or modified by 
the Code of Civil Procedure, the right of appeal given by it must be taken 
to remain in force. But this is evidently not so, for Section 39 of the 
Letters Patent is not expressly stated to be repealed or raoiified by the 
Code of Civil Procedure; yet Section 597 of tbe latter Code imposes a 
limitation on appeals to Her Majesty in Council in respect of decrees in 
suits of a nature cognizable by a Court of Small Causes which limitation 
finds no place in Section 39 of the Letters Patent. Section 597, Code of 
Civil Procedure, therefore, modifies Section 39 of the Letters Patent. I 
think that it is no less clear that Section 588, Code of Civil Procedure, 
modifies, and was intended to modify, the very wide terms of Section 
15 of the Letters Patent. 

It is, however, argued that a distinction is to be drawn between " the 
High Court” and a single Judge of the High Court sitting alone. It is 
argued apparently that a single Judge derives his jurisdiction from, and 
18 a creation of, the Letters Patent, and is inherently subject to the limi¬ 
tation imposed on his powers by Section 15 of the Letters Patent, viz.^ 
that he cannot give any final judgment, but that all his judgments are 
subject to an appeal to " the High Court,” in other words, that the Court 
of a single Judge is congenitally affected by this infirmity that its' judg¬ 
ments must always be subject to appeal to "the High Court.” 
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Ifc is urged that Sections 632 and 638, Code of Civil Procedure^, 
declare that Section 588 (and other sections) apply to “ the High Court,’'" 
but are not declared to apply to a single Judge of the High Court, and 
that consequently the finality which would attach under the Code of 
Civil Procedure to an order of "the High Court” does not attach 
to the order of a single Judge. I [414] am unable to accept the validity 
of this argument. As already noticed Section 13 of the High Court Act 
enables the High Court " to frame rules for the exercise of its original 
or appellate jurisdiction by one or more Judges,” and Section 36 of tho 
Letters Patent declares that " any function which is hereby directed to be 
" performed by the said High Court in the exercise of its original or 
‘ appellate jurisdiction may be performed ” by a single Judge under the 
rules framed under Section 13 of the High Court Act. 

When Sections 632 and 638, Code of Civil Procedure, declare that 
almost the whole Code applies to "the High Court” it is not reasonable to* 
argue that "the High Court” there means the High Court in its strict sense 
of the Chief Justice and all the Judges. It may bo broadly stated that 
" the High Court ” in that sense hardly ever exercises its functions. It 
exercises its functions ordinarily through a Bench of two Judges, and in 
certain cases through a single Judge. I have no doubt but that when the- 
High Court” in these sections is referred to it means the Courts, 
whether of a single Judge or of a Bench of two Judges, which are, from 
time to time, exercising the functions of the High Court. If this is not 
the sense in which "the High Court” is used in these sections, then tho 
Code of Civil Procedure does nob apply at all bo the Courts of a single Judge 
or to a Bench of the High Court, and there is no law to regulate their pro¬ 
cedure. though there is an elaborate law to regulate the procedure of the 
full Court. 

This is a reductio ad absurdum. It may be admitted that the Letters 
Patent do, in a number of sections, draw a distinction between " the High 
Court ” and a Judge of that Court exercising one or more of the functions 
of the Court, and it may also be admitted that, if the Letters Patent stood 
alone without the Code of Civil Procedure having come into existence- 
Section 15 of the Letters Pateni; would have given a right of appeals 
against every judgment of a single Judge, for there is no limitation of the 
right laid down in the section. But the Code of Civil Procedure was pass¬ 
ed for the purpose inter alia of defining the cases in which an app0®I 


should be allowed and those in which it should be forbidden. 

It distinctly says that against certain orders passed under the Code 
no appeal shall be allowed, and it, with equal distinctness, declares that 
the sections in which these restrictions are imposed [415] apply to the 
High Courts. It leads, as already stated, to a manifest absurdity to hold 
that the restrictions do not apply to such orders when passed by a singly 
Judge or by a Bench of two Judges, but only when passed by the ful 
Court. 


Section 44 of the Letters Patent expressly contemplates the Governor- 
General in Council passing laws which shall have the effect of atnen ~ 
ing or altering the provisions of the Letters Patent, and declares that at 
the provisions ” of the Letters Patent are subject to such laws and maV 

be in all respects amended and altered thereby.” .. 

When the Governor-General in Council enacted the Code of Civi 
Procedure he deliberately’ restricted the right of appeal in regard to 
specified orders, and distinctly declared that those restrictions apphod 
the High Courts. All argument, therefore, to show that general wor a 
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in a general Act like fche Code of Civil Procedure ought not to be so cons¬ 
trued as to repeal specific provisions of a special enactment, like the Letters 
Patent, is beside the mark : for the Code of Civil Procedure expressly 
deals with the powers of the High Court, and it does so in pursuance of 
the express terms of the statute under which the Letters Patent were 
issued, and in accordance with an express reservation in the Letters Patent 
themselves. It only remains to notice briefly the argument based on the 
language of the Code itself in Sections 595, 597 and 589. 

The argument founded on Sections 595 and 597 briefly stated is 
this;— 

Section 595 gives a general right of appeal to Her Majesty in Council 
against final judgments, decrees and orders of the High Court subject 
to certain conditions ; and Section 597 enacts that, notwithstanding any¬ 
thing in Section 595, no appeal shall lie to Her Majesty in Council from 
the judgment of one Judge of a High Court, nor from the judgment of a 
Bench of two Judges when such Judges are divided in opinion. The 
reason for this restriction, it is argued, is that the right of appeal and the 
forum in such cases are provided for by Section 15 of the Letters Patent 
which must, therefore, be regarded as still efi^ective and not repealed by 
the Code of Civil Procedure. That it is nob repealed is, of course, true ; 
and it is still effective as regards orders passed under the Code of Civil 
Procedure and declared by the Code to be open to appeal, as well as 
regards orders passed under the provisions [416] of other laws than the 
Code of Civil Procedure. Bub there is nothing in the section to lead to 
the supposition that it was intended to preserve the right of appeal against 
o.il judgments of a single Judge including orders of those classes which 
under the Code are expressly declared to be final. In other words, Section 
597 is not intended to preserve a right of appeal, in cases declared by 
Section 588 not to be subject to appeal. Ig merely forbids an appeal to 
Her Majesty in those oases (admittedly many) when an appeal does lie 
against the order of a single Judge under Section 15 of the Letters Patent 
inasmuch as another/orww, viz., the High Court is provided for such 
appeals. 

The argument founded on Section 589 is this : * The section provides 
** a forum for appeals against orders passed by all Courts, original and 
** appellate, other than orders passed by the High Court in the exercise of 
** its appellate jurisdiction. Evidently, then, as no forum is provided. 
*' this chapter of the Code is not intended to apply at all to such orders 
of the High Court. " The answer to this argument is that Section 632 
of the Code expressly says that this chapter does apply to the High Court, 
but there is no need for Section 589 to provide a forum ^ for appeals 
against orders made by the High Court in the exercise of its appellate 
jurisdiction, since that is already provided for by Section 15 of the Letters 
Patent. I cannot find a single sentence or expression in these or in any 
other Sections of the Code of Civil Procedure which indicate that its pro¬ 
visions are to be controlled and limited by the Letters Patent. On the 
contrary, my conclusion is that the Code of Civil Procedure was intended 
to modify, and does modify, the Letters Patent in certain particulars. 
The Code is the general law which defines the cases in which orders 
passed under it are, and are not, open to appeal, and this general law is 
equally applicable to all Courts, including the Court of a single Judge of 
the High Court. When such Court of a single Judge makes an order 
which the Code of Civil Procedure declares to be an order open to appeal* 
Section .16 of the Letters Patent prescribes the forum to which the appeal 
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is to lie and it also gives a right of appeal against all orders passed 
by a single Judge under other laws than the Code of Civil Procedure, but 
it does not keep alive any right of appeal which is expressly negatived by 
the Code of Civil Procedure either in Section 588 or in any other section. 

[417] I would, therefore, dismiss this appeal with costs on the ground 
that under Section 588, Code of Civil Procedure, no appeal lies. 

SUBBAMANIA Aytar, J.—There can be no doubt that the order of 
the learned Judge, against which the present appeal has been preferred, 
is a ‘ judgment ’ within the meaning of Section 15 of the Letters Patent. 
The question to be determined now is whether Section 588 of the Code of 
Civil Procedure applies here and prohibits the present appeal. The cases 
of Rajagopal in re (1) and Sankara^i v. Raman Kuiti (2J are distinct 
authorities in support of the view that that section applies. But doubts 
having been recently entertained as to whether those cases lay down the 
law correctly, the point was submitted for the decision of a Full Bench. 
The Full Bench before which the point was argued did not however, settle 
it one way or the other, and as my learned colleague holds that another 
reference in the matter to a Full Bench is not called for, I must consider 
myself bound in this case by the authorities referred to. 

Nevertheless I am unable to accept the suggestion that the observations 
of the Judicial Committee in Hurrish Ckunder Ohoiodhry v. Kalisunderi 
Dehi (3) to the effect that Section 588 of the Code is inapplicable where 
the appeal is from one Judge of the High Court to the full Court are mere 
dicta. The tenor of the observations seems clearly to indicate that they 
were intended to be a decision on the point, irrespective of the circum¬ 
stances of the particular case in which the observations were made. For 
the ground of the opinion of their Lordships refers not to the nature of 
the order appealed against, t.c., whether it fell within Section 244 or under 
Section 588 of the Code, but to the relative position of the Judge who 
passed the order and the Court to which the appeal against the order was 
made. No doubt the observations are brief; but the point involved is 
indeed a plain and simple one. Nay, the single reason, assigned in tho 
concluding part of the observations for holding Section 588 to be inapplic¬ 
able, is really the fundamental reason that can be urged in support of 
that view, and the reason is, as I apprehend, that the very scheme of the 
Code as to appeals is that they lie from one Court to another. Consequently 
Section 588, which must be construed with reference [418] to this 
general scheme, has no application to a case where the appeal is from one 
Judge of a Court to the full Court. 

However, whether the opinion in question of the Judicial Committee 
is but a dictum that can be explained away or a decision that is binding 
upon this Court can, in the existing circumstances so far as this tribunal 
is concerned, be satisfactorily answered by a Full Bench ruling only. Id 
the absence of such a ruling I should, as already stated, hold myself bound 
by this Court’s decisions referred to. 

On this ground I concur in dismissing the appeal with costs. 



(1) 9M. 447. 


(2) 20 M. 152. 

296 


(3) 9 C. 462. 



TTII.] RAMALINGA CHETTI V. RAGUNATHA RAU 20 Mad. 419 

20 M. 418. 

APPELLATE CIVIL. 

Before Sir Arthur J. E, CoIUjis, Kt., Chief Justice^ and 

"Mr. Justice Shephard. 

RamaliNGA Chetti (Plaintiff), Appellant v. Ragunatha Rau 

AND OTHERS (Defendants), Respondents.* 

[19tih. 20bh and 29ih July, 1897.] 

Civil Procedure Code—Act XIV of 1882, Section l 2 ^Snit for money—Application by 
defetidant for on account of^dealings ivith plaintiff — Defendant^' right to brifig a 
separate suit, for an account. 

In a suit for money the defendant admitted that there had been money deal¬ 
ings between him and plaintiff, but averred that the taking of an account would 
show tbit the plaintiff was indebted to him. The Court dismi^'sed the plaintiff’s 
suit, but declined to take an account against the plaintiff : 

Held, that the defendant was not entitled to have an account Jaken in the 
suit and that Civil Procedure Code, Section 12. would not have precluded him 
from suing for an account during the pendency of the plaintiff's suit. 

Memorandum of objections tiled by defendant No. 1 under Civil 
Procedure Code, Section 561, in appeal No. 20 of 1896, which was prefer¬ 
red by the plaintiff against the decree of V. Srinivasa Ghariar, Subordinate 
Judge of Kumbakonam, in original suit No. 3 of 1894. 

The plaintiff alleged that the first defendant, together with the other 
defendants, who were the sons of his brother (deceased), constituted an 
undivided Hindu family ; that the plaintiff, at [419] the reQuest of the 
first defendant and his brother, had advanced various sums of money to 
them for the upkeep of the family charities aud for other family purposes, 
and also that they had from time to time made payments to him ; that, 
according to plaintiff’s account, there was due by the family to him on 
14th of October 1892 the sum of Rs. 10.704-8-6, and he now sued to 
recover that sum together with interest. The last paragraph of the plaint 
was as follows :— 

“The plaintiff submits that, though the dealings began more than 
'* three years before suit still the suit is not barred inasmuch as the 
** accounts are mutual, open and current, and also because the plaintiff has 
** appropriated the payments by the defendants within three years before 
*' this action towards sums advanced to them before the said three years. 

“ Defendant No. 1, among other pleas, stated in bis written statement, 
** the first defendant further submits that nothing is due from him to the 
*' plaintiff; on the other hand a large amount exceeding Rs. 5,000 is due 
\\ to the first defendant by the plaintiff, for which the first defendant will 

sue the plaintiff in a separate suit.” ^ 

The Subordinate Judge held that nothing was due to the plaintiff and 
dismissed the suit declining to take an account between the parties for the 
purpose of ascertaining what sum was due by the plaintiff to first 
defendant, who desired that this should be done and with that object ap¬ 
plied for leave to amend his written statement. 

The plaintiff preferred an appeal against the decree dismissing his 
suit, and the first defendant preferred a memorandum of objections under 

Civil Procedure Code. Section 561, with the object of having the account 

taken as above, that a decree for the amount found to be due might be 

given. 

• Memorandum of Objeotiona in Appeal No. 20 of 1896. 
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Mr. Norton^ Rama RaUj Sivasami Ayyar and Ramanuja RaUt for 
appellant;. 

The Acting Advocate-General (Hon, V. Bhashyam Ayyangar)^ Patta* 
bnirama Ayyar and Jivaji, for respondent No. 1. 

. , Court having given judgment, whereby the appeal was dismissed 

with costs, delivered judgment on the memorandum of objections as 
follows :— 


JUDGMENT. 

The only point argued in support of the memorandum of objections- 
was that the Subordinate Judge was wrong [420] in refusing to direct an 
account to be taken with a view of ascertaining the sum due to the first 

was argued that the plain- 
tifif’s suit was in reality a suit for an account, and that the defendant in 
such a suit was entitled to the benefit of the account if it turned out to 
be in his favour, and in support of this view it was contended that the 
first defendant was precluded by the provisions of Section 12 of the Code 
of Civil Procedure from himself bringing a suit for an account against the 
plaintiff. The answer to these arguments is, in our opinion, clear. If it 
were true that the suit was a suit for an account in the proper sense of that 
term, then it would follow, according to the decision in Hurrinath 
Rai v. Krishna Kumar Bakshi (1), which decision illustrates the Eng* 
lish practice, that the first defendant would be entitled to have an 
account taken with a view to obtain a decree for the sum that might 
be found due to him. But looking at the plaint in the present case 
we are clearly of opinion that the suit is not of the supposed character. 
There is no allegation in the plaint that the first defendant was under an 
obligation to account to the plaintiff; there is no allegation of a mutual" 
account, that is, an account showing payments and receipts on the one 
side as well as on the other {Phillips v. Phillijys (2)) ; and further there 
is no prayer for an account. It is true that it was competent to the first 
defendant to have filed a suit for an account against the plaintiff, but that 
circumstance cannot alter the character of the suit actually brought by 
the plaintiff, nor could it entitle the plaintiff to bring a suit for an account 
if otherwise he was not in a position to do so {Padwick v. Staiiley (3)). 
Having regard to the nature of the plaint and to the relations of the 
parties, we do nob think the decision in Hurrinath Rai v. Krishna 
Kumar Bakshi (1) has any application to the present case. These 
observations practically dispose of the argument derived from Section 
12, Civil Procedure Code. There is nothing in the provisions of 
that section to prevent the first defendant from bringing a suit for an 
account against the plaintiff, notwithstanding the pendency of the present 
suit. In a suit for an account brought by him (the first defendant) no 
doubt the matter in issue would have been substantially the matter in 
issue in the present suit. But the relief claimed in a suit for an account 
would differ in kind from [421] the relief claimed in the present suit- 
For these reasons we think that the Subordinate Judge was right in 
refusing to allow an amendment of the written statement. Therefore 
the memorandum of objections is also dismissed with costs. 
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Before Mr. Justice Shephard and Mr. Justice Davies. 


Kaliana Sundaram Ayyar and others {Defendants Nos. 2, 3, 4, 6, 
9, 10 and 19), Appellants v. Umamua Bayi Sahbb and others 
{Plaintiff and Defendants Nos. 13 to 18), Respondents.* 

[25th August and 9th and 23i‘d September, 1897.] 
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Religious Endowments—Fort Pagodas at Tanjore —Right of maruigevient on death of 
the senior w\d(no of the late Maharajah of Tanjore. 


Alter the death io 1855 ol the late Rajah of Tanjore without male issue, 
Goverument assumed charge of the Fort Pagodas,of which he was the hereditary 
trustee. Subsequently, his senior widow Her Highness Kamikshi Bayi Bahoba 
applied that they should be handed over to her as the head of the family for the 
time being ; and Government in 1863 made an order saying ‘‘ it is desirable that 
the connection of Government with the pagodas should ceise ; they will accord¬ 
ingly be banded over to Her Highness Kamakshi Bayi Saheba.” The pagodas 
and their endowments were handed over io pursuance of that order and were 
held by the senior widow till her death in 1892. On her death Government 
ordered that they should be placed under the Devaatanam Committees of the 
circles in which they were situated. The senior surviving widow now claimed 
to bo entitled to possession and the right of management by succession, and 
sued accordingly: 

Held, that Government intended to make an absolute transfer in 18G3 
without any reservation of a reversionary right to make a uew appointment, and 
that whether Her Highness Kamakshi Bayi Saheba took the trust property for a 
widow's estate, or as slridbanam, the plaintiS was entitled to succeed. 


[R., 28 M. 197.J 

Appeal against the decree of C. Venkobachariar, Subordinate Judge 

of Tanjore, in original suit No. 3 of 1894. 

The plaintiff sued as the senior surviving widow of His Highness 
Sivaji Maharajah Saheb, the last Rajah of Tanjore to recover possession 

of the Fort devastanams and their endowments. • • j 

[422] The seven surviving widows of the late Rajah were joined as 
defendants, and a question was raised whether the plaintiff was in fact 
the senior widow and as such the head of the family. This question was 
answered in the plaintiff’s favour in the Subordinate Court and it was 
not re-agitated on the appeal. The first defendant was the Secretary of 
State for India. Tho other defendants were respectively members of the 
Devastanam Committees of the Tanjore and Kumbakonam Circles. These 
oommittees were respectively in possession of the devastanams and other 
properties to which the suit related, under Proceedings of the Government 

in the Political Department, dated 22nd September 1892. 

The late Raja died on 27th October 1855 and the Government of 
Madras by an act of state took possession of his state and his private 
property. Subsequently under Proceedings of the Madras Government, 
dated 21st August 1862, the estate was handed over to his senior ^^dow 
Her Highness Kamakshi Bayi Saheba. These Proceedings contained the 

following directions i— 

" The estate will therefore be made over to the senior widow who 
“ will have the management and control of the property ; and it will be 
her duty to provide in a suitable manner for the participative enjoy- 
ment of tho estate in question by the other widows, her co-heirs. On the 
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.. the last surviving widow, the daughter of the late Rajah or 

_ failing her the next heirs of the lata Rajah, if any, will inherit the 
property. 

Subsequently Her Highness Kamakshi Bayi Saheba in 1862 address¬ 
ed the Government on the subject of the institutions in question in the 
present suit as to which her memorial, dated 24th December 1862, con- 
20 M 421 = passages:— 

7 M-L.J. 324. “ ;„of l prays that the pagodas and charitable 

institutions which have been founded from time to time by members of 

.. family tnay now be made over to her as the head of the family for the 

time being. No objection, she submits, can arise from the eircumstanoe 

" ^ t emale, for the Ranee of Ramnad is the acknowledged 

bead of all the chanties in her zamindari. and has been so judi- 
cially declared by the late Court of Sudder Uddalut. nor are there 
abundant other instances wanting of such trusts vesting in women. 
JThe Government has recently avowed the policy of disconnecting 
itself with the re.igious endowments of the Hindus. Bills for that our- 
2 °?®*T^’°^^“®“ 07 alistis informed, have recently been introduced both in 
.. L^23J your Excellency’s Legislative Council and in the Supreme Legisla- 
^^tive Counci at Calcutta. Indeed, your memorialist is informed on 
what she believes good authority, that the Government of Rladras has 

“ f i°. relinquish the charge of these endowments 

.. care of which was thrust upon it by the measures following on the 

.. IQ favour of a member of the family. Mr. Phillips, then 

Commissioner of Tanjore, is understood to have gone so far in 1858, as 

o recommended the Government to make them at once over to 

Saheb, tnough the Government did not think 6t to sanction 

M proposal Your memorialist will not open up the unhanpy oircum- 

ances w ic would necessarily make such a measure personally repul- 

^ Bive not only to herself but to all the other members of the Rajah’s 

^mily. The steps which led to Suckkaram Saheb’s marriage with the 

Rajah s surviving daughter, have been more than tacitly condemned by 

the Supreme authorities in England and India. It is not essential that 

the charge of these endowments should be vested in a male; and she 

submits that she is the fit and proper person as the senior widow of her 

^ late husband to have the charge of the charitable endowments of the 
family. 

The then Government Agent at Tanjore in forwarding to the Govern¬ 
ment of Madras the memorial just referred to wrote inter alia as fol- 
lowa With reference to fourth item of claim in the memorial, viz., 
the management of the charitable and religious institutions which were 
^ under the charge of His Highness the late Rajah, the right of Govern- 
■*' point of view to provide in whatever way they might 

deem fit, for the superintendence of these institutions, has already been 
placed beyond all question. The only question therefore now for con-? 
sideration is, whether it would be expedient or beneficial to hand 
over the superintendence of them to the memorialist. 

As regards the devastanams or the religions institutions, I am of 
opinion that it is highly desirable that all connection with them on the 
part of Government should cease. Indeed such ought to have been the 
case long ago, for Government, in their Order of Slab July 1858, No. 461 

(paragraph 11), expressly directed the then Commissioner to take measure® 

>1 ^ 
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for the disposal of the pagodas, and also at the same time threw out ft 
suggestion whether they might not be made over wholly or in part to 
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[424] Suckkaram Saheb. son-in-law of the late Rajah, as sole trustee. 

No steps, however, appear to have been taken to give effect to their order 
on account of the ill-feeling which existed amongst the several immediate 
members of the Rajah's family, and the difficulty which presented itself 
in fixing upon a particular individual for the trust contemplated. Now, 
however, that the memorialist, Her Highness Kamakshiamba Bayi 
Sahiba, has been recognized as the head of the family, and has had the 
whole of the private property of the late Rajah made over to her, I 20 M. 421 = 
conceive the Government will be disposed to accede to her request, as 7 M.L.J.824 
far as it relates to the management of the pagodas. 

“ With respect to the chattrams, I have the honour to state that I 
am not prepared to support the memorialist's request. If I had any 
guarantee that they would be properly managed by Her Highness 
Kamakshiamba Bayi Sabiba. I should be happy to recomnaend that 
they should be made over to her, but unfortunately such is not the 
case. Her Highness is, by reason of her sox and position, positively 
precluded from exercising anything like a personal control over her 
affairs, and I am compelled to add that my intercourse during the last 
few months with those whom she would employ, has not given me any 
high opinion of their integrity, nor made me think that they would 
use the chatbram property in any other way than as a means for aggran¬ 
dizing themselves. I hope that I shall not be misunderstood ; I do not 
doubt the good faith of the memorialist herself, hut I cannot say as much 
for her agents. These chattrams are, as the Government are aware, 
possessed of extensive endowments, yielding an annual income of upwards 
of a lakh and a half of rupees, and as the system sanctioned by Government 
in their Proceedings of the loth December 1857, No. 1046, under which 
the management of these institutions is vested in the Collector under the 
provisions of Regulation VII of 1817, has been found to work admirably 
for the last five years, and has given general satisfaction, I bog most 
earnestly, for the sake of the District of Tanjore and of all those really 
interested in these chattrams, that they may not be banded over to the 
memorialist.” 
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Oq these and certain other documents, the Government on 19bh March 
1863 made an order which, so far as it related to the present matter, was in 
the following terms :— 

[425] " ' The Governor-in-Council concurs in the opinion of the 
offciating Government Agent that it would not be advisable to remove 
the chattrams belonging to the late Rajah from the control of the 
Collector. It is desii'able that the connection of Government with the 
pagodas should cease, and they will accordingly be made over to Her 
Highness Kamakshi Bayi Saheba.” 

In pursuance of this order the devastanams were handed over to 
Her Highness Kamakshi Bayi Saheba, and she held possession of them 
until her death which took place in January 1892. The present plaintiff 
now claimed that, from the last-mentioned date, she became entitled to 
their possession and management in succession to the late Ranee. After 
referring to the above circumstances and stating that the trusteeship had 
long been hereditary in the late Rajah’s family the plaint continued :—• 

The Government, however, by its Order, dated the 22Dd September 
1892, No. 587, Political Department, informed her (the plaintiff) that 
the management thereof bad been directed to be transferred to the 
local Temple Committees; that, on receipt of this order, the Collector 
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“ and Government Agent at Tanjore in October following unlawfully took 
**possession of tbe said devastanam irecords and office as well as its** 
“ treasury containing cash, jewels and other valuables; further arranged 
with Nagaraja Punt, who had been appointed by Her Highness Kama- 
“ ksbi Bayi Saheba as devastanam agent under her, and who, after her 
death, was rie facto manager, to hold the management under his 
‘ orders and eventually made over all the properties to the Temple 
Committee of Tanjore Circle, who in their turn, on the application of the 
Committee of Kumbakonam Circle, transferred to them such of the pa¬ 
godas as were lying within their circle together with their endowments ’ 
and that, in this manner, the pagodas and their endowments described in 
Schedule A to the plaint as well as the properties described in Schedule G, 

" which are dedicated for all the plaint pagodas including those in Schedule 
B, both properties being within tbe jurisdiction of this Court, remain in 
‘ the possession of tbe Temple Committee of the Tanjore Circle, represent- 
‘ ed by defendants Nos. 2 to 5, while the pagodas and their endowments 
" mentioned in Schedule B, lying within the jurisdiction of the Kumbakonam 
Subordinate Court, have passed into the possession of the Committee 
“ of Kumbakonam [426] Circle represented by defendants Nos. 6 to 
“12. Plaintiff further states that the Government had no manner of right 
“to so resume the said devastanams all or any of them or to transfer their 
possession and management to the Temple Committee of the Tanjore or 
“ Kumbakonam Circle; that the said committees appointed under Act 
XX of 1863 have no jurisdiction under the provisions of that Act over 
these devastanams ; that the claim, if any, on their part to possession 
and management or to exercise control over them under the provisions 
of that Act, has long ago become barred by limitation; that plaintiff 
^ gave notice of action to the Secretary of State for India in Council 
on the 17th May 1893 ; and that she also served notices upon the Temple 
“ Committees demanding possession of the properties in their custody and 
“ management but without any effect.” 

The written statement pub in on behalf of tbe Secretary of State was 
to the following effect:—“ First defendant states that the plaint pagodas 
“ and their endowments were not the private property of the Eajahs of 
“ Tanjore; that under the treaty of the 25th October 1799 by which the 
“ province was ceded, no provision was made for the retention by the 
“ Eajah of any share in the management of these or any other pagodas 
“ or their endowments ; that subsequently, however, the Government by 
II its Order, dated 5th July 1800, allowed the Eajah to exercise authority 
“ and superintendence over the pagodas in the Fort of Tanjore amounting m 
“ number to 59 or so, and directed the amount of their endowments to be 
“ paid by the Collector to the Eesident on his account, and also consented 
to his appointing an officer for the purpose of ascertaining the appro- 
II priation of the revenue of 43 other pagodas, without at the same time 
|‘ allowing such officer to have any control or authority over the expandi- 
“ ture in connection therewith; that it was by virtue of this order and with 
“ the sanction of Government, the management of the plaint temples and 
“ their endowments vested in the Rajah and it was subject to the 
II conditions contained in the order itself; that again when these properti^ 

“ were taken possession of by the Government on the death of His High- 
II ness Sivaji along with his other properties, by an act of state as held by 
the Judicial Committee of the Privy Council, the Government appoint- 
“ed their own officers to manage them, as then there 
“ existing means of supervision and the Religious Endowments Act, XX 

SO? 
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[427] of 1863 had not been passed into law and it was in fact quite com- 1897 
“petent for them to do so ; that theoflicers so appointed had been manag- Sep. 23. 
ing the properties until about the 19tb March 1S63, when Her Highness 
Kamakshi Bayi Sahiba agreed to have them under her management: that, Appbi.- 
“upoQ her undertaking, those properties were banded over to her, but not BATE 
** ‘unconditionally restored’ to her as stated in the plaint; that she was Civil. 

then managing the properties until her death, not as of right and 
■“ by virtue of her being the senior Ranee entitled to succeed to the Rajah’s 20 »• 

“ personal properties but as a person appointed by Government to manage f 
“ them; and that, after her death, the Government in the exercise of 
their rights of management of those properties and of apnointment 
“of trustees, managers or superintendents thereof, which rights they had 
“ all along retained in themselves, transferred them to tiie local Temple 
** Committees appointed under Act XX of 1863. This defendant contends 
that, by ordering delivery of these properties to Her Highness Kamakshi 
“Bayi Sahiba, the Government did not divest themselves of their right to 
** make such further or other arrangements as they might think proper 
“ with regard to their management and superintendence ; that thereby 
“ they did not recognise or admit any right thereto on the part of the for- 
“ mar Rajahs or in Her Highness Kamakshi Bayi Sahiba or in any senior 
“ Ranee of Tanjore ; that the order after all was purely an executive one 
“ and could be cancelled or varied by them at any time ; that again the 
“ order transferring the properties to the Temple Committees was also 
** perfectly legal and within the rights of the Government, who did not 
“ thereby resume them as alleged by the plaintiff ; that the senior Ranee 
“ among the widows of the late Rajah and in that capacity the plaintiff 
“ has no right to their management; further, that the action of the 
“ Collector in taking possession thereof was not unlawful, but in pursu- 
“ ance of the orders of the Government; and that the Temple Committees 
'* after the transfer of the properties to them, acquired all the rights 
“ conferred and were bound to perform all the duties imposed upon them 
“ by Act XX of 1863 in relation to those properties. He further denies 
“ that the claim of the Temple Committees is barred by limitation as 
stated by the plaintiff.” 

In the written statement of brst defendant was raised a further con¬ 
tention that Kamakshi Bayi Sahiba by the delivery of the [428] plaint 
devastanams made to her did nob become a trustee of the said pagodas 
“ and their endowments and liable as such for maladministration, but was 
“ merely a manager during the pleasure of Government.” This conten¬ 
tion, however, was withdrawn before the settlement of issues on 6rst 
defendant’s motion accordingly, and the written statement was amended 
And paragraph 14 which raised this contention was struck out. 

The Devastanam Committee of the Kumbakonam Circle adopted che 
defence of the Secretary of State, as also did the Devastanam Committee 
of the Tanjore Circle who, however, added that the right of management 
of the plaint properties, even if it belonged to the family of the widows 
of the late Rajah, vested jointly in all the surviving Ranees, and the 
claim of the plaintiff to the exclusion of the other Ranees, was therefore 
not sustainable; that the plaintiff and other Ranees had been already 
found by judicial decision incompetent to manage the trusts in question 
CiUd the suit was unsustainable on this ground also ; and lastly, that the 
assumption by the Government of the possession of the plaint properties 
and the transfer thereof to the Devastanam Committees, even if nob legal 
^or the reasons set out in the first defendant s written statement, 
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constituted an act of state into the validity, of which the Coart had no- 
jurisdiction to inquire. 

Various other pleas were raised by certain of the defendants, including 
that already alluded to, as to the plaintiff’s status as senior widow, and 
another to tbe effect that if the right of management vested in the plaintiff 
at all, it vested in her jointly with her co-widows. These pleas, however, 
were overruled in the Lower Court and subsequently abandoned. 

The Subordinate Judge held that the late Maharajah was the heredi¬ 
tary trustee of the temples in question; the Government restored them 
unconditionally to Her Highness Kamakshi Bayi thereby divesting itself 
of all rights in them ; that by such restoration Her Highness Kamakshi 
Bayi acquired a heritable interest which passed on her death to the plain¬ 
tiff as the senior surviving widow, and accordingly that Government acted 
illegally in taking possession on her death. He consequently passed a 
decree for tbe plaintiff . 

Tbe members of the Devastanam Committees of the Tanjore and 
Kumbakonam Circles preferred this appeal. 

Pattabhirama Ayyar, for appellants. 

[429] The Acting Advocate-General (Hon. V. Bhashjam Ayyangar) 
and Jivaji, for respondent No. 1. 

K. N. Aiya, for respondents Nos. 2 and 6. 


JUDGMENT. 

Shephard, J. —The appellants are the members of the two Devas¬ 
tanam Committees of Tanjore and Kumbakonam. Tbe first respondent is 
tbe senior Banee of the late Maharajah of Tanjcre. 

Tbe suit relates to certain devastanams known as the Fort or Palace 
Devastanams and their endowments, of which the first respondent claims 
to be hereditary trustee in succession to her co-widow Her Highness 
Kamakshi Bayi who died in 1892. Numerous questions appear to have 
been raised at tbe trial in tbe Court below, but in this Court tbe appel¬ 
lants’ vakil did not argue the questions involved in tbe last seven issues 
and confined himself to tbe contentions hereinafter mentioned. 

Whatever estate or interest the late Kamakshi Bayi did acquire, was 
undoubtedly acquired by her, under tbe Order of Government, dated 
19th March 1863, which concludes with the words;—“It is desirable 
“ that the connection of Government with the pagodas should cease, and 
" they will accordingly be made over to Her Highness Kamakshi Bayi 
“ Sahiba." Some attempt was made to show that the late Maharajah 
who died in 1855 and whose property was thereupon seized by the 
Government in the exercise of its sovereign power (see The Secretary of 
State in Council of India v. Kamachee Bayi Sahaha (1)) was not the 
trustee of these pagodas, but possessed over them nothing more than tbe 
Melkotma or sovereign right of superintendence. This point is, in my 
opinion, sufficiently dealt with by tbe Subordinate Judge in the 17th and 
following paragraphs of his judgment. There is a clear distinction made 
in the documents exhibited between the public and the Fort temples. 
The latter are spoken of by Commissioner Phillips, in his letter of tbe 
13th June 1857, as "possessions of the Eaj, which must unavoidably 
remain under management by Government officers nntil the final settle- 
*' ment of Tanjore affairs.” I think the Subordinate Judge is clearly right 
in holding that the late Baja was trustee of these pagodas. 


(1) 7 M.I.A. 476; 
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That being so, the only question is what was the intention of Govern- 1897 
ment in passing the order abovementioned of the 19th March 1863. Sep. 23* 
It is necessary to consider the oiroumsbances which [430] led up to that 
order. On Mr. Phillips' letter abovementioned, the Government obtained Appel- 
the opinion of the Advocate-General as to the course which they could late 
legally adopt with regard to the pagodas and their revenues, and on 21st QiviL. 

July 1858, an order is passed which concludes with the following words : - 

— Under these circumstances, the Governor in Council requests that 20 M. 421 = 
“ the Commissioner will proceed at once to take measures for the disposal? H.L.J. 324. 
** of the pagodas cn the principles above indicated and for making them 
'* over to trustees, reporting the arrangements which he would propose for 
** the sanction of Government before their being carried out. It has occur- 
** red to Government that these devastanams might be made over wholly or 
** in part to Suckkaram Saheb, son-in-law of the late Hajah, as sole trustee. 

** but on this point they would desire to have Mr. Phillips' opinion.” 

On the 21st August 1862 an order was mads by Government to the 
effect that the private property of the late Rajah should be handed over to 
the senior Ranee, the late Kamakshi Bayi, on the terms mentioned therein 
fsee Jijoyiamba Bai Saibci v. Kaynahshi Bayi Saiba (1). The nature of 
these terms was such that the senior Ranee and the other Ranees and the 
Rajah’s daughter were practically placed as between themselves in the 
position, in which they w’ould have been under Hindu Law, had no con¬ 
fiscation of the property taken place. On the 13th January 1863 the 
Government Agent sends up to Government a memorial from the senior 
Ranee with his report upon it. In the memorial occurs this passage ; 

** Finally, your memorialist prays that the pagodas and charitable institu- 
“ tions, which have been founded from time to time by members of her 
family may now be made over to her as the head of the family for the 
** time being. No objection, she submits, can arise from the circumstance 
** of her being a female; for the Ranee of Ramnad is the acknowledged 
“ head of all the charities in her zamindari, and has been so judicially 
*' declared by the late Court of Saddr Addalut." The memorial ends with 
** the submission that the memorialist is the fit and proper person as 
*' the senior widow of her late husband to have the charge of the charit¬ 
able endowments of the family.” 

In his report the Government Agent distinguishes between the pago¬ 
das and the chattrams. With regard to the former, he writes : [431] Now 
however, that the memorialist Her Highness Kamakshi Bayi Sahiba, 

** has been recognized as the head of the family, and has had the whole of 
** the private property of the late Rajah made over to her, I conceive the 
Government will be disposed to accede to her request as far as it relates 
to the management of the pagodas.” It is on these materials that the 
Order of the 19th March 1863 was passed in the following language It 
** is desirable that the connection of Government with the pagodas should 
" cease, and they will accordingly be made over to Her Highness Kamakshi 

Bayi Sahiba.” - . 

The extreme contention on the part of the appellants in the Court be¬ 
low seems to have been that the intention of Government was to constitute 
the senior Ranee, a mere manager removable at pleasure and not to vest 
any estate in her. That contention was not pressed upon us at the hearing 
of the appeal; but it was argued that if the senior Ranee took any estate, 
it was only an estate for life and our attention was called by way of 

(1), 3 M, H. 0. R. 424 (428). 
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1897 contrast to the terms of the disposition of the Rijah's private property 

Bep. 23. expressed in the Order of the 21st August 1862. 

- Whatever may have bean the intention of Government as to the 

Appel- devolution of the estate on the death of Kamakshi Bayi Sahiba, I think it 
LATE clear that they intended to make an absolute transfer without any reser- 

OlVIL. vation of a reversionary right to make a new appointment. The evidence 

- shows that at the time the Government was anxious to divest itself and 

20M. 421=^itg officers of the charge of religious endowments. Only nine days 
7 M.L.J. 324. before the order of Government was passed the Act XX of 1863 receiv¬ 
ed the sanction of the Governor-General. By that Act a distinction was 
drawn between those temples whose trustees had been appointed by 
Government and those which had been managed by hereditary trustees. 
It being competent to the Government to deal with the Fort pagodas in 
such manner as they thought fit, they treated the pagodas as if they be¬ 
longed to the latter class dealing with them in accordance with the provi¬ 
sions of Section 4 of the Act. There is nothing to show that the resolu¬ 
tion so to treat them was intended to be in any way conditional, or that 
it was intended to leave it an open question whether at some future time 
the pagodas might be dealt with in some other way. 

The question still remains what was the precise nature of the estate 
intended to be taken by the senior Ranee. It must be taken C432] that 
the estate was in the nature of self-acquired property in the Ranee’s hands, 
in this sense, that her rights were derivative from Government and bad 
no relation back to inheritance on the death of the Rajah. That was the 
view taken with regard to the private property restored by the Order of 
21st August 1862 (see JijoyiambaBayi Saiba v, Kamakshi Bayi Saibail). 
In the order relating to the pagodas there are no express terms, such as 
there were in the earlier order, regulating the enjoyment and devolution erf 
the estate. The intention of Government may, however, I think, be gathered 
from the terms of the memorial and the report on which the order proceed¬ 
ed. In the memorial the senior Ranee prays that the pagodas may be 
handed over to her “as the head of the family for the time being.’ The 
Government agent supports her claim on the same grounds, saying that, as 
she has been recognized as the head of the family and has bad the private 
property made over to her, he conceives the Government will be disposed 
to accede to her request regarding the pagodas. The Government does 
accede to her request, so recommended by the Agent, and I think it 
may be fairly inferred that the intention was that she should assume 
the management oL the pagodas in the capacity in which she asked 
for it, that is to say, as the head of the family for the time being. It 
cannot be suggested that it was in any other capacity than that of widow 
of the late Rajah that she was chosen as the person to whom the trust 
should be made over. And it must be presumed that the Government iq 
making the grant had in view the personal law of the family to which the 
grantee belonged and intended to create an estate consonant to that law [seo 
Mahomsd Shtemsool v. Shewukram (2), Kunhacha Umma y. Kutu Mammt 
Sajeeid)) This being so, the inference is, I think, irresistible that the 
intention was to grant a widow’s estate, that is. to put Kamakshi Bayi in 
the position which she would have enjoyed had there been no confiscation 
on the death of her husband the Rajah. 

The Advocate-General put the case in two ways. He argued that ifc 
was the intention of Government either to confer on Kamakshi Bayi,» 


(1) 3 M.H.C.R. 434 (428.) 


(2) 31, A. 7* 
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widow’s estate or to grant the trust property to her as stridanam. In 
either view he contended the plaintiff would, on the death of Kamakshi 
Bayi, without issue, be the [433] person eutiblod to succeed. A consi¬ 
deration of the cirouinstauoes under wliich the grant was made, in niy 
opinion, strongly indicates the intention of Government to adopt the 
former course, and that view of the grant is further supported by the 

presumption which exists in favour of the supposition that the estate when - 

re-granted to a member of the original family was intended to possess the ^0 M. 421«. 
qualities which it possessed in the hands of the former holder. For these ^ M.L.J. 32€( 
reasons, I think the Subordinate Judge has come to a right conclusion 
and I would dismiss the appeal with costs to be paid by the appellants to 
the first respondent. 

Davies, J.—I concur throughout. 


20 H. 433^1 Weir 233. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. S. GolUns, Kt., Chief Justice, aiid 

Mr. Jxistice Benson. 


Queen-Empress v . Virappa Chetti.'*' 

[lObh and 17bh December, 1896.] 

P6nai Code—Act XLV 0 /I860, S^ciions 263. ^Q'i^Bncroachinent on-public highway-- 
Public nuisance. 

Whoever appropriates any part ofastreet by building over it infringes the 
right of the public giioai the pirt built over, anl tbcroby commits an oCenoe 
punishable under Penal Code, Section 290, if not one punishable under Section 
283. 

ID.. 10 A.L.I. 362 = 13 Or. L. J 330 = 17 lad. Gas. 574.] 

Appeal on behalf of Goverumeot under Section 417 of the Code of 
Oriminal Procedure against the judgment of acquittal pronounced by ther- 
Second-class Magistrate of Nannilam in calendar case No. 225 of 1896. 

The accused was charged with the offence of causing obstruction in 
a public way punishable under Section 283, Indian Penal Code. Tne 
accused was the owner of a house in a street in the Nannilam Union. 
The charge was that, early in 1895, he widened the pials in front of his 
house by about three feet and thereby encroached upon the street. A 
notice was served on him under Section 98 of the Local Boards Act, 
directing him to remove the encroachments. [434] The encroachments 
not having been removed, he was charged as above under the orders of 
the Taluk Board. The Migistrate said in his judgmentThe Union 
karnam says that the piaU as widened are within the line of the adjoin- 
ing houses east and west, and it is clear from his statement and from 
“ my personal inspection that the encroachments in question cause no 
danger, obstruction, or annoyance to the public. ” 

On this ground he acquitted the accused and the pressnt appeal was 
preferred on behalf of Government against the acquittal. 

The Public Prosecutor (Mr. Powell), for the Crown. 

Tiagaraja Ayyar, for the accused. 


* Oriminal Appeal No. 422 of 1896. 
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The Second-class Magistrate has acquitted the accused in these two 
cases of an offence under Section 283, Indian Penal Code, on the ground 
that the encroachncenb, if such there be, does not cause any danger, 
obstruction or annoyance’ to the public. 

It may be that Section 283 is inapplicable in the absence of evidence 
that danger, obstruction or injury was caused to any particular person, 
bub the acts of the accused clearly fell within the definition of a ‘publio 
nuisance, in Section 268, Indian Penal Code, and was, therefore, punishable 
under Section 290. 

The public is entitled to the use of the full width of the public street, 
however wide it may be. Whoever appropriates any part of the street by 
building over it infringes the right of the public quoad the part built over. 
The act must necessarily cause obstruction to persons who may have 
occasion to use their public right over the part encroached upon. 

The Second-class Magistrate has not decided whether the land built 
over was in fact part of the public street or was their own private land as 
pleaded by the accused. We, therefore, set aside the acquittals in both 
cases, and direct that the accused be re-tried and charges against them bo 
disposed of according to law. 

Ordered accordingly. 


20 M. 433=7 H.L.J. 293. 

[433] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies, 

Uthunganakath Avuthala {Plaintiff), Appellant v. 
Thazhatharayil Kunhali and others 
{Defendants Nos. 4 and 7 to 10), Bespondents.* 

[lObh August, and 7bh September, 1897.] 

Malabar Compmisation for Tenant's Improvements Act—Act 1 of 1887 {Madras), Scctums 

Qic) 7 _ Tenant's agreement in 3890 not to claim compensation far improvements 

already made—Redticlion of rent—Claim to make deduction from the value of 
improvements on account of reduction of rent. 

lo an ejectment suit relating to agricultural property in Malabar, it appeared 
that the tenant was in poesession under an agreement executed in 1890, in which 
it was recited that the tenant’s father had been let into possession thirty years 
previously at a certain rate of rent and had made improvements on the land, and 
the defendant agreed to hold at a lower rata of rent, and not to demand compen¬ 
sation for the previous improvements. The plaintiS relied on the last mentioned 
provisions of the agreement which admittedly related to improvement made since 

January 188G. 

Held, that the provisions relied on by the plaintiff were invalid under Malabar 
Compensation for Tenants’ Improvements Aot 1887, Section 12. 

Held Also PER SUBBAUAHIA AVYAB, J., (Davies, J., diss.), that there was no 
reduction of rent or other advantage given by the landlord to the tenant within 
the meaning of Section 6 (c) and accordingly that the plaintiff was entitled to- 
eviot only on payment of the value of improvements free from any deduction. 

Second appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar at Palghat, in appeal suit No. 816 of 1895, 
affirming the decree of T. V. Anantan Nayar. District Munsif of Kutnad, 
in original suit No. 18 of 1895. 


* Second Appeal No. 1445 of 1896. 
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The plaintiff sued to recover a paramba in Malabar which he had 1897 
purchased from defendant No. 6. The father of defendant No. 6 had leased Sep. 7. 
the land in question to defendant No. 1, who had executed on 15th 
September 1890 an instrument described as a pattam chit which was Appei> 
filed in the suit as Exhibit A. late 

That document so far as is material for the purposes of this report Civil*. 

was in the following terms :— - 

“ My father, the deceased Thama, had, in the year 1034, obtained 20 11.489'=* 
** delivery and possession from you of the item of ^436] property belon-T M.L.J. 293. 
ging to you mentioned in the subjoined schedule in order to effect 

Kuzhikkur and Chamayam improvements in it, and executed to you a 
** rent chit agreeing to pay you annually a rent of 16 paras of paddy 
** measured according to the standard 30 Nazhipara, and 4 annas 7 pies 
*'for plantain bunch. In accordance with this rent-chit the said Thama 
'* effected Kuzhikkur and Chamayam improvements in the property and 
was holding it till his death, after which my elder brother Kunjan, 
who died recently, and myself have been holding it. Now as I have 
*' again obtained delivery and possession from you of the said property on 
** the right of former holding, with all the right of making Kuzhikkur and 
Chamayam improvements in it, having settled with you all the accounts 
" of rent up to the year 1066 inclusive, and having paid to you an earnest 
rent-money of Rs. 14-4-7 free of interest, I hereby agree to hold 
the said property and to pay you the annual rent proposed to be paid to 
*' you of 10 paras of paddy measured according to 30 Nazhipara and valued 
** ac Rs. 5, and of 4 annas 7 pies for plaintain bunch, the paddy to be 
** paid within the 5th of Kanni 1067 (19th September 1891), and plantain 
** bunch on the occasion of the ensuing Onam, and to obtain from you 
I* receipt for the same. After the expiry of 1 year I agree to settle the 
“account of rent with you, to receive back from you the earnest rent- 
“ money, to have the arrears of rent, if any, deducted from the earnest 
“ rent, to receive from you the value of Kuzhikkur and Chamayam impro- 
** vements, to surrender possession to you of the property, and to receive 
“ back this rent-chit from you. As from the amount due in accordance 
with the rent-chit executed by Thama, a remission of 6 paras 
** baa been granted to me also as a consideration for reclamation, I hereby 
“ a^ae nob to demand any value on that score, nor need any value be 

given to me therefor.” l • i-u 

The District Munsif expressed the view that the covenant in tne 

document above recited to the effect that the tenant should not claim 
■any oomnensation for improvements made by way of reclamation, was 
repugnant to the principles of the Malabar Compensation for Tenants im¬ 
provements Act, 1887, and could nob be upheld as a valid covenant. Ha 
accordingly appointed a Commissioner bo value the improvements 
land and passed a decree for possession, on payment by the plainbiQ ot 
the amount of the value of the improvements together with the ^sts 
[«7] of the commission. This decree was upheld on appeal by the {Sub¬ 
ordinate Judge. 

The plaintiff preferred this appeal. 

Mr. C. Krishnan, for appellant. 

Sundara Ayyar^ for respondents. 

JUDGMENT. 

SUBBAMAEIA Ayyab, J.—Though the amount involved in this case Is 
<BCiaU, the questions raised are not unimportant. 
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i897 The facts of the case are briefly as follows :— 

SEP. 7. The land, for the possession of which the plaintiff (appellant) sued io 

- this case, bad, many years ago, been originally demised by the assignor of 

Appel- the plaintiff to the first defendant’s father. After the father’s death tho 
ItATE first defendant succeeded to the possession of the land ; but in 1890 be- 
ClVlL. executed to the landlord Exhibit A. By that instrument it was provided 

- that the first defendant was to hold the land for one year and to surrender 

MH. it at the end of the term. The instrument further stated that the landlord 
S M.L.J. 293. having agreed to allow the first defendant to hold the land for the year at 

a rent which was less (by six paras of paddy worth about Rs. 3) than what 
was payable under the instrument of demise executed when the land was 
originally let to the first defendant’s father, the defendant agreed not ta 
claim compensation for certain improvements.made byway of reclamation 
after Madras Act I of 1887 came into force. The value of those improve¬ 
ments amounting to Rs. 60-14-0 was directed by the Lower Courts to be 
paid by the plaintiff, notwithstanding the provision in Exhibit A respecting 
such compensation. 

The first question for decision is whether the last-mentioned pro¬ 
vision in Exhibit A is invalid under Section 7 of the enactment referred 
to. That section runs as follows:—Nothing in any contract between a 
landlord and a tenant made after the 1st day of January 1886 shall take 
“ away or limit the right of a tenant to make improvements and claim 
“ compensation for them in accordance with the provisions of this Act.’” 

The argument on behalf of the appellant in support of the contention 
that the Lower Courts were wrong in awarding the compensation in ques¬ 
tion was this. The words “ to make improvements and to claim compen¬ 
sation for them” refer only to improvements to be made in the future and 
to compensation which might become due in respect thereof. A contract^ 
however, relating to compensation for improvements already effected does 
nob fall within the section and the clause in question in Exhibit A, which 
refers to [438] such past improvements, is therefore valid. This conten¬ 
tion is. no doubt, plausible, but, in my opinion, it is not sound. 

The necessity for the Legislature taking the extreme step of depriving 
Malabar tenants of their power to enter into contracts with their landlorda 
in regard to improvements arose from well-known local causes. A great 
deal of the land in Malabar, cultivated or waste, belongs to comparatively 
a very fevj jcnviis. The rest of the people who are mostly agriculturists 
have, to earn their livelihood, to obtain what land they want from thes& 
jenmis. So long as there was not much demand for land the condition of 
tenants was not very bad. But with the keen competition for the posses¬ 
sion of land which has been for a considerable time prevailing, the state of 
things altered. Evictions attended with serious dimes became nob 
unusual ; the compensation awardable for improvements made by tenants 
being generally far below the real value of the improvements. Such a 
state of things required to be checked and the condition of tenants called 
for amelioration. Act I of 1887 was the first instalment of legislation 
intended to bring about a salutary change, in these circumstances it is 
difficult to believe that the Legislature meant to prohibit only contracts 
relating to improvements to be effected after such contracts. No doubt, the 
majority of tenants in Malabar, who are ignorant men, may perhaps not 
be quite as able to realize the value of the right to compensation for im¬ 
provements to be made as they would be to realize the value of the right 
lo compensation for improvements already made. Very likely also the 
desire of tenants to secure land for cultivation may, at the time , of the 
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creation of tenancies, induce them too readily to disclaim compensation 1897 
for future improvements. But, on the other hand, it must not be forgotten Bep, 7. 
that the desire to retain land once taken and improved is with these ten- . 

ants not unnaturally far stronger than even the desire to obtain land foi 
the arst time. Oonsequently, the probability of tenants being improperly LATE 

induced to enter into improvident contracts with reference to compensation GlVlL. 

for improvements already made is certainly not less strong than the likeh- 
hood of their entering into such contracts with reference to future improve- 
ments. Looking, therefore, to the reason of the section in question, there 
can be little doubt that the Legislature intended to prohibit contracts 
relating not only to future but to past improvements also. This view is 
coofirmed by the provisions of Section 4 of the Act. The effect o t e 
section is that a tenant [ 439 ] shall not. at the time of the eviction, be 
prejudiced by any custom, which will deprive him of his right to compen¬ 
sation for whatever improvements made during the tenancy . ® c*" 

by himself or by his predece^sors-in-interest. Wnile thus the Legishiture, 
true to its object, has excluded the operation of custom with ® 

improvements made since the creation of the tenancy ti 6 ime 
of the eviction, would it be reasonable to hold that a tenant may, ly 
a contract, prejudice himself in the matter of the improvemen s ma e 
in the course of the tenancy but prior to the contract' To so limit 
the scope of Section 7 would be anomalous and would the 

clear object of the Legislature. The provision in Exhibit A on which the 
plaintiff relies must therefore be held to be invalid, and in no way to aflecb 
the right to compensation for the improvements in dispute. 

The second question for decision is whether m determining the 
amount of compensation to be awarded, the circumstance tha e ren 
payable under Exhibit A was less than that payable under the prior instru¬ 
ment of demise, should be taken into consideration as falling under 


Clause (c) of Section 6 of the Act. . , # n 

As to this, the contention on hehalf of the plaintiff 
■was that the first part of the clause applied to the case and that within the 

meaning of that part there was, according to the facts ® 

of rent" given by the landlord to the tenant, for which due allowance 

should he made in favour of the landlord. In order to sea w “ 
there is in this contention, it is necessary to bear in mm o , 

position in which the parties to Exhibit A stood ■with 
other when the document was executed. Now before i s e ’ 

tenancy, that commenced in the first defendant s fat er s ■ 

was continued bv the first defendant, seems to have been one from year to 
year. But in 1890 that tenancy was determined by the inutual cense 
of the landlord and the tenant and the accounts relating to the rent p y 
able in respect of that tenancy were settled and the balance due was paid 
up. Then came into existence Exhibit A whose terms, even if thev 

been the same as those of the prior d®“i®®’ “"^Vas 

creation of a fresh tenancy. Not the less so certain y -pYhihit A 

has already been seen, are different ; since the held over 

was for a year certain, although the tenant, as a ma er “ro/lnpfinn nf 

Can it be said under these circumstances that there was Areated 

£440] “rent”? Now these words imply a lessening of a J 

by the contract under which the property improve i _ 3 

doubt in letting the land again at the smaller amoun _ 

• as rent in Exhibit A, the landlord showed a favour to the tenant. 
the favour was one which did not relieve the tenant to any ex en 
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the payment of anything due under the demise with reference to which 
the improvements were made. It follows that the facts relied on did not 
amount to a reduction of rent" as contended for the plaintiff. 

The second contention was that though there might not have been 
“ reduction of rent," yet there was an “ advantage" given by the landlord 
to the tenant within the meaning of the latter part of the clause. Now 
tbe word “ advantage" in that part is qualified by the term ‘ other" and, 
in a context such as that under consideration, on the principle of ejiisdem 
{/ener/s, " other” means “other such like.” But from what has just 
been said with reference to the reduction of rent it will be seen that 
the advantage given to the first defendant in allowing him to bold under 
Exhibit A at the smaller amount of rent mentioned therein, was one which 
did not relieve the defendant partially or wholly from any subsisting lia¬ 
bility. Such advantage cannot therefore be held to be similar to a 
■'reduction or remission of rent," the particular kinds of advantage the 
enumeration of which precedes tbe general words “ other advantage " in 
the clause and which, of course, as already stated, imply a discharge 
partial or complete from an existing obligation. Tbe latter part of the 
clause also is therefore inapplicable. 

Lastly, as to the costs awarded to the respondents on account of 
the fee paid to the Commissioner, who was deputed to ascertain the value 
of the improvements, I do not think that there is sufficient ground for 
interfering with the discretion exercised by the Lower Courts. (See 
Narayana v. Narayana (1)). 

I would therefore, dismiss the second appeal with costs. 

Davies, J.—The first question raised by the plaintiff (appellant) is 
whether tbe first defendant was bound by his agreement in A not to 
demand compensation for his improvements. With reference to Section 7 
of the Malabar Compensation for Tenants’ Improvements Act, 1887, it 
was argued that that section applies to improvements [441] to be made 
after the date of the contract; but I think it is clearly intended to refer 
to any improvements made after the first day of January 1886 whether 
the contract be made prior to or subsequent to the making of such 
improvements. The contract in this case was made in 1890, but it related 
to improvements admittedly made after the 1st day of January 1886. I 
therefore hold that it was void under Section 7 of the Act and was 
therefore not binding on the first defendant and therefore not upon those 
who claim through him. 

Tbe second question raised is whether tho plaintiff is not entitled to 
deduct from the compensation payable the value of a certain reduction 
made in the rent in consideration of the said improvements. The amount 
of the reduction was 6 paras of paddy per annum, and this reduced rate 
of rent was enjoyed for 5 years ; so that 30 paras of paddy is tbe amount 
claimed in reduction by the plaintiff under Clause (c) of Section 6 of the 
Act. I think the plaintiff is clearly entitled to make this deduction from 
the value of the improvements payable by him. It was urged that tbe 
reduction of rent, in order to be a good set-off against the value of impro¬ 
vements, should have been made in an existing rental, and not upon a new 
rental agreement such as A is. But I find that Exhibit A was only a 
renewal of an old lease held by the first defendant’s father from the year 
1859, and it may therefore be taken to be a continuation of the old lease 
and not a new lease. Even, however, if it was otherwise and the first 
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defendant had bean a stranger and a new-comer, he did as a fact got a 
redaotion of rent upon the former lease amount in consideration of the 
improvements which he had aoQuired from the last tenant in whose shoes 
be stood in regard to them, and therefore it saems to me quite immaterial 
whether it was upon the old lease or the new one that the reduction is 
olaimable, the fact being that in consideration of such improvements as 
existed on the land, the value of which the landlord has now to pay the 435 ^ 

tenant, the latter did set a reduction of rent. 7 im r i 9 ^ 

The only other point is whether the plaintiff was chargeable with the^ m.l.j. zio. 

whole of the costs of the commission, viz., Rs. 15, the Commissioners 
fee. I think that as the defendants made a claim for more than double 
what the Commissioner has found to be due to them, the fee for the 
Commissioner should have been divided equally between the plaintiff and 
the defendants as one side has gained as much as the other. 

[442] The result is that there should be deducted from the amount 
payable for improvements by the plaintiff the value of 30 paras of piddy, 
namely, Rs- 15, the amount by which the rent was reduced and that the 
amount of the Commissioner’s fee payable by the plaintiff to the defend¬ 
ants is reduced from Rs. 15 to Rs. With these modifications, I 

would dismiss the second appeal with proportionate costs. 

Under Section 575 of the Code of Civil Procedure, the judgment of 
Mr. Justice Subramania Ayyar prevails and the second appeal is 
•dismissed with costs. 


20 M. 442. 

APPELLATE CIVIL. 

Before Sir Arthur J. II. Collins, Kl., Chief Justice, and 

Mr, Justice Benson. 


Ariya PiLLAi {Appellant), Appellant v. Thangammal 
(Bespondent), BcspondenL* [30th November, 1896.] 

■Siuxesiion Certiflcaie Act^Act VII of 1889 . Secitons 9, 10-Order/or issue of certiil- 
cate subject to security being given—Appeal. 

Oa a contested application for a succession certificate under Act VII of J889, 
an order was made for the issue of the certificate on security being furnished by 
the applicant. The opposite party preferred an appeal against the order ; 

Held, that the appeal was maintainable. 


IF., 6 Ind. Gas. 599=7 M.L.T. 246 ; Com., 26 A.!l 73 = 23 A.W.N. 225 ; R., 13 Bom. 
L.R. 1208 (1209) ; 4 Ind. Cas. 639 (640) = 139 P.R. 1908-4 P.L.R. 1909 , 5 0 0. 

213,] 


Appeal under Letters Patent, Section 15, against the judgment of 
Subramania Ayyar, J , in civil miscellaneous appeal No. 9 of 1896, 
rejeobing an appeal which was preferred against the order of T. M. 
Horsfall, District Judge of Tanjore, on civil miscellaneous petition 

No. 526 of 1895. . - . ^ ./m- 

The above petition was preferred in the District Court of Tanjore 
under Act VII of 1889 by the widow and opposed by the undivided brother 
of one Naga Pillai deceased. By the order appealed against the District 
Judge directed that the succe 9 -[ 443 ] 8 ion certificate should issue to the 
widow on her giving security which she subsequently did. The brother 

• Letters Patent Appeal No. 100 of 1896. 
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appealed to the High Court and bis appeal came on for disposal before' 
Mr. Justice Subramania Ayyar, who delivered judgment as follows:— 

SUBRAMANIA Attar. J. —On behalf of the respondent it is argued 
that the order appealed against was an interlocutory order against which 
no appeal lies {Bhagaiiani v. Manhi Lai (1).) This seems to be so as it 
appears that, after the security was furnished, the Judge passed on 
the 25th October 1895 an order granting the certificate. I therefore reject 
the appeal with costs. 

The appellant now appealed as above under Letters Patent, 
Section 15. 

Seshagiri Ayyar, for appellant. 


OEDER. 

We are unable to agree with the learned Judge that an appeal does- 
not lie. The Allahabad case on which be relies was considered and dis¬ 
sented from by a Bench of this Court in Venkatasami Naik v. Chinna Nara- 
yana iVaeil* (2) which, however, does not appear to have been brought to 
the notice of the learned Judge. 

We agree with the previous ruling of this Court. 

On the merits, however, we find no ground for the appeal. There is- 
no affidavit or other evidence to show that the District Judge refused to 
examioe any witness whom the appellant desired to examine. 

The Vakils on both sides were heard. 

We dismiss the appeal. 


20 H. 444 = 2 Weir 452. 

[444] APPELLATE CRIMINAL. 

Before Sir Arthur J. E. Collins, EL, Chief Justice,' and 

Mr. Justice Shephard. 


Queen-Empress v. Venkatabam Jetti.* [Hth January, 1897.] 

Criminal Procedure Code—Act X of 1882, Section ll-Sentence imposed in British 
India postponed till expiry of a sentenu imposed in Mysore. 

It is competent to a Magistrate in British India to pass a sentence which 
should take eflect after the expiration of a sentence in Mysore. 

Case reported for the orders of the High Court under Section 438 of 
the Code of Criminal Procedure by H. Bradley, District Magistrate of 

Coimbatore^ ^ . 

A persoDi who was undergoing a sentence of six years rigorous 

imprisonment in the jail at Mysore, was tried by the Tahsiidar-Magistrate 
of Kollegal in calendar case No. 135 of 1891 for the offence of theft^ in a 
building, and was convicted and sentenced to six months rigorous imprison¬ 
ment to take effect after the expiry of the sentence which he was undergoing 
in the Mysore Jail. The District Magistrate entertained a doubt as to 
whether it was legal for the sentence imposed in a British Court to be 
postponed until the prisoner had served out in a foreign jail a sentence 
imposed in a foreign Court. He accordingly reported the case for the 
orders of the High Court as above. 

The Public Prosecutor (Mr. Powell), for the Crown. 


• Criminal Revision Case No. 549 of 1896. 

(2) Appeal against Order No. 32 of 894 (nnreported). 
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ORDER. 

We think it was competent to the Magistrate to pass a sentence 
which should take effect at the only time when it could take effect, viz., 
after the expiration of the sentence in foreign territory. 

We therefore decline to interfere. 


1897 
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20 H. 443 = 2 Weir 384. 
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Before Sir Arthur J. H. Collins, Kt., Chief Ja<iiice, and 

il/r. Justice Benson. 


Queen-Empress u. Ram-aling.\m and others.* 

[30th October, 1896.] 

Criminal trial in Sessions Courtr^Examination o{ some of the witnesses bound over^ 

Sloping the 

Cert iio persons were tried in a Sessions Court for the oSence ol dacoity. Seven 
witnesses had been examined for the prosecution by the Committing Magistrate 
and were bound over to give evidence at the trial. After five witnesses have 
been examined, the Judge asksd the jury whether they wished to bear any 
more evidenoe, and, on their stating that they did not believe the evidence and 
wished to stop the ease, the Judge rec'>cded a verdict of acquittal: 

Hald, that the procedure adopted was wrong, and that no final opinion as to 
the falsehood or insufficiency of the prosecution evidence ought to have been 
arrived at until the two remaining witnesses had been examined. 

Case of which the records were examined by the Fligh Court under 
Section 439 of the Code of Criminal Procedure in calender case No. 38 
of 1896 on the file of the Sessions Court of Taujore. 

Ten persons were tried for the offences of rioting, d.icoity and mis¬ 
chief. The charges of the offences of rioting and mischief were withdrawn 
by the public prosecutor with the consent of the Court under Section 494 
of the Code of Criminal Procedure. The trial cn the charge of dacoity was 
stopped after the examination of five of the witnesses for the prosecution, 
when the jury stated that they did not believe the evidence, and the 

accused were acquitted. . .or < 

The High Court sent for the records of the case under Section 43 j of 

the Code of Criminal Procedure. 

The Public Prosecutor (Mr. Powell), for the Crown. 

Bamanuja Rau, for the complainant. 

Krishnasami Ayyar, for the accused. 

JUDGMENT. 

The Sessions Judge having examined five witnesses for the prosecution 
and there being no further direct evidence of the offence, asked the jury 
whether they wished to hear any more evidence, and on their stating 
that they did not believe the evidence and wished to stop the case, the 
Judge recorded a verdict of [446] acquittal. We are unable to approve 
of the procedure adopted by the Sessions Judge. It is not warranted by 
any provision of law, and it might, under certain circumstances, lead to a 

failure of justice. 

It appears that there were, in this case, two other witnessea 
examined before the Magistrate, and bound over to give evidence at tho 

• Griminal Revision Case No. 414 of 1896. 
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1896 trial, whose evidence, if believed, would have corroborated the case for 
Oct. 30. the prosecution, and might possibly have led the jury to form a different 

- opinion of its credibility. No final opinion as to the falsehood or insuffi- 

Appel- ciency of the prosecution evidence ought to be arrived at by the Judge oi; 

LATE jury until the whole of that evidence is before them, and has been oonsi* 
Criminal, dered, and the jury ought, if need be, to be cautioned by the Judge to this 

- effect. If, however, at the end of the prosecution evidence, the Public 

20 M. W5» Prosecutor waives his right to sum up the evidence, where he has such 
2 Weir 381. right, and the jury then express an opinion that the evidence is incredible 

and the Judge agrees with them in such a case, we do not. as at present 
advised, say that it is necessary for the Judge to go through the formality 
of summing up the case to the jury. Their opinion might, in that case, 
we think, be at once accepted as a verdict. But we are clearly of opinion 
that this should not be done until the whole of the prosecution evidence 
has been duly recorded. In the present case, looking to the evidence 
recorded and all the circumstances, we do not think it necessary to do 
more than point out the proper procedure for the future guidance of the 
Sessions Judge. 


20 M. 146. 

APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 


Nathuram Siviji Sett {Plaintiff), Apoellant v. KOTTI HaJI 
(Defendant), Eespondent* [26th January, 1897.] 

Civil Proeedure Code, IBS2, Section 252—Legal representative^Suit against the heir 
and possessor of the assets of a deceased person. 

Where a party is sued for money as the heir aud possessor of the assets of a 
deceased debtor, and it is proved that he has received sufficient assets to meet 
the debt, a personal decree therefor can be passed against him. 

[R., 16 C .L.J. 575 = 17 Ind. Gas. 963 ; 6 Ind. Cas. 397 = 8 M.L.T. 105,] 

[417] Second appeal against the decree of A. Thompson. District 
Judge of North Malabar, in appeal suit No. o6o of 1894, modifying the 
decree of K. Eamanatha Ayyar, District Munsif of Oannanore, in original 

suit No. 491 of 1893. 

This was a suit for the price of articles purchased from the plaintiff, 
brought against the defendant as the heir and legal representative of the 
purchaser. The District Munsif passed a personal decree against him, 
which, on apueal, was modified by the District Court and altered to a 
decree passed against him as the legal representative of the deceased. 
The plaintiff appealed to the High Court. 

Mr. C. Erishnan, for appellant. 

Sankara Menon, for respondent. 

JUDGMENT. 

The Judge is in error in stating that the defendant was sued only as 
legal representative of the deceased. He was in fact sued as the hair and 
possessor of the assets of the deceased. It having been proved in the suit 
that the defendant had received sufficient assets to meet the plaint debt, 
the Court of First Instance was justified in passing a personal decree 

* Second Appeal No. 1213 of 1895. 
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against him in the suit for that debt, and it was not necessary to wait 
for execution proceedings to determine the extent of the defendant’s 
personal liability as contemplated in Section 252 of the Code of Civil 
Procedure. The case of Magalhiri Garudiah v. Narayana Hungiak (1) 
is in point rather than the case of Janaki v. Dhanii Lall (2), quoted by 
the Judge. We must, therefore, reverse the decree of the Lower Appellate 
Court and restore that of the District Munsif. The defendant (respondent) 
must pay the plaintiff's costs in this and the Lower Appellate Court. 
This disposes of the memorandum of objections which is simply dismissed. 
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[448] APPELLATK CIVIL. 

Before Mr. Justice Davies and Mr. Justice Benson. 

VENKAYYA {Respondent), Appellant v. Ragavachaulu (Appellant), 

Respondent. [26th February, 18U7.] 

Ctvi? Procedure Code—Act XIV of 188-2, S^ciiou 583— Limitation .lei— XV of 1877, 
Schedule //, Article 79— Applicatioyi for restitution—Period of limitation—Fraud, 

Applications made to obtain restitution under a decree in accordance with 
Civil Procedure Code, Section 533, are proceedings in execution of that decree 
and ate governed by Limitation Act, Schedule II, Article 179. 

Appeal under Letters Patent, Section 15, against the judgment of 
Mr. Justice Parker in appeal against order No. 13 of 1895 reversing the 
order of K. C. Manavedan Raja, Acting District Judge of Nellore, made 
in civil miscellaneous appeal No. 3 of 1891, affirming the order of P. Adi- 
narayanayya, District Munsif of Kanigiri, made on execution petition 
No. 144 of 1894. 

This was a petition put in under Civil Procedure Code, Sections 330 
and 335, by the defendant in original suit No. 127 of 1H79 on the file of 
the District Munsif of Kavali to obtain restitution. 

The District Munsif rejected the application as being barred by the 
twelve years’ rule of limitation overruling the petitioner’s plea that he had 
been prevented by fraud from executing the decree. 

The District Judge affirmed the decision of the District Munsif. 
The petitioner preferred an appeal to the High Court, which came on for 
hearing before Mr. Justice Parker, who said:—“ I have no doubt that 
I* proceedings taken for obtaining restitution under Section 583 of the 
Civil Procedure Code are proceedings in execution of the decree. The 
petition itself is put in under Section 230 and execution will be barred 
under the twelve years’ rule, unless defendant has by fraud or force been 
prevented from executing the decree.” He proceeded to refer to the 
allegations of fraud made by the petitioner and in the result set aside the 
order of the District Judge and remanded the case to be re-heard. 

The respondent preferred the present appeal under the Letters Patent, 
[449] SeshagWi Ayyar, for appellant. 

Ramachandra Ran Saheh, for respondent. 


JUDGMENT. 

We have no doubt but that the learned Judge is right in hold¬ 
ing that applioations made to obtain restitution under a decree in 


fl) 3 M. 859. 


• Letters Patent Appeal No, 39 of 1896. 
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accordance with Section 583, Civil Procedure Code, are proceedings in 
execution of that decree, and are governed, as regards limitation, by Article 
179 of the second schedule of the Limitation Act. This is in accordance 
with the view taken in Nand Ram v. Sila Ram (1). 

The appellant's vakil relies on a remark in the case reported as 
Kurupam Zamhtdary. Sadasiva (2) to the effect that the learned Judges in 
that case were disposed to think that the application in a similar case was 
governed by Article 178. That remark, however, is a mere obiter dictum and 
• as such is not binding on us. One of the Judges who took part in that 
case is the learned Judge, whose order in the present case rules that 
Article 179 is the article properly applicable. The appeal, therefore, fails 
and we dismiss it with costs. 


20 H. 449=7 M.L.J. 22S. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


Baja Goundan {Defendant), Appellant v. Kangaya Goundan 
[Plaintiff), Respondent.'^ [29th March, 1897.] 

Eeni Recovery Act—Act VllI of 1865 {Madras), Section •J8—Limitation—Suit to recover 
property lurongfully distrained. 

The plaintiff sued to recover certain property wrongfully distrained by the 
defendant who was his landlord, or in the alternative for its value. The defend¬ 
ant had tendered no patta to the plaintiff, but the distraint had taken place pro¬ 
fessedly under the Rent Recovery Aot, The suit was not brought within six 
months from the date of the wrongful distraint: 

Held, that the suit was not barred under Rent Recovery Act, Section 78. 

[R., 27 M. 430 ] 

Second appeal, against the decree of W. J. Tate, District Judge of 

Salem, in appeal suit No. 181 of 1894, affirming the decree of [450] 
Syed Tajuddin Saheb, District Muosif of Namakal, in original suit No. 469 

1893. . . „ , . u u 

The plaintiff sued to recover certain property alleged to have been 

illegally distrained by the defendant who was his landlord more than six 

months before the institution of this suit. The defendant pleaded that the 

suit was barred under the six months’ rule in Section 78 of the Bent 

Becovery Act. n a • / 

The District Munsif overruled this plea and passed a decree m favour 

of plaintiff, and his decree was affirmed on appeal by the District Judge. 

The defendant preferred this second appeal. 

Subramania Ayyar, for appellant. 

Sundara Ayyar, for respondent. 

JUDGMENT. 

This was a suit by a tenant to recover specific property alleged to 
have been wrongfully distrained by his landlord, the defendant. The 
plaint prayed for the recovery of the property, or of its price, Bs. 100. 

The defendant pleaded that* the suit was barred by the special limi¬ 
tation prescribed under Section 78 of Bent Beoovefy Act (Madras) VIII 

• Sdcood Appeal No. 14 of 1896i 

(1) 8 A. 646. (3) 10 M. 66- 
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of 1865, as the suit was brought more thao six months after the cause of 
aotioD aoorueJ. Section 78 enacts that " nothing in this Act containei 
* shall be construed to debar any person from proceeding in the ordinary 
tribunals to recover money paid, or to obtain damages in respect of any* 
* thing professedly done under the authority of this Act: 

** Provided that Civil Courts shall not take cognizance of any suit 
instituted by such parties for any such cause of action, unless such suit 
shall be instituted within six months from the time at which the cause 
of action arose.” 

The District Judge held that the distraint was not an act professedly 
done under the law, but in defiance of it, inasmuch as no patta bad, in 
fact, been tendered as required by law and he referred to Srinivasa v. 
Emperumanar (1) in support of his decision. He, therefore, held that the 
special limitation in Section 78 of Act Vlllof 1865 did not apply, but 
that the case was governed by Article 49, Schedule Hof the Indian Limi¬ 
tation Act, and confirmed the decree of the District Munsif awarding the 
plaintiff Ks. 60 as the value of che pronorty distrained. 

[431] The defendant appeals. 

We are unable to agree with the District Judge that the anpeilant 
did not act professedly under the Rent Recovery Act, but in defiance of 
it. The case of Srinivasa v. Empernmanar (1) stands on a different footing 
from the present case. There the Sub Collector, finding that the formali* 
ties required by the Act had not been observed, removed the attachment 
and directed the restoration of the property. The cause of action was the 
refusal to restore the property after such order. That could not, in any 
view, be regarded as a thing even professedly done under the Act. It was 
clearly a wrongful withholding of tbe property independently of any pro¬ 
visions of the Act. In the present case tbe distress professed to be made 
by the landlord under tbe provisions of the Act. The fact that no patta 
had previously been tendered, though it may affect the legality of the 
distress, does not alter its character as a thing done professedly under the 
Act. We, therefore, disagree with the ground on which the District Judge 
has based his decision. We, however, hold on other grounds that Section 
78 is inapplicable. 

The special limitation provided in that section must be restricted to 
the classes of suits specified in the section, viz.y to suits (1) to recover 
money paid and (2) to obtain damages in respect of anything professedly 
done under the Act. The present suit was for the recovery of specific 
moveable property, and therefore does not fall within the category under 
Section 78. W^'e are satisfied that the suit was not brought in this form 
in order to evade the limitation provided by Section 78. The suit was for 
a jewel and a brass pot, and there was no allegation on either side that the 
property had been sold prior to the suit. The mere fact that there was 
an alternative prayer for the value of the property, does not alter the 
ossenbial character of the suit as one for recovery of specific moveable 
property. 

As Section 78 is inapplicable, the limitation is that prescribed by 
Article 49, Schedule 11 of the Indian Limitation Act, and the suit is nob 

hatred. 

We, therefore, confirm the decrees of the Courts below and dismiss 
this second appeal with costs. 
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[452] APPELLATE CIVIL. 

Before Mr. Justice Subramunia Ayyar and Mr. Justice Benson. 

Ramasami KottadiaR and others {Defendants), Appellants v. 
Murogesa Mudali and others {Plaintiffs), Respondents.* 

[7th and 8th April, 1897.] 

Jnsolvent— Vesting ordei-Subse^uent aitachment^Dismissal of msolvency petition— 
Creditor's trustees, 

A judgment-debtor was declared an insolvent by tbe Court for the Relief of 
Insolvent Debtors, Madras, and a vesting order was made. Part of his property 
was subsequently attached in execution of a decree. Afterwards, bis petition in 
insolvency was dismissed and the vesting order discharged. On the same date a 
creditor’s trust deed was executed, of which the plaintiffs were the trustees. 
They now sued to set aside the proceedings in execution and to cancel the sale of 
the property which had been sold in execution after the date of the trust deed: 
Held, that the suit was not maintainable. 

£Appr., 27M-7 = 13M.L.J. 372: R*, 16C.LJ. 162 = 14 Ind.Cas. 519.J 

Second appeal against the decree of T. Ramachandra Rau, Subor¬ 
dinate Judge of Triehinopoly. in appeal suit No. 165 of 1892, reversing 
the decree of T. M. Rangachariar, District Munsif of Triehinopoly, in 
original suit No. 377 of 1890. 

Tbe plaint set forth that certain immoveable properties now in ques¬ 
tion belonged to Venkatesa Tawker ; that he applied to the High Court, 
Madras, on 11th January 1888, to be declared insolvent, whereupon on 
the same day, the High Court passed an order vesting the properties in 
the Official Assignee; that, subsequently, Venkatesa Tawker entered into 
an arrangement with his creditors, by which tbe plaintiffs and one 
Rangachariar were appointed trustees for the purpose of clearing off all 
bis debts; that, under the composition deed (which was executed on 17th 
December 1888). tbe properties in question passed frow tbe Official 
Assignee to the trustees with the consent of the majority of the creditors ; 
that first defendant, one of the creditors, in execution of lais decree against 

Venkatesa Tawker. attached the properties now in question on the 23rd 

January and 7th February 1888 ; that plaintiffs applied to have the 
attachment cancelled, but their application was dismissed on 3rd July 
1889 ; that the properties were then brought to sale with the result that 
first defendant bought [493] item 1. second defendant 2nd item, and 
third defendant 5th item. Plaintiffs therefore prayed that the proceed¬ 
ings in execution should be set aside and the sale cancelled. 

The District Munaif dismissed the suit, but his decree was reversed 
on appeal by tbe Subordinate Judge, who decided in favour of the plain¬ 
tiffs. 

The defendants preferred this second appeal. 

Krishnasami Ayyar, for appellants. 

Tiagaraja Ayyar, for respondent No. 1. 

JUDGMENT. 

The plaintiffs as trustees, appointed by one Venkatesa Tawker for 
the payment of his debts, sued to set aside the attachment of Tawker’s 
property made by one of his creditors, and also to set aside certain sales 

* Second Appeal No, 1733 of 1895. 
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made under the attachment. Before the order of attachment was issued, i807 
Tawker had applied to the Commissioner of Insolvency, Madras, to be Apbil 8, 
declared an insolvent, and a vesting order had been made. Subsequent to 
the issue of the attachment, the insolvency petition was dismissed, and ApPEL- 
the vesting order discharged. The order of attachment was not objected LATE 
to, nor was it withdrawn before the vesting order was discharged. Some CIVIB. 

of the properties attached were afterwards sold in pursuance of the att'ich- - 

ment and were purchased by the defendants. The rest of the pronerty *92= 
remained under attachment. Tne plaintiffs were appointed trustees by 229* 

an instrument of the same date as the discharge of the vesting order. 

They contend that the attachment having been made during the continu¬ 
ance of the vesting order, the judgment-debtor had no interest on which 
the attachment could operate, and that it was. therefore, invalid as against 
them. We do not think that this argument is sound. The effect of the 
proviso to Section 7 of the Insolvency Act (11 k 12 Vic., Cap. 21) was to 
revest Tawker’s property in him as from the date of the vesting order, 
subject, however, to all acts done by the assignee, or under his authority, 
during the continuance of the vesting order. 

We think, therefore, that the attachment may properly bo held to be 
capable of operating on Tawker’s property as from the date of its tirst 
issue; but, in any case, it must be held to have taken effect from the 
moment of the discharge of the vesting order. That being so, it took effect, 
in any view, before the plaintiffs acquired an interest under the trus.t deed. 

The decree of the Sub-Judge must, therefore, be set aside, and that of the 
[454] District Munsif dismissing the suit restored. The plaintitls muso 
pay defendants’ costs throughout. The suit having been disposed of on 
the grounds stated above, it is not necessary for us to decide the other 
question argued before us as to whether Section 42 of the Specific Relief 
Act is a bar to the suit as framed. 

20 H. 454. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

Sankara Subbayyar {Defendant No. 2). Appellant v. Ramasami 
AyyanGAR and another {Plaintiff and Defendant No. 1), 

Respondents * [9th and 13th April, 1897.] 

Inam attached to the hereditary office of natlamgar—Bnfranchisevient of inam lands in 

favour of two persons—Suit by the holder of the office to recova*' land. 

Inam lands constituting the emolument of the office of nattamgar, was enfran¬ 
chised in favour of the plaintifi and defendant separately. In November 189(y 
the defendant was informed that a pattafor half of the lands would be issued iu 
his name, and it was eo issued in the following May. In April 1891 (after the 
resolution to enfranchise the land was oome to) the plaintiffs was appointed to ba 
the sole nattamgar, and he now sued in 1894 for the cancellation of the epfran- 
chisemenb patta issued to the defendant, and for the issue of a patta in bis own 
name in respect of the lands comprised tbersin and for possession of the lands; 

Held, that the plaintiff was not entitled to the relief sought. 

-CR., 37 0. 343.] 

Second appeal agaiusti the decree of W. Dumergue, District Judg&> 

•of Madura, in appeal suit No« 446 of 1895, reversing the decree of 


M vn-ii 


Second Appeal No* 647 of 1896. 
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V. Kuppusami Ayyar, District Munsif of Tirumangalam, in original suit 
No. 56 of 1894. 

The plaintiff sued to recover certain land which formed part of 
emoluments attached to the hereditary office of nattamgar in the village of 
Thadayampatbi held by him. 

The office of nattamgar in the village of Tbadayaropatti was jointly 
held, from the time of the faisal until 1873, by two persons, members of 
different families, of which the plaintiff and the second defendant were 
the respective representatives, and the inanibam lands were enjoyed in 
equal shares by the office holders. In 1873 [455] the second defendant's 
brother was dismissed for misconduct and thenceforward until 1889, 
when the second defendant’s right to a moiety of the office was recognised 
by the Revenue authorities, the duties were performed hy the plaintiff’s 
father and the plaintiff with exclusive possession of the emoluments. In 
February 1890, after litigation under Regulation VI of 1831, the second 
defendant was formally appointed second nattamgar by order of the 
Deputy Collector, dated 23rd January 1890, but in the revision of village 
establishments which was undertaken the same year, it was decided that 
one nattamgar for the village was enough. The second defendant was ac¬ 
cordingly displaced and the plaintiff was appointed sole nattamgar by the 
Deputy Collector on the 18th August 1890. The Collector set the Deputy 
Collector's order aside and appointed the second defendant as sole nattamgar 
on the 3rd January 1891, but, on the plaintiff’s appeal, the Board of Reve¬ 
nue reversed the Collector’s order on the 27th April 1891, and restored 
that of the Deputy Collector by which the plaintiff had been appointed 
sole nattamgar. Meanwhile the Village Cess Act IV of 1864 bad been 
introduced into the district, and in enfranchising Village Service Inams 
the Inam Commissioner issued an enfranchisement patta in favour of the 
second defendant for a moiety of the lands which bad formed the Inam 
of the Tbadayampatti Nattamgar’s office. The date of this enfranchisement 
patta is the 4th May 1891, and in August 1893, the Collector of the 
district ordered the sub-division of the lands into moieties, whereupon the 
plaintiff instituted this suit against the second defendant as the holder of 
the enfranchisement patta for half the land and against the Secretary of 
State for India in Council as the first defendant. The reliefs which the 
plaintiff sought were the cancellation of the enfranchisement patta grant¬ 
ed to the second defendant, a declaration of his own right to the lands 
included in that patta, the issue of the patta for those lands also in his 
own name, and an injunction restraining the defendants from sub-dividing 
the lands. 

The District Munsif dismissed the suit. 

On apppeal the District Judge reversed the decision of the District 
Munsif aud passed a decree as prayed against the Secretary of State and 
■defendant No. 2. 

Defendant No. 2 preferred this second appeal. 

PattdbhiTama Ayyar and Mahadeva Ayyar, for appellant. 

Sivasami Ayyar, for respondent No. 1. 

JUDGMENT. 

[486] The land itself (not its assessment) was the inam of the 
office, set apart by Government as its emolument. For a long time 
prior to 1873 there were two nattamgars, belonging to different families 
—those of the plaintiff and of the second defendant, respectively. 
Second defendant’s brother was removed from the office in 1873. The 
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plaintiff then discharged the whole duty of the office, being regarded as 
a mere temporary occupant in so far as concerned the duties and emolu¬ 
ments attaching to the second defendant’s family. Subsequently the 
second defendant sued under Regulation 6 of 1831 and eventually 
established his right to the office vacant by his brother’s removal 
and to its emoluments. In pursuance of this decision he was actually 
put in possession of the office and received a share of the emoluments. 
This was in the beginning of 1890. In the same year the Government 
resolved to enfranchise the lands attached to both the offices and to ap¬ 
point a single person to do the duty of both offices and to pay him a 
money salary. Second defendant was at first selected for the office ; but 
eventually the plaintiff was appointed. Contemporaneously with these 
proceedings, steps were taken to carry out the enfranchisement, and the 
second defendant was informed in November 1890 that patta for half of 
the lands would be issued in his name and it was so issued in May 1891. 
The appointment of the plaintiff as sole office-holder was in .April 1891. The 
‘ plaintiff’s contention is that, as he alone was in office when the patta was 
issued in May 1891, he alone was entitled to receive the patta for all the 
lands. This view was accepted by the Lower Appellate Court, but we are 
unable to support it. The exact day on which the resolution to enfranchise 
the land was come to does not appear, but it certainly was before the plaint¬ 
iff was appointed sole nattamgar. It is also clear that the enfranchise¬ 
ment was made on the footing that each nattamgar was entitled to a 
moiety of the land. In the circumstances, this was the only reasonable and 
proper course for Government to adopt, and we are unable to see on what 

grounds the plaintiff can validly dispute it. 

We think that the enfranchisement of half the land in second defend¬ 
ant’s name was in accordance with the principle accented in the Full 
Bench case [Venkata v. Rama (1)) referred to [457] by the District 
Judge, inasmuch as the right of the second defendant, established by the 
suit under Regulation 6 of 1831, was never subsequently set aside or even 
disowned by the Revenue authorities. The appointment of the plaintiff as 
sole nattamgar in April 1891 was never intended to affect the right of the 
second defendant to the moiety of the lands. It was merely an act of 
policy on the part of the Government for the more convenient discharge 
of the duties of the office and could only affect the right of the second 
defendant from the date of such appointment. We do not think it would 
be reasonable, nor is there anv authority for holding that the plaintiff's 
appointment in April 1891 should have effect retrospectively so as to 
divest the second defendant of the right which bad vested in him by the 
prior order to enfranchise half the lands in his name. We must therefore 
reverse the decree of the District Judge and restore that of the District 
Munsif. First respondent must pay appellant’s costs in this and in the 
Lower Appellate Court. 
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20 H. 157. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt„ Chief Justice, and 

Mr. Justice Shephard. 

Cr imin al. queen-Empress v . Muthayya.* [22Dd July, 1897.] 

M M. 187. Qritninal Procedure Code—Act X of 1882, Section Q3—Breach of Contract Act—Act 

XIJI of Warrant, 

CrimiDal Proc^dore Code, Section 83, is applicable to warrants issued under 

Breach of Contract Act, 1859. and they can be executed outside the jurisdiction 

of the Court which issued them. 

Case referred for the orders of the High Courfe by K. C. Manavedan 
Raja, Acting District Magistrate of Anantapur, under Criminal Procedure 

Code, Section 438. 

The case was stated as follows :— 

“ In this case the District Magistrate of Coorg issued a warrant for 
“ the arrest of one Muthayiga, a resident of Nassanakota [158] village of 
“ Dbarmavaram taluk in this district, on the ground that he had received 
“ an advance of money amounting to Rs. 30 from a recruiter of labour 
“ named Homna Maistry under an agreement to work in the Habri Coffee 
“Estate from 25th March 1896to 25th March 1897 at the rate of wages 
“ usually paid or prevalent at that place, and had failed to carry out the 
“ terms of the contract. The warrant directed that he should be produced 
“ before the District Magistrate unless he can give bail himself in the sum 
" of Rs. 30 with a surety in the sum of Rs. 60 to appear before him on 
“ 21st December 1896. The man applied to the Head Assistant Magis- 
“ trate to be allowed time to produce bail and was remanded for a day 
** pending its production and then released. 

“ It is doubtful whether the provisions of the Criminal Procedure Code, 

“ 1982, relating to warrants apply to warrants issued under Act XIII of 
“ 1859, and whether a warrant under the Act can be executed at all out- 
“ side the jurisdiction of the Court which issues it. On the one hand the 
“ words of Section 83 of the Code are unqualified and so far appear to 
“ apply to all warrants. On the other hand they may be restricted to war- 
“ rants ‘ issued under the Code ’ by virtue of Sections 75 and 93, which seem 
“ to apply to the whole chapter. It is to be noted that though a warrant 
“ may issue under Section 1 of Act XIII of 1859, no * offence ’ has been 
“ committed until the Magistrate has made an order and that order has 
“ been disobeyed ; and it appears very hard that the special procedure pro- 
“ vided by that Act which applies in certain cases penal provisions to the 
“ breach of a civil contract should be capable of being employed to drag 
“ labourers many hundred miles from their homes to answer a charge of 
“ such breach. I request, therefore, that it may be decided by an author- 
“ itative ruling whether the existing law permits of such procedure. I 
“ beg further to add that the warrant in the case under report purports to 
'* have beeu issued under Section 75, Criminal Procedure Code. 

The Public Prosecutor (Mr. Powell), for the Crown. 

ORDER. 

We are clearly of opinion that Section 83 of the Criminal Procedure 
Code is applicable to warrants issued under the provisions of the A^ 

• Criminal Revision Case No- 74 of 1897. 

—The same cnling was given in 20 M. 236, supra. Ed.] 
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XIII of 1859. There are no words in that section limiting the operation 
of it to warrants issued under the Code. The reference to warrants issued 
under the Code made [4S9] in Sections 75 and 93 cannot, we think, be 
taken to have the effect suggested. It cannot be supposed that, if when 
the Codes of 1861 and 1872 were in force, the sections in them corre¬ 
sponding to Section 83 of the present Code were applicable to warrants 
issued under Act XIII of 1859, that state of the law was intended to be 
altered in the Code of 1882. To hold that none of the provisions of Chap¬ 
ter VI of the Code apply to such warrants would lead to the conclusion 
that there is no provision made for the issuing or executing of them. It is 
not necessary to say whether, under the Act of 1859, breach of contract 
is constituted an offence. The language of the Act appears to us to indi¬ 
cate that such was the intention of Legislature, but at any rate the Act 
authorizes the Magistrates, on a complaint being made, to issue a warrant, 
and the only question is whether the provisions of the Criminal Procedure 
Code apply to that warrant. We think that the provision in question does 
apply. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

ParVATHI AmmaL {Plaintiff), Appellant v. SUNDARa MUDALI 
{Defendant), Respondent.'*' [23rd July, 1897.J 

Hindu Law—Partition of land betxoeen widow and mother of the last male oxoner — 
TTidoio’s right on death of mother. 

The widow and mother of a l^nd-owoer, who died without issue, divided his 
land between them in 1869. The mother sold her share of the land in 1870, and 
died in 1890. The widow now sued in 1893 to recover the property from the 
vendee: 

Held, that the suit was not barred by limitation and the plaintiff was entitled 
to recover. 

Second appeal against the decree of S. Russell, District Judge 
of Chingleput, in appeal suit No. 272 of 1894, reversing the decree of 
P. S. Gurumurthi Ayyar, District Munsif of Poonamallee, in original suit 
No. 426 of 1893. 

[4603 Suit to recover possession of land with mesne profits computed 
from December 1890. The last male owner of the land in question was 
the plaintiff’s husband, who died without issue, leaving besides his widow, 
Agiammal his mother. On his death disputes arose between the plaintiff 
^nd Agiammal, which were compromised under an instrument filed as 
Exhibit I in the suit, whereby the property now in question passed to 
Agiammal, from whom it passed by sale to the present defendant under 
a conveyance, dated 12th December 1870 The plaintiff’s case was that 
the land in question was under Exhibit I allotted to Agiammal for her 
maintenance, and that Agiammal having died in December 1890, the 
plaintiff was entitled to possession and to mesne profits as prayed. 

The District Munsif passed a decree for the plaintiff, but his decree 
was reversed on appeal by the District Judge, who held that Agiammal 
took an absolute interest in the property, and that the property had been 
held adversely to the plaintiff for more than twelve years._ 


* Second Appeal No. 689 of 1696. 
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Plaintiff preferred this second appeal. 

Krishnasami Chetty, for appellant. 

Paltahhirama Aiyar, for respondent. 

JUDGMENT. 

The parties to Exhibit I are Hindus related to each other as mother- 
in-law (under whom defendant claims) and daughter-in-law (plaintiff). 
By this instrument thev arranged for their respective enjoyment of the 
property left by the late husband of the plaintiff. They divided the 
property between them. The mother-in-law alienated a portion of the 
property assigned to her enjoyment. She has since then died, and the 
plaintiff now sues to recover the property from the alienee. The 
question is whether, under Exhibit T, the deceased took a life estate 
only, or a larger interest. The District Judge has held that she took an 
absolute estate, the intention being to transfer the property absolutely in 
lieu of all future claims for maintenance. We cannot accept this con¬ 
struction. There are no express words to indicate such intention. The 
words referring to enjoyment do not indicate anything more than an 
enjoyment for life. The respondent relies on the provision in the docu¬ 
ment that neither party shall sell her share of the house and backyard 
except to the other party. No doubt this provision implies that the parties 
contemplated the possible alienation of the other properties, but there 
is nothing to suggest that the alienation contemplated was more [461] than 
that of the life interest of the alienor. Such alienation would have 
been perfectly legal, whether they had agreed to it or not, and the 
provision relating to the house and backyard was nothing more than 
a mutual limitation of that power made by each in favour of the 
other in respect of that portion of the property, the transfer of which 
to a stranger during the lifetime of the other would have been specially 
inconvenient. The general tenor of the arrangement under Exhibit I does 
not suggest that the parties contemplated any alienation by each party to 
enure beyond the life of the alienor, and it is difi&cult to see what object 
they could have had in providing that the survivor should be bound by 
the alienations of the other after the death of the latter. 

In the absence of express terms or clear indications to the contrary 
the presumption is that the parties, being Hindu females, did not intend 
to create in each other au absolute estate. Their intention was to create 
a life estate only. As to the question of limitation, the mother-in-law, 
who had only a life estate having died in 1890, the plaintiffs suit for 

possession is clearly not barred by limitation. m l n ^ 

We must, therefore, reverse the decree of the Lower Appellate Court 

and restore that of the District Munsif with costs in this and m the 
Lower Appellate Court. 
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APPELLATE CIVIL. 

Before Sir Arthur J. H, Collins, Kt., Chief Justice^ and 

Mr. Justice Shephard. 

Barber Maran and another {Defendants Nos. 1 and 21. 

Appellants v. Ramana Goundan and another {Plaintiffs and 
Defendant No, 3), Respondents * [29bh July and 

10th August, 1897.] 

Contract Act—Act IX of ISli, Sectiom 33, 42, 43 , 45—Joini proniisee^Discharge^by 
I [one of tico joint mortgagees. 

The sum duo upoa a mortgage was paid to one of the two mortgagees, and be 
g^ve ao acqaittaace without tbe kaowledgoof the other mortgagee who now 
[462] brought this suit up^m the mortgage. It appeared that there was no fraud 
on the part of the mortgagors and that the mortgagee who received payment was 
Dot theagent of the plaintiff in that behalf: 

Held, that the mortgage had beeo discharged aoi the plaiatiS wis not entitled 
to sue. 

IDUs , 25 M. 96 ; 17 G L J. 372 (375) ; 5 Tnd. Gas. 343 (345): R . 32 A. 161 (166) = 

7 A.L J. 99=5 Ind. Gas. 129; 34 0. 305 = 5 C.Ii.J. 270: 25 AI. 431 iF.B.) : 35 
M. 685 {687) = 10 lod. Gas. 874 = 21 M.L.J. 503 (5 17 ) = (1911) 2 M.W.N. 442; 
Had. Gas. 219; 5 lod. Gas. 43 = 20 M L.J. 709 (719) =7 M.D.T. 253: Slnd.Oas. 
416 = 140.0. 45 (47) ; 24 M.L.J. 333=13 M.L.T. 263 = (1013) M.W.N. 323 (3321; 
Doubted, 27 B. 292 ; 1 N L.R. 24 ; D., 38 0. 342 (349; = 13 C.L.J, 3 = 9 Ind.Cas. 
837.] 

Second appeal agaioat: the decree of RI. B. Suudara Rau, Subordi¬ 
nate Judge of Coimbatore, in appeal suit ,No. 95 of 1895, reversing the 
decree of S. Krishnasami Ayyar, District Rlunsif of Erode, in Original 
Suit No. 431 of 1894. 

Suit to recover principal and interest due on a mortgage, dated 13th 
May 1891, and executed by defendants Nos. 1 and 2 in favour of the 
plaintiff and defendant No. 3. The mortgagors pleaded that the mortgage 
had been discharged, and it appeared that three years before this suit 
they had paid to defendant No. 3 the sum then due upon the mortgage 
and received from him a receipt; but the plaintiff was not present at the 
time and bad not received the money, and defendant No. 3 was not his 
agent for the purpose of receiving it. The District Munsif dismissed the 
suit, but his decree was reversed on appeal by the Subordinate Judge who 
passed a decree for the plaintiff. 

The mortgagors preferred this second appeal. 

Mahadeva Ayyar^ for appellants. 

Kasturi Rangayyangar, for respondent No. 1. 

JUDGMENT. 

The question raised by this appeal is whether a payment made to ono 
of two persons jointly entitled under a mortgage bond can be pleaded as a 
valid discharge of the debt in an action brought by the other person inter- 
osted in the bond. It is found that the party who received payment was nob 
the agent in that behalf of the plaintiff. On the other hand it is not sug¬ 
gested that there was any fraud on the part of the defendants who made 
the payment. The appellants' vakil in support of his contention that the 
payment bo one joint creditor was a valid discharge of the debt as against 
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189T the other referred to in Section 38 of the Contract Act and to the English 
AUG. 10. case of Wallace v. Kelsall (1). “ An offer to one of several joint promisees 

- ** has the same legal consequences as an offer to all of them.” That is the 

AppBL- language of the last paragraph of the section. In the first part of the 
T.ATR section it is provided that, where an offer of performance has been 
Civil. [463] made and not accepted, the promisor is not responsible for non- 

-’ performance. It follows that, when a legal tender has been made to one 

of two joint promisees and refused by him. the promisor is discharged from 
V II.L.J. 269. liability in respect of his promise. It would be difficult to reconcile with 

this proposition the view adopted by the Subordinate Judge, viz., that the 
defendants were not discharged by the payment made to the party jointly 
entitled with the plaintiff. But it is argued on the first respondent's' 
behalf that Section 45 of the Act, by declaring the right of the several 
joint promisees to performance, makes it incumbent on the debtor to satisfy 
them all before obtaining a complete discharge. It is also suggested that 
the fact of the creditor being a mortgagee makes a material difference. 
With regard to Section 45, we cannot see that the declaration that the 
several joint promisees are entitled to performance is otherwise than con¬ 
sistent with English Law or that, unless it be construed as converting the 
joint rights under a contract into several rights, it conflicts with the last- 
paragraph of Section 38. To put that construction on the section would 
amount to saying that, where a contract is made in favour of more than 
one person, they must be taken to be severally entitled under it, for they 
cannot be jointly and severally entitled {Keigktley y. Watson (2), Bullen 
and Leake’s Precedents, 3rd edition, page 471). There is no reason 
whatever to suppose that this was intended by the Legislature. A some¬ 
what similar contention was raised in Hemendro Coomar Mullick v. 
Rajendrolall Moonshce (3) with reference to Section 43 of the Act 
as affecting the obligation of persons liable for a debt. The point there 
decided on the authority of King v. Hoare (4) was that a decree against one 
joint debtor was a bar to an action afterwards brought against the others. 
The Court refused to accede to the contention that, since the passing of 
the Contract Act, the rule in King v. Hoare (4) had become -inapplicable, 
because the effect of Section 43 was to enable a promisee to sue one or two 
of his joint promisors severally in two or more suits. Taking together 
Sections 42, 43 and 45, we find that the Legislature has declared against 
the common law rule of survivorship as well in the case of joint creditors- 
as in that of joint debtors. Further in Section 44, the Act has abolished 
the rule of English Law according to which the release of one joint 
[464] debtor operates to release his co-debtors. For the proposition that 
the Legislature intended to go beyond this and refuse recognition altogether 
to rights or liabilities in solidum, we do not think that there is any 
foundation. We think that effect must be given to the plain language used 
in Section 38 and that the question above stated must ha answered in the 
affirmative. So construed the section is consistent with Section 165 which 
lays down the rule that a bailee who has taken goods from several joint 
ovtmers may deliver them back to one without the consent of all. It is also- 
consistent with the common law case of Wallace v. Kelsall (1) and does- 
not as far as we oau ascertain conflict with any other case except one which 
might have been cited in support of the respondents and which wo 
think it well to mention, lest it should be supposed that it has been 


(i) 7 M. & W. 364. 
(3) 3 C. 353. 
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(3) 3 Ex. 739. 

(4) 13 M. & W. 494. 
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overlooked. We refer to Steeds v. Steeds (1), the material facts oi which 
are similar to those in Wallace v. Kelsall (2). la both the cases one of 
the joint creditors who joined in the action had been satisfied by payment 
or otherwise. In Wallace v. Kelsall (2,i the plea was held good on 
demurrer. In Steeds v. Steeds (1) the statement of defence was bold to 
be good only as regards the plaintiff who had been satisfied and his share 
of the debt. The cases cited in the judgment in Steeds v. Steeds (1) do 
not, in our opinion, altogether support the conclusion arrived at. n* / i 

go to show that, in equity, persons lending money bo a third person are * 
deemed to be tenants in common, and not joint tenants as well of the 
debt as of any security held for it. Some of the cases refer to the 
presumption in favour of tenancy in common as against the rule of 
survivorship ; while Watson v. Detniis (3) which is also cited, is to the 
effect that a purchaser of property comprised in a mortgage would not 
be compelled to accept the title when it appears that the receipt for the 
money paid to discharge the mortgage was signed by one only of the mort¬ 
gagees. Lord Justice Knight Bruce in bolding that the estate was not 
fully discharged by such a receipt carefully avoids expressing an opinion as 
to the question which might arise in an action for the mortgage money. In 
the present case it may be that a purchaser of the mortgaged property might 
rightly have refused to complete on the ground that the plaintiff, one of 
the mortgagees, was not ready to give a receipt or acknowledgment for 
[46S3 the mortgage money- But, when the question asises in an action to 
recover the debt, we cannot see that it makes any difference that the debt 
was secured by a mortgage. If the debt has been satisfied by payment, the 
rights under the mortgage instrument are extinguished and the action must 
fail. The law entitles a mortgagor to a registered receipt for his mortgage 
money, bub does not exclude other evidence of payment or make the giving 
of the receipt a condition precedent to the discharge of the property. In 
our opinion the mortgage amount was discharged by payment made to the 
plaintiff's co-mortgagee and therefore the suit should have been dismiss^- 
The decree of the Lower Appellate Court is set aside and that of the 
District Munsif restored with costs in this and in the Lower Appellate 

Court. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies. 


Ramasamia Pillai (.Plaintiff), Appellant v. Adinarayana^Pillai 
AND OTHERS (Defendants Nos. 1 to 3), Respondents. 

[23rd August, 1897.] 

Transfer of Property Act^Act IV of 1882, Section 5 S~-Transfer in fraud of creditors^ 
Good faith. 

When it is said that a deed is not executed in good faith, what 
it was executed as a mere cloak, the real intention of the parties being that the 

ostensible grantor should retain the benefit to himself. 

[R., 125 B. a09; 34 0. 999 = 6 C.L.J. 410 = 11 C.W^. w 

427 = 1 M.L.T. 351; 5 Bom-L.B. 213; 13 O.P.L-R. 180 . 10 M. L.J. 234.j 

* Second Appeal No. 1277 of 1896. 

(1) L.R. 22 Q.B. D, S40. (2) 7 M. & W. 264. (3) 4 De G. J. & 8. R. 346. 
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Second appeal against the decree of H. T. Boss, District Judge 
of Tinnevelly. in appeal suit No. 382 of 1894, reversing the decree of T. 
Sadasiva Ayyar, District Munsif of Srivaikuntam, in original suit 
No. 660 of 1893. 

Suit to recover principal and interest due on the mortgage, dated 6th 
December 1886, and executed by defendant No. 1 in favour of the plaint¬ 
iff. The laud comprised in the mortgage had been attached and brought 
to sale in execution of a decree against the mortgagor and purchased at 
the Court-sale in January 1890 by[466]dafendant No. 2. Defendant No. 3 
was under contract to purchase the property from defendant No. 2. Defend¬ 
ant No. 1 did not defend the suit. The other defendants pleaded that the 
mortgage was executed for no consideration in order to defeat and defraud 
the claim of defendant No. 3, the creditor of the mortgagor. 

The District Munsif passed a decree for the plaintiff. On appeal the 
District Judge held that the mortgage was supported by consideration, but 
after a review of the facts disclosed by the evidence he said :— 

The effect of all these circumstances taken together is to point 
" strongly to these two persons, the plaintiff and the first defendant 
“ having acted in concert with intent to defeat the third defendant by 
“ means of this document Exhibit A. 

I find, therefore, that this transaction, though it cannot be said to 
be without consideration, poor as its consideration was in the circum- 
“ stances, was certainly nob entered into by the plaintiff in good faith, and 
“ that it was a transaction made with intent to defeat the creditors of the 
“ first defendant. To obtain the protection of the last clause of Section 
“ 53 of the Transfer of Property Act, the plaintiff would have to be trans- 
“ ferred both in good faith and for consideration. These two conditions 
are however not fulfilled in the present case.” 

In the result the District Judge reversed the decree of the District 
Munsif and dismissed the suit. 

Plaintiff appealed. 

Ramackandra Rau Saheb and Ramakrishna Ayyar, for appellant. 

Pattabhirama Ayyar and Sivasami Ayyar, for respondents. 

JUDGMENT. 

On the facts found by the District Judge we do nob think he was 
justified in his conclusion that the transaction was in fraud of creditors. 

The Judge finds there was goo.1 consideration for the mortgage, but 
considers that the want of good faith brought the case within the purview 
of Section 53 of the Transfer of Property Act. The reference to good 
faith occurs only in the proviso to the Section. 

It has first to bo seen whether there was intent to defraud creditors, 
within the meaning of the former part of the section. When it is said 
that a deed is not executed in good faith what is meant is that it was 
executed as a mere cloak, the real intention of the parties being that the 
ostensible grantor should retain the [467] benefit to himself (ex-parte 
Games (1)). There is nothing to show that there was want of good faith 
in that sense in the present case. Section 53 cannot be understood and 
correctly applied without reference to the English cases on which the 
section is really founded. 

We must reverse the decree of the District Judge and restore that of 
the District Munsif. 

Bespoodents must pay costs in both Appellate Courts. 

(1) L.R. 13 Oh. D. 314. 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Davies 


Seshamma and another (Plaintiffs), Appellants v. Chennappa 
(Defendant), Despondent.* [lOth September, 1897.] 

•Comtruction o1 will—Appointment of executors by implication—Civil Procedure Code, 
Sections 21, tZ—Amendment of plaint by britujvig on a new plaintiff on second 
a^al. 

PlaintiSs sued in 1891 to recover pcopotty belonging to the estate of a testa¬ 
tor, claiming to be bis executor:? under a will. The property was alleged to 
have been entrusted by the testator in 1893 to the defendant. The will contain¬ 
ed no express appointment of executors, but it provided that the plaintiSs should 
take care of the estate during the minority of a son who was to be adopted to 
tbo testator, and imposed up >□ them the duty of providing for the maintenance 
of persons therein named : 

Held, (11 that the plaintiffs were not appointed executors by implication ; 

<2) that, under the circumstances of the ca«e. the plaint should be 
amended on second appeal in 1897. by substituting the adopted son as plaintiff, 
with one of the present plaintiffs as bis next friend. 

CR.. 33 C. 657 = 10 C.W.N. 662 ; 33 M. 115 = 5TDd- Cas. 931 = 7 M L.T. 185 ; 5 CAV.N. 
273; 2 L.B.R. 4 ; 4 L.B.R. 95; 3 0 0. 347.] 

Second appeal against the decree of E. J. Sewell, District Judge of 
North Arcot, in aopeal suit No, 986 of 1895. affirming the decree of 
T. Sami Ayyar, District Munsif of Chittoor. in original suit No. 421 of 
1894. 

The plaintiffs sued as the executors of the will of one Ramappanaya- 
nivaru to recover from his brother certain jewels alleged to have been en- 
tiTusted to him by the testator on 5th November 1893. The will set up 
was as follows :— 

“Will, dated 29th October 1893. executed by Ramappanayani Garu, 

&c. 

" [468] 1. As we have no children by the two wives, whom we have 
married according to the customs and ways of our caste, as we have 
“ been falling sick now and then by reason of our old age and have been 
" ill at present, the two wives we have married according to the customs 
and ways of our caste, Subhrmbi and Laxmambi should both continue 
to live in the very same palace at Pullur where we have been living and 
*’ should enjoy after our death, all the moveable and immoveable properties 
“ with all the rights and privileges we possessed in respect thereto, which 
** have been under our possession and enjoyment in virtue of the partition 
'* deed executed between us and our brother Ghennappanayamvaru. 

“ 2. As Subbambi, the senior of our two wives, has female issue, you, 
** the junior wife, Laxmambi. should act in accordance with her will, and 
“ in case you do nob beget male issue during ray lifetime, should adopt 
“ some boy among my relatives whom Subbambi likes, and after him 
“ should adopt another boy and do so any number of times and thus 
* should protect (perpetuate) our family. 

“3. Our son-in-law M. R- Ry. Bangaru Seshamanayanivaru, 
'* Sriman Mahanayakaoharvlu, the Zamindar of Bangarupallam, and my 
“ father-in-law M. R. Ry. Irri Vengatapa Nayanivaru, Inamdar of Mopi 
Reddipalle. should take care of the aforesaid properties until the said 
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adopted boy attains majority and becomes capable of managing the same, 
persons were the present plaintiffs.] 

4. Laxmi who has been under our protection for a long time 
with her three children—two sons—Sarangapani and Cumara Ramudu 
and one daughter, Janaki, and the children that she may in future beget 

through me should live with my wives at the place where they live in 
the palace at PuUur. 

‘7. The persons who are taking care of the said properties and the 
adopted son after he takes possession of the same should pay to Laxmi's 
present male and female children and those whom she might beget 
through me in future some adequate amount out of the said property 
required for all their expenses. 

8. The persons who take care of the said properties should pay 
out of the same for all expanses of our legal wife’s daughter, adopted 
boy, our wives and for our family.” 

The District Munsif held that the will was not genuine and dismissed 
the suit. 

[469] On appeal, the District Judge affirmed the decision of the 
District Munsif on the ground fnot taken by the defendant) that the 
plaintiffs had no right to maintain the suit even if the will was genuine. 

The plaintiffs preferred this second appeal. 

Sundara Ayyar, for appellants. 

Srirangachariar, for respondent. 


JUDGMENT. 

We are not satisfied that this is a case in which the plaintiffs would 
be entitled to probate as executors by implication. The duties which the 
plaintiffs are directed to perform are not specifically the duties of an execu¬ 
tor. It is not the administration of the estate which they are told to 
carry out. But rather it is as guardians of the child whose adoption is 
contemplated that they are intended to act. We think, it is quite clear, 
that there was no intention to vest any property in them. They were 
only directed to protect the property during the minority. For these 
reasons, we think that the suit is wrongly brought in the name of the 
plaintiffs as executors. But as the objection was not taken in the Court 
of First Instance, and was apparently taken by the Judge himself, we- 
think the suit ought not to have been dismissed without giving the 
plaintiffs an opportunity to amend. We shall now allow the amend¬ 
ment which, we think, the Judge ought to have allowed and which, 
if it had been allowed, would have saved the suit from any danger of 
limitation. The amendment will take the form of substituting the minor 
son as plaintiff with one of the present plaintiffs as next friends. 

The decree of the Judge must be reversed and the appeal remand- 
ded for disposal on the merits. Costs will be provided for in the revised^ 
decree. 
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APPELLATE CIVIL. 

Before Mr, Justice Siihramania Ayi/ar arid Mr. Justice Benson. 

Boyamma {Plaintiff)^ Appellant o. Balajee Rau 
{Defendant No. 9), Respondent.* [27bh September, 1897.] 

Limitation Act—Act XV of 1377, Section ^—^Gaietied holiday —Computation of time. 

In calculating the time allowed by law for the presentation of an appeal to a 

[4701 Dietriot Court an appellant is entitled to deduct the last day being a 

gazetted holiday, although the District Judge held his Court on that day. 

Appeal against the order of E. J. Sewell, .\cting District Judge of 
North Arcot, in miscellaneous appeal No. 11 of 1895, dismissing, as 
being barred by limitation, an appeal preferred against the order of T. 
Sami Ayyar, District Munsif of Chittoor, on execution petition No. 129 
of 1895. 

Ponnusami Ayyangar and Suhramania Axjyar, for appellant. 

Respondent was not represented. 

JUDGMENT, 

We do not think that the fact that the District Judge held Court on 
a gazetted holiday is sufficient to disentitle the appellant to regard the 
day as dies non in calculating the time allowed by law for presenting an 
appeal. 

We, therefore, set aside the order of the District Judge refusing bo 
admit the appeal and direct him to now admit it and dispose of it accord¬ 
ing to law. 

Costs will abide and follow the result. 


20 H. 470 (F.B.) = 2 Weir 643»7 M.L.J. 303. 

APPELLATE CRIMINAL-FULL BENCH, 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, Mr, Justice 
Shephard, Mr. Justice Suhramania Ayyar and 

Mr. Justice Benson. 

In Criminal Revision Case No. 472 of 1896. 

GANTAPALLI ApPALAMMA V. GANTAPALLI YELLAYYA.t 
In Criminal Revision Case No. 505 of 1896. 

Perianayagam V. Krishna Chetti.! 

[23rd November, 1896 and 23rd February, 20tb July and 

14th October, 1897.] 

Criminal Procedure Code^Acl X of 1882, Section Maintenance—Adultery. 

Adultery on the part of the husband, not being such adultery as would be 
punishable under Indian Penal Code, may nevertheless constitute sufficient cause 
for the wife separating from her husband and enable her to claim maintenance 
under Criminal Procedure Code, Section 488. 

I®.. 30 M. S32=6Cr.L.J. 369 = 17 M-L J. 279 = 2 M.L.T. 166; 3 M.L.T. 269 ; 9 Or. 
L.J. 890=1 Ind. Gas. 801 = 5 N.L.R, 19 (Or).] 
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• Appeal against Appellate Order No. 8 of 1897. 
t Criminal Revision Cases Noa. 472 and 505 of 1896. 
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[471] Cases referred for the orders of the High Court nnder Criminal 
Procedure Code, Section 483, by the Acting Sessions Judges of Godavari 
and Tanjore, respectively. 

In each of these cases the Magistrate had ordered a husband, under 
Criminal Procedure Code. Section 488, to make a monthly allowance for 
the maintenance of his wife who alleged that he was living in adultery. 
In the one case the adultery was alleged to have been committed with a 
widow, and in the other case with a concubine who had lived with the 
husband for many years. The Sessions Judges reported the cases on the 
ground that the adultery alleged was not within the definition of the 
offence of adultery in the Indian Penal Code and referred to Criminal 
Procedure Code, Section 4. 

These cases came on for orders before SHEPHARD and Benson, JJ.» 
when the Court made the following order of reference to Full Bench. 

Order op reference to Full Bench.—As the question involved 
in these two cases is one of some importance and we do not agree with the 
decision reporced as QueeU’Empress v. Mannatha Achari{l), we resolve to 
refer for the decision of the Full Bench the following question, viz .:— 

Whether adultery on the part of the husband, not being such adultery 
as would justify a conviction under the Indian Penal Code, may never¬ 
theless constitute sufficient cause for the wife separating from her husband 
and enable her to claim maintenance under the provisions of the 
Criminal Procedure Code? 

These cases coming on for hearing on the above reference before 
the Full Bench constituted as above. 

The parties were not represented. 

Collins, C. J.—I think it would be wrong to limit the meaning of 
the word ‘ adultery' in Section 488, Criminal Procedure Code, to the 
very limited definition of the word in Section 497 of the Penal Code. 
Adultery is a crime under that section that can only be committed by a 
man having sexual intercourse with the wife of another without the con¬ 
sent or connivance of the husband of that wife. 

Section 488 of the Criminal Procedure Code provides for the mainte¬ 
nance of the wife and enacts that a Magistrate may make an [472] order 
for maintenance in favour of the wife, even though the husband offers to 
maintain his wife on condition of her living with him if the Magistrate is 
satisfied that the husband is living in adultery. Tbe term adultery is 
used in that section in the ordinary sense, that is, a married man having 
sexual connection with a woman who is not his wife. It appears to ma 
that this construction is not affected by the last words of Section 4 of the 
Criminal Procedure Code, but is consistent with it. It is clear that a 
different intention appears from tbe subject or context—see the first part 
of Section 4. 

A difficulty must always arise in deciding in what cases the adultery 
of the husband is sufficient cause for tbe wife to claim maintenance. 
Amongst the Hindu community concubinage is recognised, and it is 
possible for concubines to have a certain status. If, therefore, a husband 
keeps a concubine in a house apart from bis wife, it is doubtful, whether 
such an act alone would entitle the wife to separate maintenance, but if 
be kept such concubine in the same house as his wife lived in and against 
the wishes, or in such a manner as to offend the self-respect of bis wifd> 


(1) 17 M. 260. 
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in my opinion that would entitle the wife to separate maintenance under 1897 
Section 488, Criminal Procedure Code. Oct. 14 . 

I answer the question referred to the Full Bench in the affirmative. — 

Shephard, J.—I have nothing to add to the observations already tUDL 
made by me about the applicability of the Penal Code dehnition of Bench. 

adultery The solution of the question what conduct [473] on the part - 

of the husband amounts to ‘ living in adultery' within the meaning of the ™ 

Criminal Procedure Code is however not much advanced by the conclusion 
that the Penal Code definition cannot be applied. The words point to a ^ Weip643=o 
continuous course of conduct, not to isolated acts of immorality, g^t^ 
conduct of this sort which according to Western notions would be 
condemned as a breach of the marital obligation is not so condemned 
either by Hindus or by Muhammadans. No doubt the right of mainte¬ 
nance enforceable under the Procedure Code is a riglit which exists 
independently of the personal law of the parties. Tlie provision is 
analogous to that made by the English Poor Law, under which children 
who have no common law right to maintenance at their fathers’ liands, 
may claim it from them before a Magistrate (see Bazeley v. Forder (l)). 

The oircumstance, however, that the right rests on statute and nob 
personal law, does not, I think, pi*eclude a consideration of the usag3S of 
the particular community for the purpose of determining the meaning of 
the term adultery.’ I cannot conceive that it was intended to apply 
the term to conduct considered by the community to which the parties 
belong as innocent from a matrimonial point of view. Subject to these 
observations on the general question I am of opinion that the question 
referred must be answered in the affirmative. 

Sdbramania Ayyae, J.—Adultery, according to the Penal Code, is 
an act of which a man alone can be guilty. It is an offence committed 
by a third person against a husband in respect of his wife. If, as was 
held in Qneen-Empress v. Mannatha Achari (2), this limited meaning be 
adopted in construing the term adultery in Section 488 of the Criminal 
Procedure Code, it would follow that the husband could not properly 
be charged with adultery in a maintenance case unless all the conditions 
of Section 497, Indian Penal Code, are complied with. Such, however, 
could not possibly have been the intention of the legislature. For, what 
difference does it make to the wife, whom the husband has neglected or 
refused to maintain, whether the woman with whom he is living in adul¬ 
tery is a married woman or not and, if the woman be married, whether the 
woman’s husband connives at the adultery or not? So far as the wife 

,, "I do not think we are compelled to put such an unreasonable interpret- 
^ ation on the language of the Legislature as the Sessions Judge suggests. Adul- 
II T*^’ to the Penal Code, is an act capable of being done by a man only. 

It is an o0ence committed by a third person against a husband in respect of his wife. 

the Criminal Procedure Code the term adultery is used in the larger and ordinary 
„ sense. Either the husband or the wife may be guilty of it. It is with the breach by 
,, party of the marriage obligation, not with the offence of a third party, that 

Section 486, Criminal Procedure Code, is concerned. If the Sessions Judge’s view 
„ were ootreot, it would follow that the husband could not properly be charged with 
adultery in a mainteoance case, unless all the oonditious of Section 497 of the Penal 
Code, including absence of consent or connivance on the part of the other husband, 

^^couid be established. This is to my mind absurd. Comparing Section 497 of the 
Penal Code and Section 488 of the Criminal Procedure Code, I think we are entitled 
to say that, while in the former adultery of one species only is dealt with, in the latter 
adultery in the sense of a breach by either party of the matrimonial tie was intended. 

I would therefore decline to interfere.’* 

(1) U R. 8 Q. B. 659. (2) 17 M. 260. 
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is concerned her grievance is all che same. Therefore while in Section 
497, Indian Penal Code, adultery of [4743 one specific description only is 
dealt with, it is clear that in Section 488 of the Criminal Procedure 
Code adultery is used in the wider and ordinary sense of voluntary 
sexual connection between either of the parties to the marriage and 
some one, married or single, of the opposite sex other than the offender’s 
own spouse. This construction is not inconsistent with any part of the 
interpretation clause, Section 4 of the Criminal Procedure Code, referred 
to in Queen-Empress v. Mannatka Achari (1). For though the concluding 
paragraph of that section says that all words and expressions used 
in the Criminal Procedure Code and defined in the Indian Penal Code, 
but not deiined in the previous part of the Section 4 should be deemed 
to have the meanings respectively attributed to them by the Penal Code, 
yet this provision must, in reason, bo held to be governed by the qua¬ 
lification laid down in the opening sentence of the section, viz: “ Un¬ 
less a different intention appears from the subject or context.” Now 
looking to the context, a different intention cannot but be inferred, 
considering that the offence of adultery under Section 497 of the Indian 
Penal Code, as already observed, is one against the husband, whereas 
under Section 488 of the Criminal Procedure Code, the term includes 
cases where the wrong done is to the wife. And notwithstanding that 
the concluding paragraph of Section 4 is separated by a full stop from that 
part of the section which contains the qualifying words “ Unless, &c., &o,” 
it is difficult to believe that the framers of the section inrended that that 
paragraph was not to be taken subject to the qualification specified in the 
beginning of the section. To the extent stated above, therefore, the conclu¬ 
sion arrived at in Queen-Empressv.MannatkaAckari(l)(iB,nnothes\ipQOrted. 
But it should not be understood that the ruling in Criminal Eevision Case 
No. 547 of 1884’“ referred to and relied on by Muttusami Ayyar, J., in 
that case is dissented from. In determining, in oases like tbe present, 
whether the cause shewn by the wife for refusing to live with her husband 
is good and reasonable, it is but just that the Magistrate should take into 
consideration [475] the social habits of the particular community to which 
tbe parties belong. If that community (as is the case with Hindus) does 
not completely disapprove of concubinage and tolerates it so far as to 
give kept women some status and rights {Yashvant Bav v. Kashibai{2)), 
tbe fact that the husband keeps a concubine ought not by itself entitle 
the wife to claim separate maintenance. The question in each case will 
be whether the conduct of the husband is such as the wife consistently 
with self respect and due regard to her position as wife, canolive in the 
house of tbe husband. If this is possible and the husband is willing to 
receive her, tbe Magistrate may refuse to order separate maintenance. I 
concur therefore in answering the question in the affirmative. 

Benson, J.—I have no doubt but that tbe question proposed must 
be answered in tbe affirmative. Tbe concluding words, no doubt, of 
Section 4 of the Criminal Procedure Code enact that any word used 


Turner, O.J.—It has beeen held th%t concubinage is so far recognized by 
*'persons who are by religion Hindus, that the ciroamstanoe that the husband keeps 
*'a oonoubine in the house will not entitle a wife to an allowance for mtintenanoe if 
** her husband is willing to receive her and treat her with the consideration which is 
due to her position. The order of the Magistrate must be set aside and he is directed 
'** to pass fresh orders.*’ («2 Weir 641.) 

(1) 17 M. 360. (3) 13 B. 36. 
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but not ddfiudd in that Code shall be deemed co have the meaniog attri¬ 
buted to it in the Indian Penal Code, but this provision is subject to the 
opening words of Section 4, which say “ unless a different intention 
appears from the subject and context.” This limitation seems to have 
been overlooked by the learned Judges who decided the case of Queen- 
Empress v. Mannatha Achari (L). 

In the present case ” the subject and context ” show that " adultery” 
in Section 488, Criminal Procedure Code, has a much wider significance 
than adultery as defined in Section 497, Indian Penal Code. In the 
Indian Penal Code it is an offence committed by a man against another 
man in respect of the wife of the latter. It is an offence which cannot be 
•committed by a woman ; but the Criminal Procedure Code expressly 
contemplates adultery by a woman. For this reason, if for no other, it is 
impossible to say that ‘ adultery ’ in Section 488, Criminal Procedure Code, 
has the limited meaning attributed to it in Section 497, Indian Penal 
Code. 
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Again ‘ adultery ' under the Indian Penal Code is not committed by a 
man who has sexual intercourse with an unmarried woman, or with a 
widow, or even with a married woman, whose husband consents to 
it, but such considerations cannot, in reason, be held to make any 
difference in the ‘ adultery ’ contemplated by the [476] Criminal Procedure 
Qode. The * adultery ' there contemplated is, I think, adultery in the 
popular sense of the term, viz .:—a breach of the matrimonial tie by 
either party. 

I would not, however, be understood to imply that a Magistrate 
ought, as a matter of course, to decree maintenance for a wife who refuses 
to live with her husband, solely because he has been guilty of an isolated 
act or acts of adultery or even because he keeps a concubine. The words, 

' living in adultery ” imply a course of action more or less continuous. 
Moreover, a discretion is vested in the Magistrate. He * may ’ not he 
* shall,’ make an order, &c. He has, then, a discretion to consider and be 
guided by the social ideas and feelings of the community to which the 
parties belong. Concubinage is, wichin certain limits, recognized, both by 
Hindu and Muhammadan Law, and is nob in all circumstances reprobated 
hy the public opinion of those communities. It follows that the keeping 
of a oonoubine is not, necessarily and in all circumstances, to be regarded 
■by the Magistrate as a sufficient reason for a woman refusing to live with 
her husband, though it is equally clear that a Magistrate may in certain 
circumstances regard it as a sufficient reason, and award separate mainte¬ 
nance to the wife. The Magistrate must be guided by all the facts and 
^circumstances of each case and with due regard to the social ideas and 
customs of the community to which the parties belong. With thesd 
remarks, I would answer the reference in the affirmative. 
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APPELLATE CIVIL. 

Appel¬ 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and 

late 

Mr. Justice Shephard. 

Civil. 

Kdmara Akkappa Nayanim Bahadur (Defendant), 

20 H. 476. 

Appellant v. Sithala Naidu (Plaintid), 


Respondent.*^ [2l8t and 22nd April and 

lObh August, 1897.] 

Limitation Act—Act XV of 1877. Sections 6, 12— Rent Recovery Act—Act Vlll of 1865^ 
{Madras), Sections 18, 69 —Deduction of time occupied in obtaming copy of judgment 
appealed against. 

A tenant whose property had been distrained for arrears of rent sued under 
Kent Recovery Act. Section 18, by way of appeal against the distraint. The 
Revenue [4773 Court decided in his favour. The landlord preferred an appeal 
under Section 69 more than 80 days after the date when the decision was pro¬ 
nounced. He claimed that the time occupied in procuring a copy of the judg¬ 
ment appealed against should be deducted in the computation of the 30 days* 
period of limitation. 

Beld, that the appellant was not entitled to have the deduction made, and that 
the appeal was barred by limitation. 

[R., 22 M. 179= 8 M.L.J. 265 ; 34 M. 505 (509)=5 Ind. Cas. 884 = 20M.L.J. 283 = 7 M. 
L.T. 132.] 

Second appeal against the decree of E. J. Sewell, Acting District 
Judge of North Arcot, in appeal suit No. 320 of 1895, afifirming the 
decree of R. F. Grimley, Head Assistant Collector of North Arcot, in 
summary suit No. 672 of 1894. 

The plaintiff was a tenant of the Raja of Kalahasti, who bad distrain¬ 
ed moveable property of the plaintiff for arrears of rent dae by him. This 
was a summary suit brought by him before the Head Assistant Collector 
by way of appeal against the distraint. On the 10th April 1895 the 
Head Assistant Collector pronounced judgment in favour of the plaintiff. 
The defendant appealed to the District Judge under Section 69 of the Act, 
the appeal being filed on the 14th May. In bar of the 30 days’ rule of 
limitation the appellant claimed that the time occupied in obtaining a copy 
of the judgment appealed against should be deducted. The District Judge 
held that the appellant was not entitled to have this deduction made and 
dismissed the suit as being barred by limitation. 

Defendant preferred the second appeal. 

Mr. Stephen, Andy and Sundara i/ar, for appellant. 

Mahadeva Ayyar, for respondent. 

JUDGMENT. 

Collins, C.J. —The appeal to the Lower Appellate Court was filed 
under Section 69 of Act VIII of 1865, and it was objected that the appeal 
was out of time, having been presented more than 30 days after the date 
of the Collector's judgment. It was contended by the appellant that the 
time taken in obtaining copies of the judgment must be deducted and if 
that was done the appeal would be within time. The question to be 
decided is—does Section 12 of the Limitation Act apply to an appeal filed 
under Section 69 of Act VIII of 1865, the Rent Recovery Act. Section 69 
enacts that a regular appeal shall lie to the Zillah Judge from all judgments 


* Second Appeal No. 1104 of 1696. 

338 



YIL] 


K. A. NAYANIM BAHADUR V. SITHALA NAIDU 20 Mad. 479 


pasa^ by a Collector under this Act. provided that the appeal be present¬ 
ed within 30 days from the date of the Collector's judgment. It, may bo 
here noticed that the section does not require the appellant when tiling 

the appeal to tile therewith a copy of the decree or judgment appealed 
against. 

^ [478] Section 12 of the Limitation Act is to the effect that, in com¬ 
puting the period of limitation prescribed for an appeal, the time requisite 
for obtaining a copy of the decree and judt^ment shall be excluded. This 
provision can only be held to apply, where it is necessary to hie with such 
appeal a copy of the decree or judgment. It appears to me, however, that 
the point has been decided. Syed Mokidin Hussen Saheb, tn re (1), 
Krishnasand Muppanar v. Sankara Row Peshvir {2) and Sri Raja Gopala 
Krishna v. Ramireddi (3) are authorities in favour of the argument that 
Section 12 of the Limitation Act does not control the time hxed for 
appealing by Section 69 of Act VlII of 1865. See also Vceramma v. 
Ahhiah (4). 

Another argument might also be used that the Rent Recovery Act is 
an Act complete in itself and therefore Section 12 of the Limitation Act 
does not apply {Nagendro Nath Midlick v. Mathura Mohun Parhi (5) 
and Veeramma v. Abbiah(^)). This appeal must be dismissed with costs. 

Shephard, J. —The question to be decided is whether the provisions 
of Section 12 of the LimitaMon Act are applicable to an appeal filed under 
the provisions of Section 69 of Act VIII of 1865. The suit, in this case, 
was a summary suit tiled, under Section 18 of the latter Act, by the 
tenant who sought to have certain property released from distraint. The 
District Judge held that the appeal petition having been presented more 
than 30 days after the date of the judgment, could not be entertained, 
because under Section 69 of the same Act any appeal from the judgment 
passed by the Collector, under the Act must be presented within 30 days 
from the date of the Collector's judgment. As far as the decisions in this 
Court are concerned, there can be no doubt that the District Judge is right. 
In two cases the question now raised was decided with reference to the 
Limitation Act of 1871 {Syed Mohidin Hussen Saheb, in re (1), Krishnasami 
Muppanar v. Sankara Row Peshvir {2)). In the latter of these cases it 
was decided that an appellant proceeding under the Rent Act was 
not entitled to any enlargement of the period of the 30 days laid 
down by Section 69. These cases have been followed in a recent case 
Sri Raja Gopala Krishna v. Ramireddi (3). It is now contended that 
[479] the law laid down in the eariler cases has since tbe passing of the 
Limitation Act of 1877, ceased to be in force and reference is particularly 
made to the alteration of the language of Section 6 of the present Act as 
compared with the Section 6 of the Act of 1871. In Syed Mohidin Saheb, 
in re (1) it is pointed out that there is no provision in tbe Rent Act 
similar to that in the Civil Procedure Code requiring the appellant to 
produce, with tbe petition of appeal, a copy of the decree appealed 
against. This being so, I think, it follows that Section 12 of the Limi¬ 
tation Act can have no application. This was the view taken in the 
Full Bench casein Allahabad, FuzalMahammad v. Phul Kuar (6), where 
an appeal under Clause 10 of the Letters Patent was in question. 

Another ground on which tbe judgment of tbe District Judge may be 
supported is that Act VIII of 1865 is an enactment dealing with a special 
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subject and intended, so far as the provisions of the Acfc go, fco be a com¬ 
plete body of law. The Act is entitled an Act to consolidate and improve 
the laws which define the process to be taken for the recovery of rent. 
Under it, suits may be brought by either landlord or tenant to decide dis¬ 
putes regarding arrears of rent and other questions arising between them; for 
such summary suits, Section 51 provides that they must be brought within 
30 days from the date of the cause of action. Section 40 provides for the 
case of a summary suit by a tenant against whom the landlord has threaten¬ 
ed sale for arrears of rent. Such suit is to be brought within one month from 
the date of service of notice on the defaulter. Section 69 already cited 
contains a general provision for the case of an appeal to the Zillah 
Judge from the judgment passed by the Collector under the Act. Section 
78 provides for the case of an action to recover money paid or damages 
with respect to anything done under the authority of the Act and requires 
that any such action in the Civil Court must be brought within six months 
from the time when the cause of action arose. It appears to me that the 
observations made in the case of Untioda Persaud Mookerjee v. Kristo 
Coomar Moiiro (1) apply to this enactment. There the Judicial Committee 
was dealing with the Limitation Act (Act XIV of 1859) in connection 
with the Bengal Bent Act X of 1959. The Judicial Committee considered 
that the appeal under the latter Act was governed by the provisions of 
that Act and not [480] by those of the general law. They regarded Act 
X of 1859 as forming a special and complete act of procedure with regard 
to the trial of questions relating to rent and the occupancy of land in the 
mofussil and by which all the proceedings before the Collector were regu¬ 
lated and governed. In conformity with this decision the Full Bench of 
the Calcutta High Court has held that the provisions of Section 14 of the 
Limitation Act cannot be taken advantage of by a plaintiff proceeding 
against his tenant under Act X of 1859 {Nagendro Nath Mullick v. Mathura 
Mohun Parhi (2)). Section 14 like Section 12 appears in Part III of the 
Act under the heading " Computation of Period of Limitation” and as far 
as the present question is concerned no distinction can be drawn between 
the language of the two sections. 

With regard to the argument founded on Section 6 of the Act of 
1877, I adhere to the opinion expressed by me in Veeranma v. Abhiah (3). 
Here'we are in effect asked to read instead of the words " from the date 
of the Collector’s judgment ” in Section 69 the words " from the date 
when the copy of that judgment should be obtained. I cannot see how 
it can be said that the period of 30 days prescribed by the special law 
enacted in Act VIII of 1865 would not be effected by reading into Section 
69, the provisions of Section 12 of the Limitation Act. It does not appear 
to me correct to say that the Legislature has reverted to the language of 
Act XIV of 1859. For it is one thing to say as is said in Section 3 of 
that Act that the shorter period of limitation specially prescribed for any 
class of suits shall be applied notwithstanding that Act. It is another 
thing to say as is said in the Act of 1877 that the period of limitation 
specially prescribed by an existing enactment shall not be affected or al¬ 
tered by any provision of the Act of 1877. For these reasons. I think, 
the second appeal ought to be dismissed with costs. 


(a) 16 0. 866. 
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[481] APPELLATE CIVIL. April 26. 

Before Mr. Justice Suhramanin. Aijyar and Mr. Justice Benson. Appel- 

LATE 

Kamalammal (Plaintiff No. 1). Appellant v. Peeru Meera Civil. 

Levvai Rowthen (Defendant), Bespondent.’^ - 

[31st March and 28th April. 1897.] 20 M. 481 = 


7 M [i J 

Contract Act fX. Act-^of 1672, SecfioH 73— Interest — Snit for money payable under an * 
oral conlracl. 

The plaintiQ sued to recover a sum of money due to her on an oral contract 
together with interest. No agreement or usage giving a right to interest was 
aPeged, and no written demand and notice had been given uoder the Interest 
Act : 

Held, that the plaintifT was not entitled to interest. 

[Dlsa., 26 C. 955 ; P.. 19 P.L.R. 1902 = 104 P.R. 1901 ; R.. 31 M. 250 = 18 M.LJ. 245 
= 3 M.L.T. 278 ; 16C.L.J. 264 = 16 lod. Gas. 246 (249) ; 11 Ind. Cas. 674 (675) 

= 14 O.C. 164; 39 P.R. 1913 ; l 8.L R 179; 24 T.L R. 49; Cons., 31 8.354 = 9 
Boro.L.R. 439.] 

Second appeal against the decree of T. Ramasami Ayyangar, 
Subordinate Judge of Madura (West), in appeal suit No. 284 of 1895, 
modifying the decree of V. Kuppusami Ayyar, District Munsif of Tiru- 
mangalam, in original suit No. 415 of 1894. 

Plaintiff sued to recover Rs. 1,478 on account of rent due by the 
defendant to her and interest thereon at 12 per cent, per annum. There 
was no agreement to pay interest and no notice that interest would be 
charged. The District Munsif passed a decree as prayed bolding that the 
plaintiff was entitled to interest by way of damages. 

The Subordinate Judge modified the decree by disallowing interest. 

The plaintiff preferred this second appeal. 

Rangachariar, for appellant. 

Mr. N, Subramanyam, for respondent. 

JUDGMENT. 

The question in this case is whether the first plaintiff, to whom a 
sum of money was payable under an oral contract, is entitled to interest 
prior to the date of the suit. 

No agreement or usage giving a right to the interest was alleged, and 
it was admitted that no written demand giving notice that interest would 

be claimed, was sent under Act XXXII of 1839. 

In these circumstances it must be held that the interest cannot be 
decreed. 

[482] It will be seen from the judgments delivered in the Court of 
sppeal and in the House of Lords in Loridon Chatham and Dover Railway 
Company v. South Eastern Railway Company (1), that in England, at 
common law, interest was not recoverable as damages in cases similar to the 
present. That the law of this country must be taken to be substantially the 
same, was established by the decision of the Judicial Committee in Jxiggo 
Mohun Ghose v. Kaisreeckund (2) ; and in Kesara Rukkumma Ran v. 

Cripati Viyanna Dikshatulu (3), Scotland, C.J., and Holloway, J., laid 
down broadly that, in the absence of a demand in writing, interest up to 

* Second Appeal No. 267 of 1896. 

(1) 1893 App. Oas. 429. (2) 9 M.I.A. 266 (260). (3) 1 M.H.C.R. 369. 
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date of suit cannot be awarded upon sums which are not payable under a 
written instrument and of which payment has been illegally delayed. The 
learned Judges arrived at that conclusion in spite of the practice, which, 
they admitted, had for a long series of years prevailed in the mofussil 
Courts of awarding interest upon all demands imoroperly withheld—a 
practice which the learned Judges felt bound to declare was unsupported 
by authority. 

It was, however, contended for the first plaintiff that the law on the 
point has been otherwise, since the passing of the Contract Act and 
Section 73 of the Act coupled with illustration (ri) annexed thereto, was 
relied on. No doubt, the section applies to, and includes cases of, breach 
of contract to pay money. But to construe the section as giving a right 
to interest even in those cases, in which it could not be awarded according 
to the provisions of Act XXXII of 1839, would be to hold that the latter 
enactment was virtually repealed by the former. Now this is totally opposed 
to the maxim generaiia speciaUbus non derogant. Referring to this princi¬ 
ple, Bovill, 0. J., observed in The Queen v. Champaneys (l) “itisafunda- 
“ mental rule in the construction of statutes, that a subsequent statute in 
‘ general terms is not to be construed to repeal a previous particular 
‘ statute, unless there are express words to indicate that such was the 
intention, or unless such an intention appears by necessary implication.” 
The reason for the presumotion against a repeal by implication in these 
cases, as stated by Wood. V. C.. is “ in passing a special Act, the legislature 
bad their attention directed to the special case which the Act was [483] 
meant to meet, and considered and provided for all the circumstances 
of that special case; and, having done so, they are not to be considered 
by a general enactment passed subsequently, and making no mention of 
“ any such intention, to have intended to derogate from that which, by 
“ their own special Act, they had thus carefully supervised and regulated ” 
(Fitzgerald v. Champneya (2)). In the present case, Act XXXII of 
1839 is not one of the enactments specified in the schedule to the Con¬ 
tract Act as repealed, and there are no express words in Section 73 indi* 
eating an intention to rescind the earlier Act. In fact, there is no real 
conflict between the two, since effect may well be given to Section 73, by 
holding that the award of interest, as compensation contemplated by that 
section, has reference to cases in which such award can be made without 
infringing the provisions of the other Act. Still less can that Act be held 
to be in any way affected by the illustration relied on ; inasmuch as an 
illustration has not the same operation as the sections which really form 
the enactment (Nanak Ram v. Mehin Lai (3), and Koylash Chunder Ghose 
V. Sonatun Chung Baroote (4) ). Even were it otherwise, it is obvious 
that the franaers of tbe illustration were not considering under what con¬ 
ditions and limitations interest should be awardable in cases of breach of 
contract to pay money. They meant only to point out that, if in conse¬ 
quence of a breach of that kind, a man finds himself unable to pay bis 
debts and is ruined; he cannot recover compensation for loss of that 
remote character; and the allusion to interest was made to show that 
that was tbe only legally recoverable compensation for the breach. 

The appeal, therefore, fails and is dismissed with costs. 


(1) L.R. 6 C.P, 394. 
(3) 1 A. 487. 
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[484] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayiiar and Mr, Justice Benson. 


KrISHNAK NaMBUDUI {Plaintiff), Appellant v. Raman 
Menon and others {Defendants), Respondents * 

i;23rd April, 1897.] 

Ac/ —Aci III of 1877. 5cc/iou 17 (c)—Agreement to renew a kafiom and to 
credit as renewal fees a sum of money then due by plainLiJ to defendant - Want of 
registration —Admissibility in evidence. 

Per cur; A writtea agreement to renevv a kanom and to credit as renewal fees 
a sum of money then duo is not an acknowledgment of money paid for tbe 
creation of an interest in laud within tho meaning of Saotiou 17 (c) of tbo Regis¬ 
tration Act and therefore is admissible in evideoce though unregistered : 

BeUi, that in such an agreement, tbe agreement to renew is severable from 
tbe rest of tbe agreement and tbe documont, though unregistered, is admissible 
in evidence of the agreement to renew even if it were inadmissible for other 
purposes. 

Second appeal against the decree of A. Venkafcaramana Pai, 
Sabordioate Judge of South Malabar, in appeal suit No. 594 of 1895, 
affirming the decree of K. Gjvinda Nambiar, District Munsif of Ernad, in 
original suit No. 112 of 1894. 

This was a suit to redeem a kanom of 1869. Defendant No. 1 
pleaded that an agreement to renew tbe said kanom had been executed by 
the plaintiff in his favour. Tbe agreement, Exhibit II, which was not 
registered, was as follows :— 

“ Deed executed by Valia Chembashi Illoth Narayanan Nambudripad, 
residing in Ugrapuram deshom, Iruvetti amshom, Ernad taluk, to 
Palakkal Raman Menon, residing in Pauniangara amshom, Calicut 
taluk. 

“The amount due on settlement of accounts in respect of monies previ¬ 
ously received in respect of expenses of suits relating to our illom pro¬ 
perties and the amount borrowed this day in cash from Raman Menon 
I amount of Rs. 125. I shall repay this sum of Rs. 125 and the interest 
dne thereon at the usual rate within the 30th Dhanu 1050 and t.ake 
** back this deed. If I fail to pay off this debt within the period 6xed, 

^ at the time of renewal when the term fixed in the renewal deed granted 
]|to Raman Menon for [488] 24 years in respect of Melepurakkat nilam 
and others which are our jenm, expires, grant a demise crediting tbe 
*' principal of Rs. 125 against the amount due to me on account of renewal 
“ fees.'' 

The Lower Courts held that this agreement was proved and dismissed 

tho suit. 

The plaintiff preferred this second appeal. 

Sundara Ayyar, for appellant. 

Ryru Nambiar, for respondent No. 1. 

JUDGMENT. 

We are unable to agree with the appellant's contention that Exhibit II 
is not admissible in evidence for want of registration. We do not think 
tibat it contains an acknowledgment of money paid for the creation of an 
interest within the meaning of Section 17 (c) of the Registration Act. It 
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amount to an acknowledgment. 

It is further argued that even if there was an agreement to renew it 
was not valid, because the amount of the renewal fees was not fixed. 

As to this, we observe that, though the language of the instrument 
is not very clear, we are unable to say that it is inconsistent with the con¬ 
tention that the renewal fee was to be the sum stated in the document, 
viz., Ks. 125 with interest. If the appellant’s present contention were 
well founded, it would probably have been raised in the Courts below, but- 
we find that it was not, in fact, raised in either Court. 

The second appeal therefore fails and we dismiss it with costs. 


20 Mad. §86 Indian decisions, new series [YoL. 

evidences an agreement to renew and to credit as renewal fees a sum of 
money which had become due by the plaintiff to the defendant at the 
time the document was executed. The promise so to credit the money 
was not, in our opinion, an acknowledgment such as is contemplated by 
the section. 

Even if it were such an acknowledgment, the document would still 
be admissible as evidence of the agreement to renew, a part of the docu¬ 
ment which in our opinion is severable from the part which is alleged to 


20 M. 486 = 7 M.L.J. 198. 

[486] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 

PURNAMAL Chund (Defendant No. 3), Appellant v. Venkata 
SUBBARAYAL tJ (Plaintiff), Despondent.* [28th January and 

9bh and I9bh February, 1897.] 

Mortgage—Priority^Merger of former mortgage in decree—Right of subsequent morl^ 
gagee to keep the prior incumbrance alive. 

Where there is a subsisting prior incucnbrance and a subsequent mortgagee 
advances money for the purpose of disoharging it, but it is for his benedt still to 
keep it alive, bis right to keep it alive is not afieoted by the fact that the prior 
iocumbranoe had at the time taken the form of a decree. Adams v. Angell (1) 
followed. 

[P.. 2 0.L.J. 202; R., 35 M. 642 {647) = U Ind. Cas. 865 = 21 M.L.J. 811 = 10 M.L.T. 
169 = (1912) M.W.N. 24 (28) ; 12 O.P.L.R. 70; Not Appr., 7 A.L J. 984 = 7 Ind. 
Cas. 463 (469).] 

Second appeal against the decree of S. Kussell, District Judge of 
Cbingleput, in appeal suit No. 62 of 1894, afhrming the decree of 
N. Sarvothama Bau, District Muosif of Poonamallee, in original suit 
No. 230 of 1892. 

The facts of this case appear sufficiently for the purpose of this report 
in the judgment of the High Conrt. 

Sankaran Nayar, for appellant. 

Ramachandra Rau Sahib, for respondent. 

JUDGMENT. 

The respondent (plaintiff) seeks to enforce a mortgage executed in 
his favour on the 15th December 1891. The sum of Bs. 1,150, part of the' 
fium advanced by him was, it is found, advanced and actuall y for the 

* Beoond Appeal No. 1427 of 1895. 

(1) L.B, 5 Oh. D. 645. 
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amountr due under a decree, dated the 20th March 1890, obtained by one 
Subba Heddi on a mortgage in bis favour executed in the year 1887. The 
appellant was the bolder of an intermediate incumbrance, dated the 4tb 
February 1890, upon which also a decree was obtained on the 4th Novem¬ 
ber 1890. Prior to the date of the respondent’s mortgage, there were 
therefore two mortgage decrees in existence, the earlier one in favour of 
Subba Heddi, the later in favour of the appellant. It is found, as a fact, 
that the respondent when advancing Rs. 1,150 for the discharge of the 20 K. 486 = 
earlier decree intended to keep alive the prior incumbrance, and it has"* 
been [487] held that he is to that extent entitled to priority as against 
the appellant whose incumbrance is intermediate in point of time. 

On the bearing of the appeil, it was argued before us that inasmuch 
as Subba Reddi’s mortgage had become merged in the decree passed upon 
it and that decree had been satisfied, the intention of keeping it alive for 
his own benefit could not properly be imputed to the respondent. Not¬ 
withstanding the opinion to the contrary expressed in the unreported 
case, we are of opinion that the principle on which the respondent bases 
his claim to priority is not affected by the circumstance that the money 
advanced by him was advanced in order to pay off a mortgage-debt due 
under a decree. It is sufficient for the respondent to show that there 
was a subsisting prior incumbrance ; that his money was lent for the 
purpose of discharging it, and that it was for his benefit that that prior 
incumbrance should still be kept alive. It cannot be said that be had 
any the less a right to keep the incumbrance alive, because it had taken 
the form of a decree. The same thing had happened in the case of Adams 
V. Angell (l), nor can it be said in the present case that the respondent 
did anything which could serve to negative an intention on his part to 
adopt the course which it was obviously for his benefit to adopt. The 
appeal is dismissed with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Subrama'iia Ayyar and Mr. Justice Benson. 


Mammod {Judgment-debtor) Appellant v. LoCKE 
AND ANOTHEB {Decree holder and Auction-purchaser). 

Respondents 

[6th August and 2nd September, 1897.] 

Civil Procedure Code^Act XlV of 1882, Sectio7t 2 iMc)—Parties to Oie suit—Auction- 
purchaser. 

Land was sold in execution of a decree of a Subordinate Court, and a sale certi¬ 
ficate was issued. A question having subsequently arisen as to what had actually 
been the subject of the sale, the auction-purchaser applied to the Court, and an 
order was made by which the sale certificate was amended. The judgment- 
debtor appealed to the District Court joining the decree-holder and the auction- 
purchaser as respondents. 

[488] The appeal was dismissed on the ground that no appeal lay : 

Held, that the question was not one which could be determined under Civil 
Procedure Code, Section 244, and consequently the deoision of the Lower Appel¬ 
late Court was right. 

* Appeal against Appellate Order No. 22 of 1897. 

(1) L. B. 6 Cb. D. 645. 
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[F., 24 A. 519 = Cl90a) A.W N. 144 ; R., 25 B. 418 ; SOM. 507 = 17 M.L.J. 291:34 
1904-11^3^ PL^R°190*4^’* ^ ^^9 = 21 M.L.J. 928 (933) ; 46 P.B, 

Appeal against the order of H. H. O’Farrell, District Judge of 
South Malabar, in civil miscellaneous appeal No. 65 of 1896, aflQrming 
the order of M. Srinivasa Rau, Subordinate Judge of Cochin, dated 3rd 
August 1896. and made on miscellaneous petition No 332 of 1896 in 
the matter of the execution of the decree in original suit No. 9 of 1895. 

The facts of the case, as stated by the District Judge, were as 
follows:— 

The municipality of Cochin lent a certain sum of money to one 
Kunhi to tile his house, and the latter, as security, hypothecated to the 
municipality the house and the paramba on which it stood. On his 
death defendants Nos. 1 to 4 were sued as his representatives on the 
hypothecation bond, and a decree was passed, which, it is said by 
oversight, made liable the paramba only without mention of the buildings. 
The paramba was brought to sale and purchased for Rs, 1,500. 

The sale proclamation and the sale certificate followed the terms of 
the decree and made no mention of the buildings. Afterwards the auction- 
purchaser applied to the Court to amend the sale certificate on the ground 
that what was really sold was the building as well as the paramba, and 
the Subordinate Judee, with the consent of all parties except the present 
appellant ffirsb defendant) and after taking evidence, was satisfied that 
what was really put up for sale and purchased, was the building as well 
as the paramba and amended the sale certificate accordingly. Against this 

order the first defendant apoeals, and has made not only the plaintiflf_ 

the municipality—but the auction-purchaser a party to the appeal. 

The District Judge held that the dispute was not one to which Section 
244 was applicable, and consequently that no appeal lay against the order 
of the Subordinate Judge, although the first defendant might obtain a 
remedy by an application for revision, and he accordingly dismissed the 
appeal. 

The judgment-debtor preferred this appeal making the decree-holder 
and the auction-purchaser again parties. 

Sundara Ayyar, for appellant. 

Subramania Sastri, for respondents. 


JUDGMENT. 

[489] Certain immoveable property was sold by the Subordinate 
Court of Cochin in execution of a decree obtained by the Cochin Munici¬ 
pal Commissioners against the appellant upon a mortgage instrument 
executed by him. The sale was confirmed. Bub before the certificate of 
sale was issued, disputes arose as to whether certain buildings should be 
included in the certificate as part of the property sold. After hearing the 
auction-purchaser, the judgment-creditor and the judgment-debtor, the 
Subordinate Court passed an order directing that the buildings should be 
included in the certificate. The appellant preferred an appeal against 
the order to the District Court. The appeal, however, was rejected on 
the ground that no such appeal lay. On behalf of the appellant it was 
contended that the view taken by the District Coart was wrong, inasmuch 
as the question in dispute was one which fell under Section 244 of the 
Code of Civil Procedure. 

This contention is, in our opinion, untenable. Now, if the dispute involv¬ 
ed the question of the validity of the sale, the case would, no doubt, be 
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governofi by the ruling of the Judicial Committee in Prosiuino Coomar San 
yal V. Kali Das Sanyal (1). But the sale was not, and could not have 
been, impeached by any of the parties at the time when the order in ques¬ 
tion was passed. The dispute was, and is, as to whether, under the sale, 
the right to the land mentioned in the sale cortiticate alone passed to the 
auction-purchaser as the appellant conten-ls or* whether, as the purchaser 
contends, the right to the buildings also passed. If the former contention 
be unheld, the partv that would be affected thereby would be the purchaser. 
If. on the other hand, the latter contention prevailed, it is the appellant 
that would sutifer by such decision. In neither case, the sale itself 
being valid, would the judgment-creditor’s rights be in any way touched. 
There is, therefore, in this case no question in dispute between the judg¬ 
ment-debtor on the one side and the judgment-creditor on the other, as 
urged for the appellant. The question in dispute is really one between 
the judgment-debtor and the purchaser only. Sectiou 244 of the Code 
does not, therefore, apply, and the conclusion of the District Court is 
right. 

The appeal is dismissed with costs. 
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[490] APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddain. 

SubbaraTA Chetii anp another {Defendants 
Nos. 4 and 5). Appellants v. Sadasiva Chetti and others 
{Defenda?its Nos. 1, 2, 3, 6, 7, 8, 9, and 10), 

Respondents.* [18th and 19th February, 1897.] 

Civil Procedure Code^Act XIV of 198-2. Sections b 25 —Date from'johich partition 
operates^Partition^Arbitration—Suit to enforce the award with an alternative 
claim for partition —Wfiether such suit maintainable. 

Disputes betwesQ the membors of a Hindu family were referred to arbitrators 
who made an award as to how the whole of the property should be divided. In 
pursuance of the award part of the movd*blo prop'^rty was divided. Subspqueotly 
one of the members of the family died The plaiutiH, another member of tbe 
family, now sued to enforce the award or in the alternative for partition : 

Held, (1) that the alternative claim for partition was barred by theaward ; 

(2) that the provisions of Civil Procedure Code, Seotion 525, did not 
preclude the pUintif! from suing to enforce tbe award; 

(3) that the partition should bo considered to have taken effect from the 
date of the award and cmsequently that the share allotted to tbe deceased 
member of the family passed to his heir. 

IR., U.B R. (1906) Specific Relief. 30; D., 19 P.R. 1907=46 P.L.R. 1907 = 134 P.W.R. 
1907.] 

Appeal against the decree of E. J. Sewell, District Judge of North 
Arcot, in original suit No. 8 of 1895. 

The facts of this case were as follows :—The plaintiff s father, Abbu 
Chetti, fourth defendant, seventh defendant, Vasanfcaraya Chetti, father 
of defendants Nos. 1, 2 and 3, eighth defendant’s father-in law and ninth 
-defendant’s late husband Cundasami Chetti were brothers. Tenth 
defendant was the widow of the first defendant's younger brother Bama- 
sami Chet ti. Cundasami Chetti adopted fifteen years before bis death 

* Appeal No. 98 of 1896. 

(1) 191.A. 166. 
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Sabapathi Chetti, elder brother of plaintiff and the son of Abbu Chetti; 
eighth defendant was the widow of the Sabapathi Chetti. Sabapathi 
Chetti and Cundasami Chetti died without male issue. All the 
above persons lived together until 23rd May 1892. Misunderstand¬ 
ings arose and they asked certain mediators to divide and give them 
their shares in the whole estate. The mediators arranged (Exhibit A) that 
the properties should be divided thus: one and three-fourths shares 
L491J to defendants Nos. 1, 2 and 3, one share to Sabapathi, one share 
to Abbu Chetti, plaintiff’s father, one share to fourth defendant and one 
share to seventh defendant. Accordingly some of the moveable property 
was divided, but owing to some of the defendants raising objections, the 
mediators could not effect a division of all the properties. " Plaintiff in 
this suit ” said the Judge “ claims a division being made of the property 
as above with this variation that as Sabapathi Chetti died since the 
‘I award, his share should goto eighth defendant and ninth defendant. 

Tenth defendant was made a party, as she was in possession of some of 
“ the family property.” 

The defendants Nos. 1 to 3 and 7 to 9 did not contest plaintiff’s claim,, 
and the District Judge found that defendants Nos. 4 and 5 had agreed to 
the division fixed by the arbitrators, and had themselves taken some of 
the property and allowed the other brothers to take some of the rest. He 
accordingly held that they could not now repudiate the award and passed 
a decree that the family property be divided and that rds of it deli¬ 
vered to tbe plaintiff, and that the actual partition be, by consent, made 
by a commissioner in execution, who was to ascertain the value of the 
whole property, and of the amount plaintiff has received and then to 
divide the property so as to award plaintiff 2 S rds of tbe whole. 

Defendants Nos. 4 and 5 preferred this appeal. 

Seshagiri Ayyar, for appellants. 

Suhramania Ayyar^ior respondents Nos. 1, 2 and 8. 

Sivagnana Mudaliar, for respondent No. 4. 

Kothandarama Ayyar, for respondents Nos. 5 and 6. 

JUDGMENT. 

The first question is what is this suit. Is it a suit to enforce an award 
or for a partition of family property or on a contract to accept the shares 
settled by arbitrators ? The Judge has treated it as a suit on a contract to 
accept tbe shares settled by arbitrators, but we are unable to see that this 
is what was alleged or claimed by the plaintiff. We think the suit is a 
suit to enforce an award with an alternative claim for partition of family 
property. 

There having been an award, it is clear that tbe alternative claim for 
partition cannot succeed. See Krishna Panda v. Balaram Panda (1) with 
which we agree. 

[ 492 ] It was argued before us that the suit to enforce tbe award will 
not lie, as the proper and only course open to tbe plaintiff was to proceed 
under the Civil Procedure Code, Section 525. Having regard, however, 
to the decision in Gopi Beddi v. Mahanandi Beddi (2) and the apparent 
consensus of opinion in this Court from tbe time of Palaniappa Chetti v. 
Bayappa Chetti{^) down to Hiisananna v. Linganna{4:), we think that tb& 
procedure directed by the Civil Procedure Code does not preclude an 


(1) 19 M. 990. 


(9) IS M. 99. (3) 4 M.H.O.B. 119. 
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action being brought to enforce an award. We, therefore, hold that the 
plaintiff is entitled to succeed as to this. 

There is no doubt that an award was given (Exhibit A). It was 
argued that it was an incomplete award, and could nob be enforced. We 
think, however, that the award is complete in itself. But it is said that only 
a declaratory decree can be given upon it, and that the decree of the Judge 
directing a partition went beyond the award. The parties, however, agreed 
at the settlement of issues that, when the shares were determined, the 
actual partition of the family property should be made by a commissioner 
in execution and this is all that the Judge has decreed. We do not see that 
there is anything illegal in this. 

Then an objection is taken that it has not been settled in the suit or 
by the arbitrators what the family property is which the commissioner is 
to divide. All we can say is that no question as to thia was raised in the 
Lower Court, and we must assume that any dispute there may have been 
was waived, and that the property mentioned in the plaint is the property 
to be divided. 

Finally, the question arises when the partition is to be considered as 
taking effect—on the date of the award or on the date of the Lower Court's 
decree, because in the former case, the share of one Sabapathi Chetti would 
goto his heirs, instead of to the coparceners as the appellant’s claim. We 
are, however, of opinion that the award (Exhibit A) followed up as it was 
immediately, bv an actual division of some of the moveable properties, 
effected a division at that time so that the share allotted to Sabapathi, 
now deceased, passes to his heirs. 

We must support the decree of the Court below aud dismiss the appeal 
with costs (two sets—plaintiff and defendants Nos. 1 to 3). 
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[493] APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar aud Mr, Justice Benson, 


Venkataramayta and another (Plaintiffs), Appellants v. 

VENKATALAKSHMAMMA (Defendant), Respondent, 

[29th March, I897.J 

Limitatwm Act^Aci XV of 1877. Schedule II, Article 141 —Suii by reversioner on the 
death of female heir—Adverse possession—Hindu law—Law of succession, 

A Hinda died io 1880. leaving him sueviving (1) a daughter who died in 1886, 
who was the grandmother of one of the plainttSs, and (2) the son of a predeceased 
daughter who was another plaintiff, and (3) the widow of a predeceased son who 
was the defendant. The plaintiffs now su-id in 1893 to recover possession of his 
land, of which the defendant bad been in possession since his death : 

Held, that the suit was not barred by limitation and that the plaintiffs were 
ontitled to a decree. 

Second appeal against the decree of W. G. Underwood. District Judge 
of Cuddapah. in appeal suit No. 20 of 1895, reversing the decree of 
F. Sambayya, District Munsif of Madanapalle, in original suit No. 613 

of 1893. 

Suit to recover land, formerly the property of Appajappa, who died in 
1880, leaving him surviving (1) Subbammal, his daughter, who died in 


* Segond Appeal No. 275 of 1896. 
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1897 1886, leaving her son Subbarayudu since deceased, the father of the 

Mabch 29. second plaintiff, and (2) Venkataramayya, the first plaintiff, bis grandson, 

being the son of a daughter who predeceased him, and (3) Venkata- 
lakshmamma, the defendant, his daughter-in-law, being the widow of his 
son who predeceased him. The defendant entered into possession on the 
death of Appajappa and she now pleaded that the suit was barred by 
- limitation 

20 M. 493= The District Munsif overruled this plea and held that the plaintiffs 
7 M.L.J, 204. were entitled to recover and he passed a decree accordingly. 

The District Judge reversed bis decree on appeal on the ground that 
the suit was barred by limitation. 

Plaintiffs preferred this second appeal. 

Bamachandra Bau Saheb, for appellants. 

Mahadeva Ayyar and Bamachandra Bau, for respondents. 


JUDGMENT. 


The District Judge while stating the law correctly has failed to 
properly apply it. 

[494] The last male owner died in 1880, and the defendant at once 
took possession of the property. The last male owner’s daughter, who 
was the party entitled to possession, died in 1836. The present suit by 
the reversioners to recover possession was tiled in 1893. Under Article 
141, Schedule 2 of the Indian Limitation Act (XV of 1877), the rever¬ 
sioners had 12 years from the date of the daughter’s death and their suit 
was therefore clearly in time {Srinalh Kur v. Piosunno Kumar Ghose (1). 
Sham- Lall Mitra v. Amarendro Nath Bose (2), Cursandas Govindji v. 
Vundravandjs P 2 irshotam (3). Mukta v. Dada (4), Tai v. Ladu (5) Bam 
Kali V. Kedar Nath (6)). The respondent relies on the Privy Council 
case reported as Lachhan Kunwar v. Manorath Bam (7). If that case 
was a decision with reference to Article 141, Schedule 2 of the present 
Act (XV of 1877), or the corresponding Article of Act IX of 1871, it 
would be in point, but there is nothing to show that it is so, and the 
dates in the recital of facts lead us to the conclusion that the rights of 
the reversioners in that suit had become barred under Act XIV of 1859 
before the provisions of Act IX of 1871 came into force. 

We must, therefore, reverse the decree of the District Judge and 
restore the decree of the District Munsif. The appellants must have their 
costs in this and in the Lower Appellate Court. 



(l) 9 0. 934. (2) 23 0. 460. (3) 14 B. 482. 

(6) 20 B. 801. (6) 14 A. 156. (7) 22 0. 445. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ai/yar and Mr. Justice Benson. 


SUBBARAYAR AND OTHERS [Plaintiffs Nos. 1. 2. 3 and 5). 

Appellants v. Asikvatha Upadesayyau and another 
[Defendants Nos. 1 and 2), Respondents.* 

[31st March, 1897J 

JRevenue Recovery Act—Act 11 of 1864 (JJadras), Section 3^—So/e for arrears of revert,. 
v^^Benamupur chase. 

Tbe purchaser at a sale held for arrears of revenue sued for possession of the 
land. It was pleaded that his purchase was made bcnnini for ibe persons from 
whom the defendant derived title : 

[495] Held, that Revenue Recovery Act. Section 38, did not debar the defend¬ 
ant from raising this plea, and that the averments on which it was based 
having been proved, the suit should be dismissed. 

[P., 28 M. 526 = 15 M,L.J. 419; 29 M. 473 (F.B.) = 16 M.L.J. 505 = 1 M.L T. 234 ; 
R., 34 M. 143 (148)=7 Ind. Gas. 60 i63) = 8 M.L.T. 154 ; Expl.. 25 M. 655 ] 

Second appeal against the decree of S. Gopalachariar, Subordinate 
Judge of Tinoevelly, in appeal suit No. 48 of 1894, affirming the decree 
of V. K. Desikachariar, District Munsif of Tuticorin, in original suit 
No. 425 of 1891. 

Suit to recover possession of certain land with mesne profits. The 
land in question had been sold under Revenue Recovery Act for arrears of 
revenue due by the laodbolder and had been purchased by the father, since 
deceased, of the plaintiff on 28th October 1879. 

Possession had never been obtained by the purchaser, and it was 
pleaded that the purchase had been made benami for the vendors of 
defendant No. 1. 

The District Munsif held that it was open to the defendant to raise 
this plea, and that it was proved, and that defendant No. 1 and his 
vendors had been in adverse possession for over 12 years. He accordingly 
dismissed the suit. 

The Subordinate Judge, on appeal, held that the suit was not barred 
^ limitation, but affirmed tbe decree on the other ground on which tbe 
District Munsif based his judgment. 

Plaintiff preferred this second appeal. 

Krishnasami Ayyar, for appellants. 

Sivasami Ayyar, for respondent No. 1. 

JUDGMENT. 

It is contended that, as tbe plaintiff’s father purchased the land at a 
sale for arrears of revenue, Section 38 of Act II of 1864 (Revenue Recovery 
Act) precludes the defendants from proving that tbe purchase was really 
made by the plaintiff’s father not solely on his own behalf but on behalf 
?, villagers generally. The words of Section 38 are “such sale cerbi- 
^^noate shall state the property sold and tbe name of the purchaser, and 
lb shall be conclusive evidence of the fact of the purchase in all Courts 
^ and tribunals, where it may be necessary to prove the same, and no 
proof of the Collector’s seal or signature shall be necessary, unless the 
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** authority before whom it is produced shall have reason to doubt its 
“ genuineness.” 

The intention clearly was to prevent any plea from being raised that 
the defaulter’s interest did not pass by the sale. There is nothing in the 
language of the section to warrant the contention [496] that the legislature 
intended thereby to preclude proof being given that the person whose name 
was entered in the certificate was not the person, or the only person who 

acquired a right under the purchase. 

Where this was intended, the legislature has made a distinct provision 
to that effect, as in Section 317, Civil Procedure Code. 

The evidence objected to was, therefore, rightly admitted, and upon 
the findings the suit was rightly dismissed. We dismiss this second appeal 
with costs. 


20 M. 496. 

APPELLATE CIVIL. 

Before Mr. Justice Suhraynania Aytjar and Mr, Justice Davies. 


Kdnhi Marakkar Haji {Defendant), Appellant v. 

Kutti Umma {Plamtiff), Respondent.* [1st September, 1897.] 

Civil Procedure Code^Act XIV of 1882. Section Contents of appellate judgment 

•—Duty of Appellate Couri to examine the correctness of a finding in the absence of 
a memorandum of objections. 

A Judge haviag remaoded a ca^e for further evidenoe to be taken and a fresh 
finding recorded on a question of fact, be is bound to examine the correotness of 
thefindiog, and to state in his judgment the reasons for which he either accepts 
or rejects it. 

[F., 22 M. 344 ; R., 31 M. 469 (F.B.)= 18 M.L.J. 34 = 8 M.L.T. 71; 8 0.0. 290.] 

Second appeal against the decree of H. H. O'Farrell, District 
Judge of South Malabar, in appeal suit No. 612 of 1895, modifying the 
decree of T. V. Anantan Nayar, District Munsif of Kutnad, in original 
suit No. 120 of 1895. 

The plaintiff sued as the divorced wife of the defendant to recover 
Rs. 105 agreed mahur, and Rs. 28-13-9 the kizhi given to the defendant 
at the time of their marriage which took place in 1871. The divorce was 
alleged to have taken place in March 1874, bub the defendant denied the 
divorce and on that ground disputed his liability to repay the kizhi. 
As to the claim for mahur he pleaded that he had already satisfied it by 

purchasing land for the plaintiff. , , 

[497] The District Munsif held that neither the divorce alleged by 

the plaintiff nor the satisfaction of the claim for mahur was established 

by the evidence, and he passed a decree for R 3 . 105 only. 

The plaintiff preferred an appeal to the District Court, no memoran¬ 
dum of objections being filed by the defendant. ' 

The District Judge, on appeal, ordered that the evidence of one addi- 
tional witness named should be taken as to the fact of divorce, and that 
the defendant should be permitted to adduce evidenoe to impeach his tes¬ 
timony should he prove hostile. The order prescribed the dates within 
which the fresh finding should be returned and objections to it taken. 


* Second Appeal No. 65 of 1897. 
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The pistnofc Munsif complied with this order and recorded a finding 
that the divorce set up by the plaintiff was true. No memorandum of 
objections was filed by the defendant with reference to this finding, and on 

the appeal coming on for hearing again, the District Judge delivered 
judgment as follows :— 

“ j • Lower Court now finds on further evidence that its former 
decision was wrong, and that a divorce as alleged by the plaintiff really 
^ took place. The appeal is allowed and the decree of the Lower Court 
modified by directing that plaintiff get a decree as prayed in the plaint 
with costs throughout.” 

The defendant preferred this second appeal on the following 

grounds:— 

. *The Lower Apnellate Court has failed to record findings on the 
issues raised in the case. 

« . judgment of the Lower Appellate Court is not in accordance 

with the provisions of Section 574 of the Code of Civil Procedure. 

The Lnwer Appellate Court ought to have given reasons for 
allowing the appeal. 

‘ The Lower Appellate Court ought not to have upheld the Munsif’s 
finding on the first issue. 

Toe dofaodant’s plea of divorce being inconsistent with the plea 
of the payment of dower, he was not entitled to set up that plea.” 

Sundara Ayyar, for appellant. 

Govinda Menon, for respondent. 
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JUDGMENT. 


no memorandum of objections, it was 
incumbent on the Judge to examine into the correctness of the finding 
and come to a conclusion whether he [498] accepted it or not, unless its 
correctness had been admitted by the party to whom it was adverse, viz., 
the defendant in this case. Tnere is nothing to show there was such 
admission, and the Judge has not expressed any opinion on the matter 
in question. There is therefore no judgment as prescribed by the Code. 
We must, therefore, reverse the decree and remand the appeal to be dis¬ 
posed of according to law. (See Umed AH v. Salima Bibi (1), Mumtaz 
Begam v. Fateh Husain (2), Bfiagvan v. Kesur Kuverji (3), and see also 
Bamchandra Govind Manik v. Soraa Sadashiv Sarkhot (4).) Costs will 
abide and follow the result. 


20 H. 498. 

APPELLATE CIVIL. 

Before Mr. Justice Sabramania Ayi/ar and Mr. Justice Davies. 

Oliver {DJeniant No. Ih Appellant u. ANANTa\RAM \Y7AR 
{Plaintiff), Respondent'^ [1st and 2ud S iptenber, 1897.j 

Rent Recovery Act ■~Act VIII of 1865 ‘flfodras). Sections 18. 39, AO ^Attachment for 
arrearn of rent^Suxt to set asuie attachmeni—Snoseqnent sale, 

A landlord attaobed his ten inl’a hold'og for arrears of rent in 1889, and with¬ 
in the time presorib-sd by R^nt Recovery Aoi>. Section 16. put in an application 
for sale Co the Odieotor, and otherwise comolied with the procedure prescribed 

* Second Appeal No. 89 of 1897. 

0)6 A. 3^3. (2J6A. 391. f8) 17 B. 438. (4) 19 B. 551. 
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by the Aot. The land was sold, but the sale was set aside as having been irregu¬ 
larly conducted. Tbe landlord then made in 1894 an application to the OoUeotor 
for a fresh sale (which was graotedi; a fresh sale took place without a fresh 
notice being given to the tenant under S*>ction 39 of tbe intention to sell. The 
tenant now sued to have this sale set aside : 

Held, that the plaintiff was not entitled to have tbe sale set aside. 

Second appeal against the decree of F, H. Hananetfc, District 
Judge of Tanjore, in Appeal Suit No. 122 of 1896, reversing the decree of 
N. Sambasiva Ayvar, District Munsif of Tiruvadi, in original suit 

No. 348 of 1895. 

The plaintiff was a tenant on tbe Tanjore palace estate, of which 
defendant No. 1 was the reci^ivor. Defendant No. 2 was the purchaser 
of the lands, which the plaintiff had occupied, at a sale which took place in 
January 1895. 

[499] The plaintiff now sued to set aside the sale. It appeared that 
the receiver had artached the plaintiff’s holding for arrears of rent in July 
1889. The plaintiff instituted a summary suit to have the attachment 
raised. This suit terminated in favour of the receiver, who thereupon 
brought the property to sale in D ice nher 1892. Tue plaintiff then ins¬ 
tituted a regular suit to have the sale set aside and succeeded on the sole 
ground that the sale had not been hel 1 on the date originally fixed, but on 
an adjourned date. The receiver then caused fresh notice of sale to be 
issued and had the attached property brought to sale. Hence this suit. 

The District Munsif was of ooinion that the attachment was not 
cancelled as the result of the previous decree setting aside the sale and 
held that the sale now in question was a valid sale and he passed a decree 
dismissing the suit. 

The District Judge on appeal reversed liis decree and set aside the 
sale on the ground that the application for the sale had mt been made 
within the pe^-iod prescribed by R^nt Recovery Act of 1865, Section 18. 
He held that the intermediate nroce'^dings did not onerato to expend the 
time allowed by that section, and he made the following observations :— 

'■ The application for the second sa'e was only made in 1894 and the 
“ attachment of the nronerty sold is alleged to have taken place in July 
“ 1889 The Lower Court considers that there is no hmit as to the time 
within which application for sale may ba made after attachment. In 
" the view the Lower Court appears to me to he quire wrong. Section 40 
“ clearly provides that the sale of immoveable property shall be conducted 
“under the rules laid down for sale of moveable property. One of bho^e 

“rules is contained in Section 18. There must be an anplication to the 
“ Collector for an order directing the sale and that application must be 
“ made within the time prescribed in Section 18. There is nothing in 
“ Section 40 which implies that the provisions of Section 18 do not annly 
“ as regards the t=rae within which the api-lication is to be made. The 
“ wording of Act VIII of 1865 is no doubt vague and unscientific, bub the 
" Act must be interpreted reasonably. It is clear that the framers of the 
" Aot, in providing in Section 40 that the sales of immoveable pro.ierty 
" ‘ should be conducted under the rulps laid down for moveable property * 
“intended that the same procedure should be adootod in bo-h cas^s. not 
“ only at the time of sale itself, bub also in the preliminary stens [900] 
“to be taken to bring the attached prooerty to sale through the Collector. 

“ It would ba monstrous to Bupnoso that the Ligislatu--0 intended that, 

“ after once issuing a notice under Section 39 of the Aot, the landlord 
'* could, years afterwards, have the property sold without the issue of any 
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fresh notice, exoeot the general proclamation of the sale prescribed in 1897 
" Section 18 of the Act.” Bhp. 2. 

Defendant No. 1 preferred this second appeal. 

Pattibhirayyia Ayyar, for appellant. AppeL- 

Sundara Ayyar, for respondent. LATE 

JUDGMENT. 


It is admitted in this cise that the first aoplicition to the Collector 
•for sale under Sejtion 40 of the Act (VIII of 186-3) wis mide within the 
time prescribed by Section 18, and that the sile which took place in pursu¬ 
ance of that applicition was set aside on the ground of an irregularity in 
the conduct of the sale by the offic3r carrying it out. After the sale was 
thus set aside, the landlord applied again to the Collector for a fresh sale 
without giving a second notice to the tenant of his intention to sell under 
Section 39. The Lower Appellate Court has held that such notice was 
necessary, in other words that all that had been done up to the irregular 
Bale was practically void, and that the Ian llord must begin de nooo.* We 
aie unable to accept this view. The landlord was in no way re-^ponsible 
for the irregularity in the sale, and he was entitled to ask the Collector to 
rectify what had gone wrong by giving orders for a proper sale. The 
second application to the Collector must be considered in the light of a 
xjontinuatioa of the original application for sale, which was admittedly in 
order. It is contended that a fresh notice of intention to sell ought to be 
insisted on in the inferest of the tenant. But the tenant being the party 
in default, is entitle! to less consideration than the landlord who would 
necessarily be delayed by the adoption of such a procedure. We must 
therefore bold that a second notice to the tenant under Section 39 of the 
Act was not necessary in law befoie the landlords application to the 
Collector for a regular sale m lieu of the invalid one. We accordingly 
reverse the decree of the District Judge and restore that of the Munsif. 
The respondent must pay the appellant’s costs in this and in the Lower 

Appellate Court. 
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APPELLATE CIVIL. 

Before Mr. Justice Subrammia Ayyar and Mr, Justice Boddam. 


VisVALiNGA PiLLAi (Plaintiff), Appellant v. Palaniappa 
Chetti and others (Defendayits I^os. 1 to 3), Bespojidents.^ 

[9th and 10th September, 1897.] 

Transf^ of Property Act ^Act IVof 1882. Seciiotw 63. gs-.luomaious morigane-RigU 
to possession, ^ ^ 

Two out of three oo-parceners executed iu favour of a oreditor in respect of land 
belongiDR to the co.parcenary an instrument which contained the following terms : 

As we have received Rs. 500. you will, in lieu of the said amount and interest, 
,, property for three years by virtue of Arakattu otti .... on the 

condition that, on the expiry of the said three years, we should redeem the 
land without paying either principal or interest. You will, on the expiry of 
the said period, deliver po9ses!?ion of the said immoveable property without 
^ raising any objection.” Tbe creditor obtained possession of only part of the 

PLeld, that the instrument was an anomalous mortgage and that the mort¬ 
gagee was liable to ejectment after the expiry of the three years. 

Second appeal against the decree of T. M. Horsfall, District Judge 

of Tanjore, in appeal suit No. 481 of 1895, afiQrming the decree of S. 

Dorasami Ayyar, District Munsif of Tanjore, in original suit No. 521 of 
1894. 


Suit to recover possession of csrtiin land with arrears of rent. The 
land in question previously belonged to the family of defendant No. 1, and 
it was comprised in an instrument therein described as an Arakattu otti 
deed, dated 27th January 1895, and [2] executed by the father and bro¬ 
ther since deceased of defendant No. 1 in favour of defendant No. 2. This 

instrument was filed in the suit as Exhibit I and was in the following 
terms:— 

We have mortgaged to you the undermentioned immoveable pro- 
^ perties as described herein below belonging to us and in our enjoyment 
and borrowed thereon Company’s current Rs. 500, the particulars of the 
receipt whereof by us are as follows: for the purpose of paying off Rs. 500 
'* fu amount due from one of us, the said Kuppu<iami Chettiar, 

^ the second defendant in original suit No. 156 of 1882 on the file 
of Kumbakonam District Munsif’s Court to Muruga Pillai, son of Kup- 
paya Pillai, the plaintiff in the said suit residing in Punjukara Street, Pat- 
,. ^*^iohakonam, we have already received from you Rs. 325 and paid 
tile same to the said Muruga Pillai; we have received from you on this 
„ ^^3-175 for discharging the said decree. As we have received Rs. 500 

„ the total amount of the two items as above, you will, in lieu of the 
said amount and its interest, enjoy the said pronerbies for three 
years in virtue of Arakattu otti from the current Pasli 1294 to Fasli 1296, 


II 
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1897 “yourself paying the Sircar cish, & 0 . As extensive properties are hereby 
SEP. 10. “ mortgaged to you which could yield an income by which you can 

“ letely recover the said principal money and its interest within the said: 
Appel- “ period, and as we have executed this Arakattu otti deed on the condition 
LATE “ that, on the expiry of the said three years' term, we should redeem the 
Civil “ land without naying you either the said principal money or interest, you 

-’ “ will, on the expiry of the said period, deliver possession of the said 

21 M. 1 =^ " immoveable properties without raising any objection. We have herewith 

8 M.L.J, 113. ** giY 0 i) the copy of the decree in the said suit No. 156. We shall get tho 

“ plaintiff in the said suit Muruga Pillai to present a petition in the said 
“ Kumbakonam Munsif’s Court to the effect that the decree in the said suit 

“bad been discharged.” 

The plaintiff subsequently purchased the two-thirds share of the exe¬ 
cutants of that instrument at a Court-sale held in execution of the decree 
in original suit No. 214 of 1888 on the 61e of the District Munsif of 


Tanjore. 

Defendant No. 1 had refused on demand to divide the property. 
Defendant No. 2 stated that he was in possession of part of the land mort¬ 
gaged under the above instrument and further that he had no objection 

to give up possession on being redeemed. 

[3] Defendant No. 3 was the widow of the brother of defendant 


No. 1. . V • 1 . i. 

The District Munsif held that the plaintiff’s purchase was subject to 
the rights of defendant No. 2 under Exhibit I, and dismissed the suit on 
the ground that the plaintiff was not entitled to recover without redeem¬ 
ing which he had not offered to do. 

The District Judge on appeal affirmed this decision. 

Plaintiff preferred this second appeal. 

Sivasami Ayyar, for appellant. 

VenJcatasubbarimayya, for respondent No. 2. 


JUDGMENT. 

On the whole, though nob without hesitation, we think that the in¬ 
strument may be considered to be a mortgage, but we are of opinion that 
it falls within Section 98 of the Transfer of Property Act, and that the 
rights and liabilines of the parties must be determined by the contract 
itself. The contiaot does not provide for the contingency which has 

occurred. No special usage applicable to the present “-rVn 

up. It is, however, contented that, under Section 68 of the Transfer 

of Property Act, it was open to the mortgagee to sue for the mor gage 

money as possession of part of the mortgaged prope^y * j " % 

livered to him or to acquire a charge on the part which had been delivered 
to him until he was repaid the mortgage money. It ap^ars to us, how¬ 
ever, that Section 68 does not apply to a case like this. That section con 
templates cases where, the mortgagee is entitled to claim repaymen 
of the mortgage money before redemption. In the present case, how¬ 
ever, the contract gives no right to claim repayment, but in terms 
denies it. The onlv right the mortgagee had was to remain in possessio 
for the stipulated period and to recover damages for the breach of eo“trac 
by the mortgagor in not delivering possession of the whole of the Und t 
him. We think, therefore, that the Lower Courts were wrong m holding 
that Exhibit I was an usufructuary mortgage and gave the second defeudano 
the right to remain in possession of the part he had after the expiry o 

three years agreed upon. 
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We must, therefore, reverse the decrees in both the Courts below 
and decree possession of the property sued for to the plaintiff wit h Rs. 9 
for past mesne profits and with future mesne profit also. The defendants 
must pay the plaintiff’s costs throughout. 


21 tf. 4==7 H L.J. 273. 

[1] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

The Municipal Council, Tanjore {Defendant), Appellant v. 
ViSVANATHA Rau {Plaintiff), Respoyident.* Il4th September, 1897.] 

Dwirict A/wntcipafiLes Aci— IV of 1884 (A/adra^j, Section \l —Interference with a 
public drain . 

Tbo owner of a house in a street At Taogoce renewed wiihout the sanction of 

the Municipal Council the naasonry covering of a dram in frout of bis bouse : 

Held, that (bo act of the plaiotifi did not constitute an interference with the 

drain within the meaniDg of Distnoc Municipalities Act, Section 211. 

[F., 23 B. 24S; R., 6 Ind Gas. 431 {436)=6N.L.R. 63.] 

Second appeal against the deoree of F. H. Hamnett, Acting District 
Judge of Tanjore, affirming the decree of Syed Tajuduin Saheb, District 
Munsif of Taujore, in original suit No. 249 o( 1895. 

The plaintiff was the owner of a house in Tanjore, in front of which 
was a Municipal drain. He re-built his bouse and also the masonry which 
covered the drain in front of it. The Municipal Council of Tanjoie had 
the covering of the drain removed on the ground that it was constiucted 
without their sanction and was objecuonabie for sanitary reasons. The 
plaintiff now sued the Municipal Council for damages, and the main ques¬ 
tion was, whether the act of the plaintiff constituted an interference with 
the drain within the meaning of Section 211 of the District Municipalities 
Act IV of 1884. The District Munsif answered this question in the ne¬ 
gative and passed a decree in favour of the plaintiff, which was affirmed 
on appeal by the District Judge. 

The defendant preferred this second appeal. 

Krishnasami Ayyar, for appellant, 

Pattabhirama Ayyar, lor respondent. 

JUDGMENT. 

The fact that Section 212 of the District Municipalities Act refers 
only to new buildings and not lo repairs, is highly significant and clearly 
indicates that a distinction was iuiended to be drawn between the two 
classes of cases. 

ts] Id the present case there was no erection of any new building 
over the drain. There was only a repair of the existing covering which 
bad been there for the past 40 years. 

We do not think that such repair can be said to be interference with 
the drain within the meaning of Section 211. The interference referred 
to io that section is, as the District Judge remarks, interlerence similar 

* Sdoond Appeal No. 1638 of 1696. 
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ia character to the kioda of inierferencs specifically referred to in the 
earlier part of the sectioQ. 

We. therefore, coQclude that the decUioQ of the Courts below is 
correct, and we dismiss this second appsil with costs. 


21 M. 3. 

APPELLATE CIVIL. 

Before Sir Arthur J. M. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 


Monicipal Council. Cocanada (Defendant), Petitioner v. 
Royal Insurance Company. Liverpool (Plaintiff), Respondent.* 

[10th and 24th September, 1897.] 

District Munidpalitxes Act-Act IVof IR94 {MadrasS-Profession iax-Bnglish Insur- 
anc6 Co*npany carrying on business by agents vi India. 

The pla-ntiff wag an English Insurance Companv which carried on buainess 
at Coranada by its agents, m^rcbanfa nf that place, at rhe business premises of 
the agents. The Municipal Council of Cncaoada having levied profession tax 
on the plaintiff, this suit was broueht in 1896 to recover the amount: 

Held that the tax bad been illegally levied, and that the plaintiffs were 
entitJed to a decree for its refund. 

[R.. 24 M. 205 (312).] 

Petition under Small Cause Courts S'^otion 25, urayiog thfl 
High Court to revise the proceedings of K. Krishna Hao. Subordinate 
Judge of Cocanada, in small cause suit No. 81 of 1896. 

The plaintiff's were the Royal Insurance Company, Liverpool. They 
had no place of business of their own at Cocfinada, hut Messrs. Wilson 
& Co., merchants of that plac'*, ao^ed as their [63 agent there. Defend¬ 
ants were the Municipal Councillors. Cocanada. who had levied from the 
plaintiffs Rs. 50 on account of profession under the Dis^^ict Municipa¬ 
lities Act (Madras), Act IV of 1884, 

The present suit was brought to recover the amount so levied. 

The Subordinate Judge passed a decree in favour of the plaintiffs. 

The defendants preferred this revision petition. 

Mr. N. Suhramaniam, for appelLnt. 

Mr. R. A. Nelson and Mr. R.F. Grant, for respondent. 

JUDGMENT. 

The decision of the Subordinate Judge is right. The case is exactly 
similar to that reported as Corporation of Calcutta v. Standard Marine hu 
surance Company (1), which construes the substantially similar provisions 
of Bengal Act II of 1888. We concur in the reasoning of the learned 
Judges in that case and must hold that the plaintiff oompiny was not 
liable to aov tax under Schedule A of the Madras District Municipalities 
Act IV of 1884. 

We can only gather the intention of the Legislature from the 
language it uses in its enactments, and that language does not make 
the plaintiff company liable to the tax levied from them by the defendant 

Municipality, 

* Civil Revision PetiiioD No. 246 of 1696. 

(1) 22 G. 631. 
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i f i7t^ observe that, in the recent revision of the Act by Madras 

Act III of 1897, the schedule has beeo amended so as to include every 
company, no matter what may be the business carried on bv it; but this 
revision cannot have retrospective effect so as to legalize the levy of the 
tax under the former Act. On the contrary, the change of language is 

signidoant as indicating that the Ijegislature considered the provisions of 
the old Act defective. 

We dismiss the petition with costs. 


21 M. 7 = 7 M.L.J. 290. 

[7] APPELLATE CIVIL. 

Before J/r. Justice Davies and A/r. Justice Boddavi. 


Theyyavelan {Plaintiff), Appellant, w. KoCHW and anothpr 
[Defendants Nos. 1 and 2J, Rjsponientsr I23rd September. 1897.] 

Civil Procedure Co^-Act XIV of lSs2, Section 3\7-Certified purchaser ^Asnynnmit 
from a cetUped purchaser. 


A person taking an as^ienment from a c^rtiSeiJ ourehiser at a Court sale is 
not onUtlel under Civil Procedure Code, Sajtion Sl7. to oKject to the tnainfain- 

ability of a suit to recover the land purchased, on the ground thas the purchase 
was made bonami. 


[P., 26 0. 950 = 3 C W.N. 657; 5 C.W.N. 341; 
R. 1904 ] 


18 M.L.J. 305; 4 P. R. 1901=23 P L. 


Second appeal against the decree of .T. H. Munro. Subordinate 
Judge of Calicut, in .Appeal Suit No. 358 of 1895, modifying the decree of 
V. Ramasastri, District Muosif of IVmjlprom, in Original Suit No. 424 of 

1893- 

The plaintiff was the uodividel brother of defendant No. 1, and he 
brought this suit for partition of their property inclu ling, among the pro¬ 
perties to be divided, certain Ian is which were in question in this second 
Appeal. The case of defendant No. 1 was that they were his self-acquisi¬ 
tions, he having obtained them by assignment from one Pangi who had 
purchased them at a Court sale hold in execution of a decree against the 
plaintiff’s family. The pi linbiff alleged that the purchase by Pangi was 
made heoami for the family with family funds, and that they were bought 
back hy defendant No. 1 on account of the family. 

^ Tue District Munsif decided in favour of tbs case set up by the plaint¬ 
iff, but the Subordinate Judge on apoeal expressed the view that tlie 
I’lghts of defendant No. 1 were idensical with those of his assignor, and 
that as bis assignor was the cerbiffed purchaser, Civil Procedure Code, 
oeotion 317, prevented the title from being imuugoed on the ground that 
the purchase was banami. Be modified the decree of the District Munsif 
accordingly. 

The plaintiff preferred this second appeal. 

Byiu Nambiar, for appellant. 

Subramania Ayyar, for respondents. 

JUDGMENT. 

Section 317 of the Code of Civil Procedure debars a suit against 
a certified purchaser’ by a person claiming to be the real purchaser or 
deriving title from the real purchaser. 
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The conteDdiDg parties here do not occupy the positions contemplated 
in the section, as the first defendant is not the certified purchaser, but an 
assignee of the certified purchaser. The assignment by the certified 
purchaser to the first defendant does not clothe him with the certified 
purchaser’s right to object to the maintainability of a suit as if it had 
been brought against himself. The protection given to the certified 
purchaser cannot be transfeired by him. The first defendant did not 
therefore stand in the certified purchaser’s shoes as the Subordinate Judge 
7 HX.J. 290. t)as held. We must accordingly reverse his decree and remand the appeal 

for disposal upon the merits. 

Costs will abide the result. 
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Civil. 
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APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam. 


Krishnan Nambiar and others (Defendants Nos. 2. 7 
and 9 to 12), Appellants v. Kannan and another (PlnintijJ and 
Defendant No. 8), Respondents."^' [2l3b October, 1897.) 

LimitaUon Act — Act XV of 1877, Schedule H, Articles 116, 116—Corenan/ implied «n 
registered sale-deed - Transfer of Property Act^Avt IVof 1882, Section $5-Implied 

covenant for UtlS‘~Damages for breach—Civil procedure (.ode, Section IS-*Rea 
judicata.’ 

Oq 8tb February 1889 (be defendant eotd to tbe plaintiff, under a regtatered 
conveyance containing no express covenant for title, Utid of which be was not in 
poEses»ion, and tbe purchase money was paid. Tbe plaintiff and the defendant 
sued to recover possession, but failed on toe ground ibat tbe vendor bad no title. 
Tbe plaiotifi now sued on 7tb February 1895 to recover with interest the pur¬ 
chase money and tbe amount of costs incurred by him in the previous litigation : 

Held, that tbe suit was not barred by limitation, that the defendant was not 
entitled to give evidence of bis alleged title, and that tbe plaintiB was entitled to 
tbe relief sought by him. 

[N.F., 35 M. 39 (41) = 8 Ind.Cas. 1087 = 9 M.L.T. 4R7 = fl910) M W.N. 827; F.. It fnd- 
Cas. 837 (3381 = (1911) 1 M.W.N. 361 ; 16 M.L.J. 396; 26 M. 587 I5b7) ; R., 34 
M. 167 (170) =7 Ind.Cas. 899 = 20 MLJ 969 = 8 M LT. I94=(l9l0) M.W.N, 
316; 8A.L.J. 807 = 11 lod. Cas. 936 (938); 6C.LJ. 398 1401); 2 N L.R 174 
(177) ; D., 24 M. 23 = 10 M.L.J. 349.] 

Second arp®al against the decree of B. Atacleod, Aefiog D s’rict 
Judge of North Malabar, in Appeal Suit No. 344 of 1895, [9] modifying 
the decree of P. J Itteyerab, District Munsif of Cannanore, in Original 
Suit No. 49 of 1895. 

On the 8bh lebroary 1889 the plaintiff purchased certain land from 
defendant No. 2 as karnavan of the tarwad, to which be and the other 
defendants belonged. The land was then in the occupation of third parties. 
Accordingly tbe vendor and purchasers jointly sued for possession, but 
they failed to prove that tbe vendor had any title to tbe land, the issue 
being finally determined on 19th December 1892. 

The plaintiff instituted the pre^^ent suit on 7th February 1895 to 
recover the purchase money with interest, and tbe amount of costs 
incurred by him in tbe previous suit, and tbe amount recovered from him 
in execution of tbe decree therein. 


* Second Appeal No. 1138 of 1896. 
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The District Munsif dismissed the suit as being barred by limitation. 
On appeal the District Judge passed a decree for the purchase money svith 
interest only. 

The defendants preferred this second appeal. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyanga^), for 
appellants. 

Scxnkaran Nayar and Ryrti Nambiar, for respondent No. 1. 

JUDGMENT. 

The learned Advocate-General on bjhaU of the appellants argues tliat, 
as the covenant of title was not embodied in words in the sale-deed, but 
is implied by law under Section 55 of the Transfer of Property Act, it 
cannot be regarded as a contract in writing registered, and thoreiora does 
not fall under Article 116 of the second schedule of the Limitation Act, 
but under Article 115. 

With that contention we cannot agree. The contract of sale being 
in writing and registered, all terms which the law implies, or reiids as 
part of the contract, must also he regarded as part of the registered writing. 

This view was that adopted by Parker, J., in Chimia Narayana Rcddi 
V. Peda Rama Rcddi (l). The suit was therefore not barred by limitation. 

The only other ground urged is that the Lower Courts were wrong 
in deciding that the tarwad’s title to the property was not a question to 
be gone into in the present suit, as it ha I been decided in the former 
litigation. 

[10] In that litigation the present nlaintiff anl the second defendant 
(as representing the carwad) were joint plaintiffs, and it was then found 
as between each of them and the persons in possession of the property 
that the second defendant and his tarvvad had no title to the propart,,. 
The title to the property is therefore res judicata as between the persons 
in possession and the second defendant and his tarwad. It is idle to 
contend that, in these circumstance?, any useful purpose was. or could h^ 
served by admitting evidence as to the tarwad's alleged title. On both 
grounds then the second appeal fads and is dismissed with costs. 

The plaintiff files a memorandum of objections to so much of Uie 
decree as disallows his claim for costs of the former litigition, vtz., Rs. 
627-15 2 Rs. 69-11 0 and for intoresb on the purch.ise money prior 

to the plaint. _ . r ..i 

On both points we think the objections are valul. Tne costs of the 

litigation which resulted from the breach of covenant of title are proper 
damages and not too remote. The omission as regards interest is clearly 
a clerical error. We allow the memorandum of objections with co^ts in 
the Lower Appellate Court and in this Court, and modify the 
accordingly. The rate of in-erest will, however, be 6 per cent, as allowed 
by the District Judge, not 12 pir cent, as claimo I. We allow interest at 
6 per cant, on the costs of the former litigation. 


(1) Appeal against Order No. 82 o! 1890 reported in I M.L.J. 479. 
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APPELLATE CIVIL. 

Before .1/r. Justice Shephard and Mr. Justice Subramania Ayyar. 


GanA pATI Aytan and another {PlainUff^, Appellants 

V. Savithri Ammal and another (Defendants), Respondents.^ 

[I7th September and oth October, 1897.] 

Hindu Law^Agreement on adoption^Charitable endowments—Civil Procedure CoJd, 

Section ^Interest su^icient to support a suii relating to charity. 

A Hindu shortly befors his death directed his wife aod ni'>tber to employ part 
of hiR property for the maioteoance and uokeep of a ohanUble institution, beinjf 
a choultry where Japta Brahmans and travellers were fed. and at the same time 
empowered his wife to make an adoption, declaring that the adopted son should 
have no interest in the property devoted to the charitable purpose. On [11] bia 

death the widow and mother executed a document, relating to the property, to 

give efiect to the wishes of the deceased for the benefit of Brahmans ; and three 
years later the widow took in adoption a buy whose father acquiesced in the 
deceased roan’s dispositions. The obaritable trust having been neglected and the 
adoptive son having taken possession in his own right of the lands constituting 
the eodowm«nt. two Brahroao residents of the neighbourhood who bai obtained 
leave under Section 30, Civil Procedure Code, instituted a suit as representing 
the Brahman community at large to remove the widow from the office of trustee, 
to have the adopted son declared ineligible for that office and for the appoint¬ 
ment of a new trustee: 

Held, that the plaintifis poss-'ssed sufficient interest in the charity to enable 

them to maintain the suit, and that the> ware entitled to the relief claimed by 
them. 

[R., 33 C. 789 (802)=:IOC.W.N. S8l(585l: 33 C. 905 = 10 O.W.N 867; 26 M. 143 = 
12M.L.J. 197; 27 M. 577 (536)=»14 M.L.J. 310 (419).] 

Appeal against the decree of C V-'nkoba Chariar, Subordinate Judge 
of Taojore, in original suit No. 18 of 1895. 

The plaintiffs, two Brahnaao residents of Manaargudi taluk, having 
obtained permission of the Court under Civil Procedure Code, Section 30, 
brought this suit as representing the Brahman community for the removal 
of defendant No. 1 from the trusteeship of a charity founded by her late 
husband, as it was alleged, for the benefit of Brahmans generally, and 
secondly for a declaration that defendant No. 2 whs not eligible for the 
office of trustee, and thirdly for the appointment of a new trustee. 

The plaintiffs’ case was that the deceased husband of defendant No. 1 
bad some years before his death established and endowed a choultry at 
Nagai for the feeding of Brahmans, and had performed the charity until 
his death in November 1878; that shortly before bis death he had directed 
his mother to continue the chanty and arranged that with the profits of 
part of the land constituting the endowment, defendant No. 1 should 
maintain another choultry which he desired her to establish at Adbicha- 
puram ; and that after the death of his mother all the endowments should 
go to the benefit of the new choultry, the charity at Nagai being disoon* 
tinued. At the same time he emoowered defendant No. 1 to make an 
adoption on the understanding that the adopted son should have no 
interest whatever in the charity properties. It was stated that, after the 
founder's death, the charity at Nagai was carried on by bis mother only 
until she died in 1890, since when the choultry at that place bad fallen 


* Appeal No. 90 of 1896. 
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into decay, and that defendant No. 1 had taken defendant No. 2 in adop¬ 
tion and allowed him to take possession of the properties devoted to the 
charity neglecting to carry out the trust. 

[l2] It appeared that shortly after the founder's death his mother 
and his cwo widows, including defendant No. 1, had executed a deed of 
settlement, dated loth November 1878 (Exhibit A), embodying the direc¬ 
tions cf the deceased founder and that, at the time of the adoption of 
defendant No. 2, a similar agreement was drawn up and executed by his 
natural father ratifying those directions, and agreeing that after the death 
of defendant No. 1 defendant No. 2 should be the trustee and manager of 
the charities and otherwise should have no claim on the properties con¬ 
stituting the endowment. Defendant No. 1 admitted the trust and stated 
that she bad performed it in pas't and would hive done so completely but 
for a suit instituted in 1886 on behalf of the adopted son by his natural 
father as next friend which she had been compelled to compromise with 
the result that she lost possession of the properties. 

The Subordinate Judge held that all the plaintiffs' averments were 
established by the evidence, but he dismissed the suit on the ground that 
the plaintiffs were not beneficiaries possessing an interest in the charity 
sufficient to support the suit. " The plaintiffs described themselves,” be 
said, as permanent residents of Nemmeli in the taluk of Mannargudi. 
The simple fact that they are Smarta Brahmans is not, I think, a suffi¬ 
cient qualification to enable them to come in as beneficiaries. The charity 
according to the evidence was confined to Japta Brahmans and travellers, 
including perhaps pilgrims to Rameswaram, if any. The plaintiffs are 
neither the one nor the other.” 

The plaintiffs appealed. 

Sundara Ayyar and Ramachandra Ayyar, for appellants, contended 
(1) that the appellants had sufficient interest to sue, and (21 that there 
was a trust created by the deceased, and cited Bhaskar v. Saraswati (l). 

Srinivasa Ayyangar, for respondent No. 1. 

Pattabhirama Ayyar and Ranga Ramanuja Chariar, for respondent 
No. 2 contended that no trust or alienation of any sort bad been 
effected, and that, if there was any alienation, the adopted son was 
entitled to set it aside. 
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JUDGMENT, 

Shephard, J. —After deciding all the other issues in the appellants’ 
favour, the Subordinate Judge dismissed the suit on the [13] ground 
that they bad failed to prove such an interest in the subject-matter as to 
entitle them to maintain it. It is first to be observed that this point was 
not taken in the written statement and was not included in any of the 
thirteen issues, though it was taken and overruled in the proceedings 
belore the Collector wlien sanction to prosecute the suit was asked for 
and granted to the plaintiffs. It has been repeatedly held in this 
country that such a suit as the present may be instituted by any member of 
the cla^s intendtd to be bentfi ed by the chanty for the support and pre¬ 
servation of which the aid of the Court is invoked. According to the 
document- which evidences the institution of the charity the class for 
which it was imended comprised Brahmans generally. The document does 
Dot restrict the chaiiiy to any particular sect, nor does the oral evidence 
show that the alleged louncer Gopalakrishna Ayyan excluded from his 
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bounty such Brahmans as the plaintiffs might properly be taken to repre¬ 
sent. The circumstance that tbe Brahmans entertained by him were 
ordinarily Japtas or travellers does not, especially when taken with the 
language of the instrument of dedication, indicate any intention to restrict 
the charity to Brahmans answering to one or other of those descrintions. 
For these reasons. I think, the Subordinate Judge was wrong in dismiss¬ 
ing the suit on the ground of want of interest in the plaintiffs. I have 
now to consider the several points raised on behalf of the respondent, 
Gopala Ayyan, who is the adopted son of the alleged founder of the charity. 
It was first contended that the story told by the plaintiff’s witnesses and 
recited in the instrument of 1878 and again in the agreement of 1881 
relating to the adoption, was a pure invention, that Gopalaknshna Ayyap 
never made any arrangement or gave any instructions such as are attri¬ 
buted to him, and that his widows and mother never had any real inten¬ 
tion of dedicating property to charitable purposes. Although the instrument 
of 1878 was executed only ten days after his death and actually written 
by the second respondent’s father, although the same facts are recited in 
tho agreement of 1381 to which the second respondent’s father was a party, 
and although the same individual representing one of the widows, insisted 
before the tahsildar in 1883 that the charity should be maintained as it had 

been instituted by the adootive fither of the second respondent, we are 

ask^d to sav that the idea of dedicating nroparty to charity originate I solely 

in the minds of the widows, and was carried out [14] merely as a schema 

for preserving to them as against a child who might be adopted some 
control over the property of their deceased husband. A more hopeless 
contention can hardly be conceived. It seems necessary to observe that 
there is a strong presumption in favour of the truth of statements recorded 
in writing by persons who are under no disability, and that the Court is 
most re'uctant to hold that the parties did not mean what they sail. I 
think there can be no doubt that the widows intended to create or confirm 
a valid trust, and further I agree with the Subordinate Judge in finding 
that they acted in conformity with directions given by their deceased 
husband. The question then is whether the evidence justibes the finding 
that there had been a previous declaration of trust hy the husband. 
The plaint alleges that fifteen years before his death be had set apart 
certain lands for charitable purposes and there is some general evidence 
in support of the allegation. It certainly is proved that, for some years, 
be had been carrying on the charities which are mentioned in the 
instrument of 1878. and it is probab’e that he did so with the 
of the Alhichapuram lands. But 1 do not think it is proved that he 
dedicated any particular lands or even any particular share to this 
pu'-po-ie. The evidence is wholly wanting in the precision and detail 
requisite for the oroof of such a de lication. wh-m no writt m instrument 
executed hy the alleged founleris produced. It is not ummoorbint that 
he did execute a registered deed for the benefit of a Siva temole. ^ 

Bub I think there is another grounl on which tue plaintiffs claim 
mav be supported. As an ant done by the widows in o the 

instructions of their husband, the deed of settlement of 1878 ^^uld e 
inooerative as against the ad^ptel son. Re^aried as an gdb 

made by the husband and carried out by the wi lows, it could ^ot st^nd 
on a higher footing than would a will executed by GoDaUkr.shna Ayyan. 
and the interest of the adooted son clearlv coul j nofe be 
will. Bub if the directions given by GopaUkrishna 
.widows regarding his charities, and the mode of mambaxaing them 
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are assooiated with the direction to take a child in adoption it mav 
fairly be inferred thab he did not intend an adoption to take nUce 
except on the condition that his directions as to the charities are ob' 
served. Tnis is the view of the mitter which the widows aotmllv took' 
for the father admits that they would not have taken [15] his son 
unless he had consented to maintain the chanties. The written agreement 
made mresoect of the adoption sho vs that the adoption was made on 
that condition and on the other terms mentioned in the instrument of 
IQfii, If the condition had been origin itel by the wi lows, it misht 
nob have been binding on the adopted son. bub seeing th^t the hus 
band’s authority was qualified by a condition which he was at liberty 
to impose, and thab the condition was insisted on when the authority 
was exercised. I think the adopted son is in no other nosition than he 
would be, if Gopalakrishna Ayyau himself had taken him in adontion. 
at the same time deolaring thab he d d so only on the condition 
of certain property being sat apart for charity. As there would have 
been no adop-ion if the requiMtion of the widows had not been obeyed, 
and as the widows were entitled and indeed bound to make that 
requisition, I do not think it is open to theadontel son. now to renu- 

mate the condition. In this view of the facts, the decision in Lakshmi 
y. Subramanya (1) applies. 

The decree of the Subordinate Julge will be reversed. It being 
necessary to provide for the conduct of the charity and the ser*ond defend¬ 
ant having, in con-equance of his oonduoTi, forfeited his right to act as 

trustee, we must direct the Subordinate Ju Ige to inquire and submit the 

name of some comoetent person willing to a^ic^pb the office. The trustee 
when appointed will be subject to the superintendence of the Ttinjora 
District Board, and his accounts will be open to the inspection of the 
managing member of the founder’s family for the time being. The 
Subordinate .Judge will mIso ascertain the probable average inenme of the 
eudowinents and submit a sctieme for the disposal of the income in 
accordance with the wishes of the founder. On the occasion of a 
Vacancy, the President of the Local Board to appoint a successor out 
of the founder’s family, if possi'da. The Subordinate Judee will be at 
liberty CO apulv for further dire:bions. Tiie second defendant must pay 
the pUinciff's costs in this and in the Lower Court. 

Tne report is to be submitted within three months from the date of 
the receiut of this order, and seven days will hi allowed for filing objections 
after the report has been posted up in this Court. 


• , Ayyar, J. — -I wish to make a few ohserva'ions only, 

with refere ice to the contention urged on behalf of the second [l6] 

defendant, that the dedication of the lands to the charity in question is 
not binding upon him. 

The evidence clearly proves tha*; the second defendant’s adoptive father 
Gopalakrishna Avyan, shortly before his death and during the illness 
which terminated fatally, directed his widows to make the dedication 
referred to and authorized the adoption of a son to him. Accordingly ten 
days after his death, they executed Exhibit A and handed over possession 
of ihe property dedicated to the person who was entrusted with the manage* 
ment of the affairs of the charity, and about two or three years after 
Exhibit A, the second defendant was adopted. It is also established 
that the natural father of the second defenJant gave him in adoption with 
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the full knowledge of the alienation and acquiescing in it and that, but for 
such acquiescence, the second defendant would not have been adopted. 

The contention on behalf of the second defendant was twofold, first, 
that though the second defendant was adopted in 1881, yet his title related 
back to the date of the adoptive father’s death, and as Exhibit A was later, 
the alienation is not binding on him ; secondly, even if his rights accrued 
from 1881, still he is entitled to set aside the alienation. The first part 
of the contention may be dismissed from notice, for it is too late to 
question the doctrine that the adopted son’s rights arise from the time of 
the adoption (Bamundoss Mookerjea v. MtissamtU Tarinre (1)). The second 
part of the contention alone requires some consideration. Now under the 
nuncupative will of Gopalakrishna Ayyau—such in my view do the ins¬ 
tructions evidenced by Exhibit A amount to (compare Hari Chintaman 
Dikshit V. Moro Lakshman{2)), the direction that the property be devoted 
to the charity and that the authority to adopt, both should be given effect 
to only after his death. Though in fact the second defendant was adopted 
two or three years subsequent to the execution of Exhibit A, yet his case 
cannot possibly be put on a higher footing than if be had been adopted at 
the moment of the adoptive father’s death. Let us, for argument, suppose 
that such was the case. It is clear that the direction as to the allotment of 
the properly to the charity was an oral devise, which became operative the 
moment the testator died and as ex hypothesi, the second defen lant’s title bo 
his adoptive father's [17] estate accrued then an.d not earlier, it is 
difficult to see how on principle the defendant could be entitled to question 
the alienation. For, unlike the case where the adoption takes place 
before tbe will comes into force, the adooted son’s right, according to the 
supposition, comes into existence simultaneously with the right of the 
charity. How then can the former derogUe from the latter right? Even 
if the above view were unsustainable (though it is not easy to see how it 
could be), the second defendant must nevertheless be held bound by tbe 
alienation. For the circumstances in which the adoption took place 
rendered it conditional on the alienation not being challenged b> the 
adopted son, and the case would then be cleirly governed by the decision 
in Lakshmi v. Subramanya (3), Narayanasami v. Bamasami (4), and 
Basava v. Linqangauda (5). 

If, from the hypothetical case, we turn to the actual facts of the 
case before us, there is no doubt that the title of the adopted son could 
not affect the right of the charity for the latter right had veste 1 long 
before the adopted son's right arose. The second defendants rights 
must therefore he held to be subject to that created in favour of the 
charity' by the oral devise, and it is hardly necessary to point out that 
Exhibit A does not evidence an alienation by the widows, but is a mere 
formal declaration executed by the persons appointed by the testator to 
bring into existence such written evidence of his disposition and who h^“ 
possession of the prorerly devised till they transferre i the Sime, to t e 
duly constituted manager of the chatity only as the trustees for the 
charity. Compare Bhaskar Purshoiam v. Sarasvatibai (6). 

In the view I have taken of the case, it has become unnecessary to 
consider, supposing that the direo ion to transfer to the o larir.y anoounte 
not to a devise, bub to a mere power to transfer at the di-'cretion of the 
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widows, whether the execution of such power, before the power to adopt 
was exercised, would not disentitle the adoobed son to question the 
alienation. 

I, therefore, concur in the conclusion arrived at by my learned col¬ 
league. 


31 M. 18. 

[18] APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam, 


Nainappa Ghetti ({Defendant No. 1), Appellant v. Chidam¬ 
baram Ghetti and others (Plaintiff and Defendants Nos. 2 
to 9), Bespondents.* [14th, 18th, 20bh and 27th October, 1897.] 

Oivtl Procedure Code^Act XIV of 1892. Sections 12, 13—“ R'^s judicata’ —Tra>ts/er of 
Property del—Act IV of 1882, Sections 91, 95— Redemption—Ejectment suit by 
mortgagor—Subsequent suit for redemption. * 

A zamindar mortgaged his estate under four successive instruments to the 
same oreditor who was subsequently pUoed in possession. On the death of the 
mortgagor, his son, claiming to have succeeded by the law of primogeniture to 
the zamindari as an impartible estate, sued to eject the mortgagee ; and a decree 
was passed declaring what was the sum due on a date named and how far it was 
blading on the estate, and decreeing that, on payment of what might be due 
on taking an account, the mortgagee should give up possession. Many years 
later the zamiudar applied to the Court to carry out this decree, and a like ap¬ 
plication was put in by the present plaintiff to whom seven-eighths of the equity 
of redemption bad been assigned. Both of these applications were rejected in 
the High Court as barred by limitation, and the applicants applied for leave to 
appeal to the Privy Council agaiosc the order of the High Court. Meanwhile 
the plaintiff brought the present suit to redeem the mortgages of the late 
zamindar: 

Held, (1) that the suit was not barred under Civil Procedure Code, Section 
12, by reason of the pendency of the application for leave to appeal to the Privy 
Council ; 

(2) that, as there was no decres (or foreclosure passed in the previous suit 
which had been treated as a suic for redemption, the present suit was not pre¬ 
cluded by the decree therein ; 

(3) that the findings in the previous suit as to the amount of the debt aud 
the extent to which it bound the estatn were res judicata ; 

(4) that the plaiutiff was entitled to redeem the whole mortgages, although 
he was assignee of only seven-eighths of the equity of redemption, as the owner 
of the remaining one-eighth was joined as defendant and did not apply to be 
made plaintiff. 

lOverr., 26 M. 300 (F.B.); R.. 24 A. 44 = A.W N. (1901) 194 (P B.) ; 93 P.R. 1906 = 
164 P.L.R. 1908 = 133 P.W.R. 1908; 100 P.R. 1905=16 P.L.R, 1906; D., 21 
A. 261.] 

Appeal against the decree of C. Gopalan Nayar. Subordinate Judge 
of Madura (East), in original suit No, 45 of 1895. 

Suit for redemption. The Subordinate Judge's statement of the facts 
giving rise to the litigation, which is referred to by the High Court was to 
the following effect:— i 

On the Ist December 1862, the then Zamindar of Varapur, who w^s 
the father and predecesaor-in-title of defendant No. 4, morb-|.19]gaged his 
estate to the father of defendant No. 1 for Hs. 32,000 under an instr^epent 
filed as Exhibit A, by which *'it was stipulated,” as the Subordinate Judge, 

• Appeal No. 75 of 1896. ' ' 
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8a,i3, “that all the incomes from the village should he paid to the 
mortgagee after collecting money in the presence of his men ; that 
“the mortgagee should deduct Rs. 1,895-14 6 for peishcush, as also 
‘I Rs. 360 for the mortgagor's domestic expenses and the salary as 
per mohini list furnished of the establishment of his Karaivasal l' 
and that he should, out of the amount left, pay towards interest 
for each Fasli on the amount of this bond and enter payment on 
I* the same of the remainder towards the princinal due thereunder. 

It was further provided that counter interest would be allowed on the 
‘‘ principal so paid and that, when payment was made in the manner 
“ aforesaid, if income fell short to meet the interest of each year, the 
“ balance should be made good by the mortgagor out of his private funds.” 
On 10th September 1863, the mortgagor by Exhibit B further charged 
the estate in favour of the same mortgagee to secure Rs. 3,000 and inte¬ 
rest, and on 11th August 1864, the mortgagor, by Exhibit C, further 
charged the estate in favour of the same mortgagee to secure Rs. 7,397-7-0^ 
with interest. “ This was followed.” as the Subordinate Judge said, “ by 
“a simple bond (Exhibit D) between the same parties, dated 25bh June 
“ 1867, whereby fourth defendant’s father bound himself to pay, with the 
“ same rate of interest a sum of Rs. 1,767-5-8 being balance of interest on 
“ the first three bonds after deducting payment towards interest out of the 
“ income from the village and sundry other sums received. First defend- 
“ ant’s father was never put in possession of the zamindari under any of 
“the above documents; but on the 3rd December 1868 he and fourth 
“defendant’s father entered into an agreement (Exhibit E), whereby in 
“ consideration of the amount of the four bonds and for the interest set- 
“ tied therefor, he was allowed to enjoy all the villages incurring certain 
“specified expenses for the fourth defendant’s father and for the up-keep 
“ and improvement of the village.” 

The mortgagor having died in 1870, his son and successor, the pre- 
-sent defendant No. 4, instituted civil suit No. 118 of 1874 against tho 
son of the mortgagee, the present defendant No. 1, for possession of the 
estate with mesne profits alleging that the zamindari was impartible^ 
that he bad succeeded to it under the [20] law of primogeniture on the 
death of his father who had merely a life interest, that the mortgages were 
not necessary for the family and that the l ite zamindar had been induced 
to execute them by the fraud of the mortgagee, and that they had been 
discharged. 

Issues were framed in that suit as to the amount of the debt and aa 
to the extent, if any, to which the estate is liable.” 

In the result the estate was found to be impartible and the High 
Court in appeal No. 98 of 1880 passed a decree declaring that there was 
due to the defeadaot ou the 24bh IVIaroh 1880 a sum of Rs. 54,697-4-6 and 
that the defendant was, on the one hand, eutitled to further interest and 
was, on the other hand, liable to account and ordering that on the plaintiff 
paying to the defendant the balance so found to be due on the taking, 
of the aooouuts, the defendant should deliver up possession of the estate. 

During the pendency of these orooeedings, viz., on 27th March 1896, 
the zamindar mortgaged the estate for Rs. 4,000 and interest to the pre¬ 
sent defendant No. 2. The estate was afterwards brought to sale in 
eateoatioQ of the decree in original suit No. 24 of 1879, and purchased by' 

T.' R. Alagappa Ghetti. This sale Was made subject to the mortgage of 
1876, and the mortgagee brought a suit on his mortgage against the 
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zamindar and his sod (the oresent defeadant No. 5) and the purchaser, 
and obtainid a decree for Rs. 7,828-14-4 in original suit No. 20 of 1884. 

The z-i oiadAr then leased the estate on 1st March 1892 for 15 years 
to Mari Ohetid, the present defendant No. 6, who applied to the District 
Court on 29bii June 1892 by civil revision petition No. 100 of 1892 to 
enforce the ciecree of the High Court, abovemenbioued, offering to pay the 
balance, if a ly, which might be found due to the mortgagee in possession. 
On 30bb July 1892 the zamindar made a like application “ without preju¬ 
dice to the lessee’s rights” alleging that the claim of mortgagee in posses¬ 
sion had be3n satisfied by the rents and profits. These applications were 
resisted on the ground that the zamindar had no further interest in the 
estate which had been sold in execution of the decree in original suit 
No. 20 of 18^4 and purchased by the decree-holder, viz., the present defend¬ 
ant No. 2. Tnis objection was overruled, because the holder of the 
decree of 1884 had no locus standi in these proceedings. ** Commissioners 
were then appointed,” said tbe Subordinate Judge, “to investigate the 
accounts, and the[2l]present District Judge, hearing the objection there- 
‘ to, passed an order (Exhibit No. 4), on the 2nd May 1893, declaring that 
*’the sum of Rs. 1,339-7-3 was due to the first defendant on the Ist 

* July 1892, and that, on payment of the said amount, the fourth defend- 
' ant was entitled to recover possession of the zamindari and all its 

** appurtenances. First defendant appealed against this order to the High 
Court in civil miscellaneous appeal No. 58 of 1893, and it was held that 
** the decree, being a final one so far as it went, was capable of immediate 
"executiou and that no steps having been taken by the decree-holder since 
the passing of the decree in 1882, its execution was time-barred. They 
** accordingly allowed the appeal and dismissed the original application for 
execution. During the pendency of the second defendants’ appeal 
'* against order No. 8 of 1893. he and bis son, third defendant herein, 

“ oonveye I to the present plaintiff their seven-eighth share in the zamindari 
** purchased by second defendant in execution of the decree in original 
suit No. 20 of 1884 on the file of this Court, and the latter was,therefore, 
allowed to join as a supplemental appellant with that defendant, and the 
present first defendant had also made him a respondent in his appeal 
against the order of the District Court in No. 58 of 1893. The High 
Court’s order on the latter petition being adverse to the claim of both 
**the plaintiff and tbe fourth defendant, he has also joined the fourth 

* defendant in applying to the High Court for leave to appeal against it to 
the Privy Council (Exhibit 11) and while, that application was pending, 

“ the present suit was brought by him praying judgment (1) that, on 
payment to the first defendant of the sum of Rs. 1,339-7-3 found due 
to him by the District Judge’s order (M4), dated 2nd May 1893, and now 
deposited in Court or such further or other sum as may be found payable 
to the first defendant, the defendants do deliver up to the plaintiff all doou- 
" ments in their possession or power relating to the mortgaged property, 

I' and do transfer the mortgaged property free from the mortgage and from 
all encumbrances created by the defendants or any person claiming 
“ under them, and put the plaintiff in possession of the property, (2) for 
*' mesne profits from the date of the suit till the date of plaintiff being put 
in possession, (3) for costs of the suit, and (4) for such other relief as, upon 
the facts, the plaintiff may be entitled to. The plaint refers to the various 
“ documents A.B 0. and D and states that [22] as purchaser of the seven- 
eighth share of the properties, he was entitled to redeem the mortgage and 
**"tl) reooveif possession of the said properties on payment of Rs 1,339-7-3 or ; 
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** such further or other sums as may he found due to the first defendant on 
** taking au account, and the defendants Nos. 6 to 9 are impleaded as 
they set up a right to hold possession of the properties in suit under 
‘ leases alleged to have been executed in their favour by the fourth 
“ defendant.” 

Defendant No. 1 defended the suit on the ground inter alia that it 
was not maintainable by reason of Civil Procedure Code, Section 12. This 
plea was dealt with by the Subordinate Judge in paragraph 9 of his judg¬ 
ment which is referred to in the judgment of the High Court as follows :— 

' The first objection is that, the plaintiff having joined the fourth 
defendant in making an application to the High Court for leave to 
‘‘ appeal to the Privy Council against the decree in civil miscellaneous 
appeal No. 58 of 1893 on the file of that Court, be is not entitled 
" to prosecute the present suit under Section 12 of the Civil Procedure 
" Code. But, in the first place, the mere applying for, or obtaining, leave 
“ to appeal to the Privy Council cannot of itself amount to the pendency 
“ of an appeal till such appeal is actually filed, for it may happen that the 
“ parties, who obtain such leave, may never appeal at all against such 
"decree or order. In the next place, that order of the High Court was 
" in an execution case and refused execution of the decree on the ground 
" that the application was barred under Article 179 of the Limitation 
" Act, while the present is a suit for redemption bised on the original re- 
" lation of mortgagor and mortgagee; and since there is no previously 
" instituted suit or appeal now pending nor is the Court askod to try any 
" suit in which the matter in issue is also directly and substantially in 
" issue in a previously instituted suit between the same parties, Section 
" 12 of the Code of Civil Procedure can be no bar to its trial. Thirdly, 

" the present plaintiff or second defendant never joined in those proceed- 
" ings, except with a view of preventing the fourth defendant from execut- 
" ing the decree and took no steps to execute it for themselves, and the 
" High Court has also refused to allow them to intervene in those pro- 
" ceedings to execute the decree, as they were no parties thereto, and also 
" because no application has been made on the ground that they were 
" assignees by operation of law and as such [233 entitled to execute the 
" decree, and the zamindar had, therefore, no subsisting right. On all 
" these grounds, I overrule the first objection.” 

The Subordinate Judge passed a decree for the plaintiff, against which 
five appeals were preferred. Of these, the above appeal by defendant 
No. 1 was determined by that portion of the judgment of the High Court 
which is given below. 

Sankaran Nayar, Narayana Rau and Subramania Ayyar, for appel¬ 
lant. 

The Acting Advocate-General (Hon. V.Bkashyam Ayyangar)^ Krishna- 
sami Ayyar, Sundara Ayyar and Sesha Chariar, for respondent No. 1. 

Seshagiri Ayyar^ for respondent No. 4. 

Tirumalaisami Ghettit for respondent No. 6. 

JUDGMENT. 

Plaintiff, as purchaser of the equity of redemption of a certain village, 
sued to redeem on payment of the mortgage money. 

Various objections were raised by the contesting defendants, but they 
were disallowed by the Subordinate Judge, who gave plaintiff a decree for 
redemption. Against this decree the first, sixth, fifth, and fourth defend¬ 
ants separately appeal in appeal suits Nos. 75, 92, 145 and 146 of 1896. 
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The plaiatlff also appeals (appeal suit No. 62) against a small part of the 
decree. 

The facts, out of which the litigation has arisen, are complicated, but 
they are fully stated in paragraph 1 of the Subordioate Judge's judgment 
and need not be repeated here. 

The main appeal is that of the first defendaot. His chief contention 
before us is that the only remedy of the mortgagor, or of the plaintiff, as 
assignee of the equity of redemption, was to have executed the decree in 
appeal suit No. 98 of 1880, and that, as execution of that decree is now 
barred, he has lost the right to redeem and cannot fall back on the original 
mortgages (A, B, C and B) and sue to redeem them. He contends that 
those mortgages are merged in the decree in appeal suit No. 98 of 1880. 
He further contends that, as the plaintiff in the present suit claims to 
redeem on payment of the sum of Rs. 1,339*7*3, which was the sum found 
to be due Co first defendant up to 1st July 1892 on the basis of that 
decree, the suit is really one based on that decree not on the prior mort¬ 
gages, and that it is ttierefore not sustainable. He relies on the decision 
of the Privy Council in [24] the case reported as Hari Ravji Chiplunkar 
V. Chapurji Hormasji Shet (1). 

We do not think that these contentions are valid, or that the case 
is in point. By the decree in appeal suit No. 98 of 1880 the fourth de¬ 
fendant was to recover the mortgaged property provided he discharged the 
mortgage, but there was no foreclosure clause in the decree. It is a well 
settled rule of law in this Presidency that such a decree does not of it¬ 
self operate to foreclose the right of redemption (Sayni v. Sornasundara (2), 
Periandi v. Angappa (3), Karuthasami v. Jaganaiha (4), and Ra- 
wiinni V. Brahma Datian (5)), nor does it alter the previously existing 
legal relation of mortgagor and mortgagee. If the decree-holder fails to 
exercise the right of redemption given to him by the decree, he, in effect, 
declines to put an end to the relation, and in time bis right bo execute 
the decree becomes barred, but the legal relation of mortgagor and mort¬ 
gagee continues; and the mortgagor may, in a fresh suit, again assert 
his right to redeem on payment of such sum as may then be due, which 
sum may, on taking an account, be greater or less than the sum which 
was requisite under the former decree. There is nothing in the Privy 
Council case of Sari Ravji ChipUinkar v. Chapurji Hormasji Shet (1) 
to overrule tbe established course of decisions in this Presidency. 
In that case the plaintiff deliberately brought his suit, not on the 
prior mortgage, but * on the now basis ’ of the decree in which he 
declared that the prior transactions had ‘ merged,’ and the date of the 
cause of action was stated to be that of the decree. That decree was in 
accordance with an award of arbitrators, and that was, no doubt, the 
reason why the plaintiff was particular to base his suit on the decree not 
on the mortgages. In fact, as their Lordships remark, he treated the 
decree as the mortgage which, he sought to redeem ” and they therefore 
held that he could not in the course of the appeal fall back on the prior 
mortgage since that “ would be making a different case from that which 
** he made in the Lower Courts, and on which the case had been tried and 
'decided.” In the present case it is not suggested that the plaintiffs 
case in appeal is not that set up in the Lower Court. His suit was, and 
is, to redeem the prior mortgages, and this he is undoubtedly entitled 


(1) 10 B. 461, (2) 6 M. 119. (3) 7 M. 423. 

(4) 8 M. 478. (5) 15 M. 366. 
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to do in accordance with the settled [23] course of decisions in 
this Presidency. Their Lordships refer to the Madras rule with¬ 
out disapproval, merely remarking that the plaintiff could not take 
advantage of it owing to the form in which his suit bad been framed and 
put forward in the Lower Courts. In the present case the plaintiff no 
doubt proposed to pay and deposited in Court Rs. 1,339 7-3. f.he sum 
due up to July 1892 on the basis of that decree, but he added that he 
was “ rpady and willing to pay such further or other sum as may be 
“ found payable to tbe^ first defendant.” The Subordinate Judge, 
finding that the order (of the District Court on civil miscellaneous 
petition No. 107 of 1892, which fixed the sum at Rs. 1,339-7-3) 
had been set aside by the High Court (civil miscellaneous appeal No. 58 
of 1893), gave no effect to it. The decree, however, in appeal suit No. 98 
of 1880, (in execution of which that order had been made), had never 
been set aside, and the decision in that suit was held by the Subordinate 
Judge to be a binding adjudicationSbetween the parties as to the matters 
then properly in issue and finally decided between them. In that 
suit there was a contest as to the validity of the mortgages (A. B. 
C. and E) now sued on, and the binding character of the debts, 
and, after due enquiry, it was found that only portions of the mort¬ 
gages were valid and binding on the zamindari. The Subordinate 
Judge adopted those findings as res judicata, and direcfed that the 
mortgage money now due should be calculated accordingly. The first 
defendant objects to this course, and pleads that if the plaintiff now sues 
noton that decree, but on the original mortgages, the findings in that 
suit should be wholly ignored, and there should be an enquiry and 
decision de novo as to the validity and binding character of the mortgage 
debts. The reason for his urging this is that some of the debts which 
were then held to be not binding on the zamindari would now, under the 
law a? subsequently explained by the Privy Council in Sartaj K'fj/iri v. 
Deoroj Euari fl) be held to be binding ; but we agree with the Subor¬ 
dinate Judge that a change in the lawor a different interpretation of it by 
the appellate authorities cannot operate to re-open matters which had 
previously become res judicata. The former suit, though originally 
framed as a suit in ejectment, was treated as a suit to redeem the 
mortgages and was essentially such, as shown by the Subordinate Judge 
in [26] paragraphs 11 to 13 of his judgment. The issues in that suit 
were:— 

(1) In what sum was fourth defendant’s father indebted to first 
defendant’s father and what portion if any remains due ? 

(2) To what extent,if at all, is the estate liable for the sum so 
remaining due ? 

It would be contrary to all principle to ignore the findings then 
arrived at finally between the parties by the decision of the High Court. 
We think, therefore, that the Subordinate Judge was right in accepting 
that decision not only as declaring the legal relation between the parties, 
but also as determining on what conditions redemption should be decreed, 
and the principles on which the accounts should be taken on foot of 
the mortgages and the suiu due thereunder up to the date of that decree. 

It remains to briefly notice some minor contentions of the first 
defendant. 


(1) 10 A. 279. 
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It> is ooatended that, as the plaintiff purchased only seven-eighths of 
the equity of redemption, he cannot sue for rerlemption without giving the 
owner of the remaining one-eighth the option of joining as plaintiff. The 
plaintiff sues to redeem the whole mortgage, and he is entitled to do so 
under Sections 91 and 95, Transfer of Property Act. By so doing, he puts 
himself in the place of the mortgagee redeemed, and may himself be re¬ 
deemed by his co-mortgagor in respect of the proportionate share {Asansab 
Bavuthan v, Vamana iJaiid) and Moidinv. Oothumangannii^)). In the 
present case we may add that neither in the Lower Court nor before us 
did the second and third defendants, who hold the remaining one-eighth 
ehare, apply to be joined as plaintiffs. For both reasons the objection 
fails. Lastly, it is contended that the steps taken by the plaintiff with a 
■view to appeal to the Privy Council against the order in civil miscella-> 
neous appeal No. 58 of 1893 constitute a bar to the present suit under 
Section 12 of the Civil Procedure Code. This plea is invalid for the 

reasons stated bv the Subordinate Judge in paragraph 9 of his judgment. 

»' * * * 

We have now dealt with all the matters urged before us in these 
appeals. The result is that we oonffrm the decree of the Subordinate 
Judge and dismiss these appeals with costs. 
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[27] APPELLATE CIVIL. 

Before Mr, Justice Davies and Mr. Justice Boddam. 


Mir Alli Hussain and another {Plaintiffs Nos. l and 2), 

Appellants v. 

Sajuda Begum and others {Defendants Nos. 1. 2, and 3), 

Resp07idents.* [2nd April, 1897.] ' 

iduliamniadan Law^Shiyas—Inheritance by childless joidojos. 

The childless widow of ft Muhammadaa of the Shiya school is not entitled to 
any share in the land left by her husband. 

Second appeal against the decree of M. B. Sundara Ran, Subi 
ordinate Judge of Cbittoort in appeal suit No. 75 of 1893, modifying the 
decree of A. F. Elliot, District Munsif of Vellore, in original suit No. 20 of 

1891. . ^ , 

The plaintiff sued to recover possession of a share m the property of 
Mir Abbas Mirza Saheb, deceased, an adherent of the Shiya sect. _ 

The District Munsif passed a decree for plaintiff which was modified 
by the Subordinate Judge on appeal. 

Plaintiff preferred the second appeal. , , 

Pattabhirama Ayyar, for appellants. 

Mr. Bamasami Raju, for respondent No. 1. 

JUDGMENT. 

The authorities in support of the Munsif’s finding that a childlepis wMovj 
6f the Shiya school is not entitled to any share in the land of her husban^ 

* Second Appeal No. 298 of 1896. 


(1) 2; M. 223. 


(3)11 M. 416. 
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1897 are to be found in Mxissamut Asloo v. Mvssamut Umdutoonnissa (l) and 
AfbidS. Musmmat Toonanjan v. Mussumat Mehandee Begum (2), We see no 

- reason todififer from those decisions. Elberling*s work referred to by the 

AFPBlj* Subordinate Judge in support of the contrary view is no authority. 

We. therefore, reverse the Subordinate Judge’s decree and restore that 
Q{VTL. Munsif, with this modification that, in place of the sum of Bs. 125 

- to be divided between the parties in the proportions stated, the sum of 

J1 H. 27. 218 be inserted. 

[28] We make this modification in the Munsif’s decree in accordance 
with the findings of the Subordinate Judge which were overlooked in the 
passing of his decree. We also modify the decree of the Munsif as to costa 
by directing that the costs of the parties be borne by themselves through' 
out. 


21 H. 28. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

Sami Ayyangar [Defendant No. 2), Appellant v. Ponnammal 
[Plaintiff), Respondent.* [22Dd February, 1897.] 

Hindu Law — Mortgage^Loan at tinie of mortgage—Whether mortgage binding on the 
property of the mortgagor's undivided son. 

In ordor to justify a sale or a mortgage by a father so as to bind his son’s 
share of the property, there must be in fact an antecedent debt, i.e,, a debt prior 
to tbo mortguge or sale. 

[H.F., 27 M. 326 = 14 M.L.J. 181; F., 31 A. 176 = 6 A.L.J. 363 (F.B.) ; 53 P.R. 1901=* 
62P.L.R. 1901 (F.B); Appr.. 29 M. 200 = 16 M.L.J. 69 = 1 M.L.T. 28; R., 23 
M. 60 (65); 4 Bom.L.R. 687 ; 17 M.L.J. 283.] 

Second appeal against the decree of T. M. Horsfall, District Judge 
of Tanjore, in appeal suit No. 504 of 1894, affirming the decree of 
A. Sambamurtbi Ayyar, District Munsif of Valangiman, in original suit 
No. 358 of 1889. 

The appellant (defendant No. 2) was the undivided son of defendant 
No. 1 who in 1883 executed a hypothecation bond to the husband (since 
deceased) of the plaintiff who brought this suit on the bond, it having 
fallen to her share on a razinama entered into between her and another 
widow of her husband. 

Both the Lower Courts gave a decree for the amoupt claimed on the 
security of the mortgaged property including the second defendant’s share. 
Hence this appeal. 

The Acting Advocate-General (Hon. V. Bkashyam Ayyangar) and 

Qopalasami Ayyangar, for appellant. 

Sankaran Nayar, for respondent. 

JUDGMENT. 

As regards the liability of the son’s share for the debt of the father as 
A me^e money oUtm,' there can be no question, since it is found that &b» 
mortgage was for consideration and was not illegal or immoral. 

_ - - - - I ^ 

* Second Appeal No. 1597 of 1^5. 

(1).20 W.S.:297v (9) 3 Agra High Coart Reports, 13« 
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[29] The nest question is whether the mortgage is binding on the 
son in respeot of his share. It is argued for the appellant that, the father 
having borrowed money not prior to the mortgage but only at the time 
of the mortgage, the debt oanuot be considered to be an antecedent debt 
so as to come within the rule in the Privy Council case Sura) Bunsi Koer 
V. Sheo Persad Singh (l). This is the view taken by this Court in Srini¬ 
vasa Ayyangar v. Ponnammal (2) and Chinnayya v. Perumal (3). The 
respondent refers us to the case reoorteii as Khalilul Rahman v. Govind 
Pershad (4) in which it was held that even in circumstances such as 
those of the present case, the mortgage will be enforced against the son s 
share as well as against that of the father. We do not find any sufficient 
grounds for differing from the rule hitherto followed by this Court, vis., 
that in order to justify a sale or a mortgage by a father so as to bind the 
son's share, there must be, in fact, an antecedent debt, i.c., a debt, prior 
to the mortgage or sale. 

We must, therefore, allow the appeal with costs, and modify the 
decree of the Lower Appellate Court accordingly, but this will not affect 
the right of the plaintiff to proceed against the son’s share in execution of 
the decree, treating it as a mere money decree. We make no order as to 
costs in the Lower Appellate Court. 


21 H. 29 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


AbduL RahimAN and Oi'HEUS iPlainli^s), Appellants v. 
Mahomed Kassim iDefetidant), Respo)identA 

[6th August, 1897.] 

Civil Procedure Code—Act XIV o) 1382, Sections 214.337 {a)—Order directing the 
release of judginenUdeblor —Appeal. 

A iudgment-debtor, who had been arrested io execution of a decree of a 
District Munsif, made an application for his release under Civil Procedure Code, 
Section 337 (a), and his application was granted : 

Held, that an appeal lay against the order granting the application. 

[30] Appeal against bha order of W. J. Tate, District Judge of 
Salem, in appeal No. 161 of 1894, which was preferred against the order 
of J. M. Nallasami Pillai, District Munsif of Tiruppattur, made on execu¬ 
tion petition No. 161 of 1894. _ 

The petitioner was the judgment-debtor in original suit No. 681 of 

1888, and he applied under Sections 337 and 337 (a) for an order 
directing his release and staying the execution of the decree, pending a 
second appeal which had been preferred to the High Court, iha 
District Munsif made an order directing the applicant’s release under 
Civil Procedure Code, Section 337 (a). The decree-holder appealed to 

the District Judge, who held that no appeal lay. . , n 

The decree-holder preferred this appeal to the High Court. 

Seshagiri Ayyar^ for appellant. 

Sivasami Ayyar^ for respondent. _ 

• Appaal against Appellate Order No. 1 of 1897. 

(1) 5 C. 148. (2) Letters Patent Appeal No. 12 of 1093, unteporbed. 

(8) 13 61. W 
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JUDGMENT. 

Thoagh the order of the District Munsif was passed under the 
authority given to him by Section 337 (a). Civil Procedure Code, yet it 
was none the less an order in a Question arising between the parties to 
the suit and relating to the execution of the decree so as to fall within 
Section 244 vc), Civil Procedure Code Such order is a decree under 
Section 2 of the Code, and is therefore open to appeal. 

We must, therefore, set aside the order of the District Judge, and 
remand the appeal for disposal on the merits. Coats will abide and 
follow the order of the Lower Appellate Court. 


21 H 30. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr, Justice Shephard. 


Bojjamma {Plaintiff No. 2), Appellant v. VbnkataramaYYA 
AND ANOTHERS (Defendants), Respondents.* 

L9th April. 1897.] 


Negotiable itistruynent—Benami transaction-^Right of benatnidar to sue. 

The payee and holder of a promissory note is not debarred from suing on it by 
reason of the fact that a third person is really interested in it. 

[Appr., M M. 88 = 16 M.L J. 508 = 1 M.L.T. 377 (P.B.): R., 38 M. 205 = 15 M.L.J. 249; 
10 0.0. 263; D., 30 M. 245 = 17 M.L.J. 174.1 


[31] Second appeal against the decree of W. G. Underwood, 
District Judge of Cuddapah, in appeal suit No. 24 of 1895, aflarming the 
decree of V. G. Narayana Ayyar, District Munsif of Cuddapah, in original 
suit No. 603 of 1893. 

This was a suit on a promissory note executed by defendant No. 1 to 
plaintiff No. I for Rs. 448, dated 14th November 1890. The plaintiff 
stated that the money was advanced by one Chintapalli Kristnavadhanulu, 
though the note was in his name. 

Both the Courts dismissed the suit. 

Plaintiff No. 2 appealed. 

Subramania Ayyar, for appellant. 

Etiraja Mudaliyar, for respondents. 


JUDGMENT. 

It is not quite clear that this really was a benami trausaction ; but, 
assuming that it is we do not think that the payee and bolder of a promis¬ 
sory note is debarred from suing on it by reason of the fact that a third 
person is really interested in it. No doubt it has been often held in suits 
relating to land that a beoamidar is not competent to sue in bis own 
name. But there is a great distinction between cases of that sort and 
the case of negotiable iustruments. The distinction between suits relating 
to immoveable property and suits on contracts appears to be recognized by 
the Privy Council (Gopeekrist Gosain v. Gungap^saud Gosain (1) and 
Hari Gobind Adhikari y. Akhoy Kumar Mdzuindar(2). In the case of 

* Second Appeal No. 490 of 1696. 

U) 6.M4.A. 53 (73). (2) IOC. 364. 
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negotiable iostruments especially it would be most mischievous in our 
opinion to hold that the holder and payee of an instrument may be put 
to proof as to whether the money advanced was his own. We can find 
no reported authority in favour of the plea now suggested. We entirely 
disagree with the uoreported decision in Gatiapati Naicken v. Saminathd 
PiUai (1). 

We must reverse the decrees of the Courts below and the plaint¬ 
iff must have a decree against the first defendant as prayed with costs 
throughout. 


21 H. 32»7 M.L.J. 238. 

[32] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 


POKREE SaHEB Beary {Plaintiff), Appellant v. PokREB 
Beaky and another {Defendants Nos. 1 and 2), 
Respondents.* [21at July, 1897.], 

Transfer of Properly Act—Act IV of 1882, S«c(ioH n—Mortgage accounts-Costs in¬ 
curred by mortgagee. 

Lind, having been mortgaged to the defendant, was left by him for rent to 
the mortgagor. The reot fell into arrear and the mortgagee sued and obtained 
a decree for th^ rent in arrear and for possession. Subsequently, after the mort- 
cagor’a death hir heir, the present plaintiff, uneuccessfully resisted execution 
ot the decree obtaioed against her, asserting that ehe bad no right to morigage 
the property which, it was alleged, had belonged to his father. The plainiiff 

now brought a suit for redemption : 

Belct, that in taking the account the defendant was entitled to 
for the costa incurred in the proceedings between him and the plaintiff, but not 
in the proceedings between him and the original mortgagor. 

IR..30M. 426 (P C ) = 4 A.L.J. 625 = 9 Bom. L.R. 1104 = 6 C.L.J. 379 = 11 C.W.N. 
1005-17 M.L.J 444.] 


Second appeal against the decree of W. C. Holmes, District Judge 
of South Canara, in appeal suit No. 7 of 1894, modifying the decree of 
S. Raghuoathayya, District Munsif of Mangalore, in original suit No. 20 

of 1892. , , j u- u U A u 

The plaintiff sued to recover possession of land which had been 

mortgaged by his mother and predecessor in title to the defendant. I he 

euit was treated as a redemption suit, and the chief question was as to 

whether, in takiog the mortgage account, the mortgagee was entitled to 

oredit for the costa of certain litigation. The circumstances relating 

thereto were stated by the District Munsif as follows . 

“ Pathumma appears to have obtained back on ohalgeni the entire 

" property mortgaged to first defendant (.vide Exhibits II and V). In 
1884 first defendant sued plaintiff's mother to recover possession of the 
“ said mortgaged property with arrears of rent and also future rant and 
got a decree (Hide Exhibit VJ. In executing this decree, first defendant was 
resisted by plaintiff, who contended that the property was his father s, 

“ but his oonteution was disallowed, the property being held to be his 

“mother [33] Patbumma’s property (vide ExhibtsV and VII, the judg- 
*** ments in the Court of First Instance and in Appellate Court, respectively 

* Second Appefil, No. 482 of 1896. 

(IJ Civil Bevision Petition No. 678 of 1896 UD reported, 
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the latter of which had been passed on 9th September 1886). At about 
the close of 1887, first defendant appears to have applied for execution of 
his decree by arresting the plaintiff, son of Pathumma, who was then 

dead; but the Court appears to have declined to arrest him, until after 
the attachment and sale of debtor’s property should take place.’* 

The present appeal was preferred by the plaintiff. 

Pattabhiraina Ayyar, for appellant. 

Narayana Bow, for respondents. 

JUDGMENT. 

The Lower Court have properly held that Exhibit III is not binding 
upon the plaintiff, and that the first defendant is not therefore entitled to 
the sum therein mentioned. 

The next question is whether tbe first defendant is entitled to all or 
any of the sums allowed by the District Judge as payable by the plaintiff 
before he can recover possession of the mortgaged property. The sums are 
claimed as due in respect of costs incurred by the first defendant in certain 
suits (Exhibit, V, VI and VII). The sum in Exhibit V represents costs 
incurred by first defendant in a suit for rent due by the original mortgagor 
as a tenant of the first defendant. The tenancy was created subsequent 
to the mortgage, and the rent was not made a charge on the property by tbe 
contract between the parties. Moreover, the decree in the suit was only a 
personal decree. In these circumstances, we are unable to hold that these 
costs were incurred for the due management of the property, and the col¬ 
lection of the rents within the meaning of Section 72 (a) of the Transfer of 
Property Act, 1882. To hold otherwise would, in many cases, enable the 
mortgagee to recover from the mortgagor the expenses incurred by the 
former in attempting to recover rents from tenants put into po.ssession by 
himself. Should such tenants fail to pay. there is no reason why the 
mortgagor should be responsible for the expenses of the litigation, unless, 
of course, he has entered into any contract with tbe mortgagee to be res¬ 
ponsible. Tbe fact that, in the present case, the mortgagor is the tenant 
can make no difference in principle, since she was sued as tenant, not as 
mortgagor. The first defendant is not entitled to make these costs a charge 
on the property. As regards the costs incurred in the other suit to which 
Exhibits VI and VII relate,we observe that in that suit the mortgagor’s title 
[34] was impeached by the present plaintiff, and the costs were incurred 
by the first defendant, the mortgagee, in defending the mortgagor's title. 
Such costs are clearly within the rule in Section 72 (c) of the Transfer of 
Property Act. 

The law to this effect was laid down long ago in Godfrey v. Watson (1) 
and Parker v. Watkins (2) is no exception to the] rule. For all that 
was there decided was that “ if some litigious person chooses to contest 
‘ his (the mortgagee’s), title to the mortgage, that should not affect the 
' parties interested in tbe equity of redemption.” The Vice Chancellor, 
however, expressly observed that '* where a mortgagee has been put to 
expense in defending the title to the estate, the defence being for tbe benefit- 
of all parties, be is entitled to charge those expenses against tbe esbate.”* 
The latter is precisely the present case. 

Tbe District Judge was therefore right in allowing these costs. 

• P. 137, Ed. 

(1) 3 Atk. 517. (9) John 133. 
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The District Judge has not given any finding as to the amounts to be 
allowed with reference to the repairs of the embankment and the trees 
out, but the sum is trifling, and the respondents’ vakil does not press to 
have the case sent back for a finding on these matters. 

Both parties have, to some extent, failed to establish their respective 
contentions. 

We shall, therefore, allow the first defendant only half the costs 
throughout. The plaintiff must bear bis own. 

The decree for redemption will be modified in accordance with 
these findings, and the time for redemption will be three months from 
thia date. 
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[38] APPELL.ATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


Achuta Menon (Plaintij^), Appellant v. Achutan 
NaYAR and others {Defenda?its), Respoyide^its.*' 

[25th and 30tb April, 1897.] 

Civil Procedure Code—Act XIV of 186^, Section 373—Suii loithdrawn without liberty 
to bring afresh suii—Sutsgguent suit for Ote same matter. 

Id 1893 the plaintiS sued to eject tho defendants alleging that they were in 
occupation of the land in question under a lease of 1890 from the late 
of Calicut. The plaiatiS’s title rested on an instrument executed by him in 1892. 
It was objected that the instrument was not binding after the death of the 
grantor. The plaintiff thereupon withdrew bis suit without obtaining leave to 
sue again. He subsequently obtained a like instrument from the present Zam- 
orin and sued again to eject the defendants : 

Held, that the second suit was not maintainable by reason of Civil Procedure 
Code, Section 373. 

£P.. 8 lod. Gas. 1066 (10671 = 9 M.L.T, 468 = (1910) M.W N 782 ; R., 9 O.C. 164 ; 1 
P.R, 1904 = 41 P.L R. 1904.] 

Second appeal against the decree of J. A. Davies, District Judge 
of South MaUbar, in appeal suit No. 245 of 1895, reversing the decree 
of P. Raman Menon, District Munsif of Nedunganad, in original suit 

No. 495 of 1893. 

Suit for land. The facts of this case as far as material for the pur¬ 
poses of this report were stated by District Munsif as follows . 

“The lands are the jenm of the fifteenth defendant and are held by 
** defendants on Tiruvezhutu right. Plaintiff obtained a melcbarth from 
“ the fifteenth defendant’s predecessor and sued on it in original suit 
** No. 189 of 1893. The fifteenth defendant denied the validity of the 
'Velohartb on the ground that the melcharth was given before the 
** expiry of the term and bv the time the term expired the grantor 
“of the melcharth died. Plaintiff then applied for permission to with- 
“ draw the case with leave to sue again. The suit was ^ owed to be 
“withdrawn, but the leave to sue again was refused. Plaintiff then 
“ obtained a fresh melcharth from fifteenth defendant and sues. Defend- 
" ants contend that the suit is barred by the provisions of Section 373, 
“ Civil Procedure Code. I do not think the contention is good. No 
** doubt both suits are upon the same [36] demise, but it must 


• Second Appeal No, 772 of 1896. 
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“ be remembered that plaintiff’s right to bring the former suit was diffe¬ 
rent from the one on which this suit is based. If, for instance, the 
plaintiff’s former suit had been dismissed on the ground that the mel- 
charth was invalid, would the fifteenth defendant be barred from recover- 
“ ing tbe lands in a fresh suit ? I think not, and I do not see why plaintiff 
should be barred from suing on a melcharth given by the fifteenth 
defendant. Since the authority on which the plaintiff now sues is 
different from the one on which the former suit was brought, the provi¬ 
sions of Section 373, Civil Procedure Code, are not applicable. The 
accident of the same man being plaintiff in both cases, cannot bar the 
second suit inasmuch as the right on which the former suit was brought 
was different from the one now alleged. 1 find the seventh issue for 
“ plaintiff.” 

Tbe District Munsif passed a decree as prayed. 

The District Judge reversed his decree on the ground that the suit 
was barred under Section 373, Civil Procedure Code. He said “ In 
this case the plaintiff here bad been the plaintiff in original suit No. 189 
" of 1893, which was a suit for ejectment against the same defendants 
“ as in this suit and upon tbe same lease, and be withdrew that suit 
“without permission of the Court. The only difference here is that the 
“ melcharth which clothes plaintiff with the right of suit is not the same 
“ melcharth upon which he is entitled to bring the former suit. The cause 
“ of action is the same, but the plaintiff's particular right to sue is based 
“ on a different document. The individual is tbe same, but be has put on 
“ new apparel for old apparel. It seems to me clear that the words 
the plaintiff ’ in Section 373 must refer to the individual, and that a 
“penalty is intended for that particular person who sets a Court of Law 
“ in motion and then wantonly stops tbe machinery. He is not to 
“be allowed to sue in Court again in any guise for tbe same matter. 
“That tbe matter is the same here as in that suit is not disputed, 

“ and the person suing now is the same individual who was plaintiff in 
“that suit.” 

The plaintiff preferred this second appeal. 

Sankaran Nayar and Ryru Nambiar, for appellant. 

Sundra Ayyar and Govinda Menon, for respondents. 

JUDGMENT. 

[37] Prior to the institution of the present suit, the plaintiff bad in¬ 
stituted another, viz.^ original suit No. 189 of 1893, against these same 
defendants who are contesting this suit. In that suib be sought to compel 
these defendants to surrender certain plots of land on receiving from him 
the value of improvements, if any, made by them. He then alleged that 
the said defendants held the lands as tenants under tbe lease of the 
10th October 1880, which was to enure for twelve years and which 
was granted to the first defendant by the late Zamorin, to whose ' stanom ' 
or dignity the lands are attached. As to the right to claim the surrender 
of tbe lands, the plaintiff relied on a demise by tbe same Zamorin, dated 
28th July 1892. The present Zamorin, who was also one of tbe defend¬ 
ants in the case, contended that the demise of the 28th July 1892, was not 
granted under circumstances which, in law, rendered it binding on him as 
the present holder of the stanom. Tbe present contesting defendants denied 
their liability to surrender tbe lands, and alleged that tbe tenancy under, 
which they held was a permanent one, or that they were entitled to hold 
for a farther period. 
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The plaintiff on 6r about the 126h December 1893 withdrew the suit 
without leave to sue again. Having, however, on the 16th idem obtained 
a demise from the present Zamorin himself, the plaintiff brought this suit 
for the surrender of the same properties alleging it, in this suit also, to be 
in the occupation of the defendants under the lease of 10th October 1880 
relied on by the plaintiff in the prior suit. 

The Lower Appellate Court was of opinion that the plaintiff was pre¬ 
cluded by Section 373 of the Civil Procedure Code from maintaining the 
present suit, and it was accordingly dismissed. It was urged before us on 
behalf of the plaintiff that the Lower Appellate Court was wrong in hold¬ 
ing that the present suit was for the * same matter ’ witbin the meaning 
of Section 373 of the Civil Procedure Code as that involved in the previ¬ 
ous suit, and that consequently that section ought not to be held appli¬ 
cable. 

Now the term 'matter’ in a context like that in the above mentioned 
section means clearly " the subject of legal action, consideration, com- 
" plaint or defence or the fact or facts constituting the whole or a 
" part of a ground of action or defence”. (See Anderson’s' Dictionary of 
Law’.) The point, thou, for determination is whether there exists in the 
present instance the identity [383 of ‘ matter’ required by law in order to 
make the section applicable. 

Now, taking first for convenience sake the defence or the facts con¬ 
stituting the basis of the right set up by the contesting defendants, the 
case is doubtless the same now as it was in the earlier suit. 

Turning next to the nature of the plaintiff's claim or the facts con¬ 
stituting the basis of his right and its infraction, or, in short, bis cause of 
action, it is equally clear that there is identity at all events with regard to 
that portion thereof which relates to the alleged liability of the defendants 
to surrender the lands, since the contract by virtue of the provisions of 
which it was alleged they had to surrender the property is one and the 
same, viz., the lease of lOoh October 1880 granted by the late Zamorin. As 
to the remaining portion of the plaintiff’s own case, no doubt, there is some 
difference, inasmuch as the demise relied on in the former suit was one 
granted by the late Zamorin, while that now relied on is one granted by 
tbepresentZamorin. The question whether, in these circumstances, the mat¬ 
ter constituting the cause of action is the same or different is one of oons- 
siderable difficulty, and must depend on the facts of the two suits as point¬ 
ed out by West, J., in Girdhar Manordas v. Dayabhai KalahhaiiX) —a 
case relating to Section 13 of the Civil Procedure Code, in which section also 
the term 'matter’ seems to be used in the sense explained above. In that case 
West, J. observed that the authorities cited therein showed that " where 
there has been a real separateness of the legal relations and of the evidence 
** necessary to establish it in two successive suits between the same parties, 
the second is not barred by the first ” {GitdhcuT Manordas v. Dayabhai 
Kalabhaiil). In Skridhar Vinayak v. Narayan Valad Babaji {2) the 
same learned Judge expressed himself in connection with that very point 
thus ; " The matter must be regarded as essentially different when it did 
' not originate in the same transaction and when it constituted, as averred, 
" a wholly different right in the plaintiff giving rise to a different duty on the 
*' part of the defendant," or again, as West, J. himself put the question in 
another aspect of it in Naro Sari v. Anpurnabai (3), the cause of action 
*' is to be regarded as the same if it rests on facts which are integrally 

(S) 11 6.H.O.R. S34. 
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connected [393 with those upon which a right and infringement of the 
right have already been once asserted as a ground for the Court’s interfer¬ 
ence and Haji Hasam Ibrahim v. Mancharam Kaliandas (1). What is 
the conclusion which the facts in the nresent case suggest in the light of 
the above statements of the law ? Now, in the present, as well as in the 
previous suit, the allegation that the defendants held under the self-same 
lease of 1880 was an essential part of the nlaintiff’s cause of action. 
Consequently in our opinion, it cannot properly be said that there is no 
integral connection whatever between the plaintiff’s allegations in the two 
suits, that there is a complete difference between the cause of action alleged 
before and that alleged now, and that the transaction of 1893 between the 
plaintiff and the present Zamorin, which is the only distinguishing circum¬ 
stance relied on, imposed on the defendants a duty wholly or to any extent 
different from that to which they were subject before that transaction 
took place. It follows, therefore that that part also of the matter in issue 
in the two suits which had or has reference to the plaintiff’s case by itself 
is substantially the same within the meaning of the authorities cited above, 
and Section 373 must therefore in our opinion, be held to be applicable. 
Suppose, however, that the plaintiff’s cause of action in the previous suit 
was different from that in the present suit. Nevertheless, the suit must 
be held to be unsustainable for the simple reason that the identical 
defence raised by the contesting defendants in the two suits is of such a 
nature as would, if it had been established in the previous suit, have 
precluded the plaintiff from maintaining this suit even on the demise of 
1893. It is scarcely necessary to say that one of the objects of Section 
373 is to protect a defendant from being harassed by repeated litigation 
with reference not only to the allegations constituting the plaintiff’s case, 
but also as to those which constitute the defence or any part of it. The 
defendants here are, therefore, under the section in question, entitled 
successfully to contend that the plaintiff having once, without obtaining 
the necessary leave, withdrawn from the contest respecting the tenancy 
set up by them is now prevented from agitating that question in this suit, 
or, in other words, his claim completely fails. 

For these reasons, agreeing with the conclusion arrived at by the 
Lower Appellate Court, we dismiss the second appeal with costs. 


21 H. 40. 

[40] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

Arunagiri MudaLI {Defendant), Appellant v. RanganaYAKI Ammal 

AND ANOTHER {Plaintiffs), Respondents.* 

r28th September 1897.] 

Hindu LawSuccession^lllegitiinaie children^Property of mother, 

A Hindu woman having daughters by one paramour and a son by another died 
leaving a house. The daughters sued for possession of the house in succession to 
their mother. It was inter alia pleaded for the defenoe that the plaintiffs could 
not recover the house for the reason that it had been derived from the putative 
father of the first defendant, but this was not proved : 

* City Civil Court Appeal No. 14 of 1896. 

(1) 3 B. 137. 
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Held, that the plaiotifis were entitled to reoover. 

: that the decision would have been the same even if the allegation on 

whioh the above plea was based had been established. 

(R., la Bom.L.R. 545 (550).] 

Appeal against the decree of P. Sreenivasa Riu, Judge of the City 
Civil Court, Madras, in original suit No. 37 of 1895. 

The plaintiffs were the illegitimate daughters of the mother of defend¬ 
ant No. 1, who was her son by another param:)ur, and thov sued to recover 
possession of a house to which they olaimei to he entitled in succession 
to their mother. Defeodant No. 1 had mortgaged the house to defendant 
No. 2. It was sought to be proved for the defence that the mother had de¬ 
rived the property from the putative father of defendant No. 1, and that the 
mortgage to defendant No. 2 was in any event binding upon the interest 
of the plaiotiffs, because the amount secure i thereby hal been advanced 
from time to time for purposes binding on them. The latter contention 
forms the subject of the fourth issue. Both these points were decided in 
favour of the plaintiffs to whom the Judge gave the decree. 

Defeodant No. 2 preferred this secon i apoeal. 

Krishnasami Chetti, S<inkarati iYi//urani K. N. Aiijj,, for appellant. 

Tna Acting Aivocate-Gooeral (Hon. V. Bhaskyam Ayyangar) and 
Etiraja Mudaliar, for respondents. 

JUDGMENT. 

CM] Two main contentions are urged by the appellant before us. The 
first is that the money with which Chinoathayammal purchased the house 
was derived by her from her first paramour, the father of the first defend¬ 
ant, and that, therefore, as a matter of Uw, the house devolves on the first 
defendant rather than on the plaintiffs who are the woman’s daughters by 
another paramour. In supnort of this proposition of law, the appellant’s 
vakil relies on the text in* Maou,’ Chapter 9. Section 191 (see page 369, 
Max Muller’s * Sacred Books of the Eist’). The text is as follows: — 

“ But if two (sons) begotten by two (different men) oonbeod for the 
** property (in the hands) of their mother, each shall take bo the exclusion 
" of the other, what belonged to his father.’’ 

In regard to this we may observe that the section appears to refer 
pot to the devolution of the property of a concubine or prostitute, but 
tather of a worn in married in succession to two husbands, and it is so 
understood by the commentators Kullukha and Nandana. Moreover it 
would seem that Section 191 must be read in oonnecsion with the section 
whioh immediately precedes it, and that it should then be unaerstood not 
as referring to the self-acquired property of the woman, but to the property 
of the deceased father of the children in her bands. Tous it would seem 
that the text has no application to the present case, where the competition 
is between the daughters of a prostitute by one paramour and her son by 
another paramour. We do not, however, think it necessary to discuss 
the legal question more fully, as we are of opinion that the first defendant 
has not satisfactorily shown that his mother in fact derived the property 
from his putative father. 

Tbe story of the jewels being taken from him when a child is impro¬ 
bable, and there is no documentary evidence, such as might certainly have 
besD expected, to support the allegation of his witnesses that bis mother 
sold a house previously given to her by his father. 

For all these reasons the first ground urged before us fails. 

386 


1897 

Sbp. 38. 

Appel¬ 

late 

Civil. 

at tf . 40v 


M 711^49 


21 Mad. 42 


INDIAN DECISIONS. NEW SERIES 


[Yol, 


1897 The second ground urged is that the money was borrowed bv first 

Bbp. 28. defendant as de facto manager of the plaintiff’s family and was expended for 
— their benedt, and the plaintifl’s estate is, therefore, bound by the mortgage. 
Appel- Here again we are unable to find the fact on which the argument depends. 
LATE Exhibits F, G, and J show that, so long ago as 1867, the first defendant 
Civil. claimed the bouse as [42] bis exclusive property, and bis claim was 

-resisted on plainiifi’s behalf by iheir putative father and next friend, and 

81 U. 40. the Collector refused to admit the first defendant’s claim. The second 

defendant by his own admission knew of this contest and doubted the 
first oefendant’s title, yet he says he lent on the security of the house. 
This, we think, is highly improbable. 

The only transaction said to be prior to those documents F, G and J 

is the promissory note (Exhibit II), but we are not satisfied that it was 

executed on the date it bears or that the money was really paid as recit¬ 
ed therein. On the whole we conclude that the decision of the Court 
below on the fourth issue is right. 

Both the grounds urged in appeal having thus failed, we confirm the 
decree of the Lower Court and dismiss this appeal with costs. 


21 U. 42. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

Athikarath Nanu Menon and others (Plaintiffs), 
Appellants v. Ekathanikat Komq Nayar and OTHERS 
{Defendants), Bespondents.'^ [11th August, 1897.) 

Specific Belief Act—Act 1 of 1877, Section 42 —Suit for declaration^Laches and delay 
on piainV^s' part. 

Inasmuch as in this country a period of limitation is prescribed even for 
suits wuers (be grauc of relief sought is within cbe discretion of the Gourr. mere 
lapse ol lime sburi of the peiiod of limiiaiion should not ordinarily be held a 
good ground for refusing relief to a piainiiff. 

Second appeal against the decree of H. H, O’Farrell, District 
Judge of South Mdlabar, in appeal suit No. 488 of 1895, reversing the 
decree of A. Venkataramana Pai, Subordinate Judge of Calicut, in 
original suit No. 4 ot 1893. 

The plamtiffa (bfteeu in number), who, with the first three defend¬ 
ants, constitute a Marum^kkatayam tarwad, sued for a deolararion that a 
moitgage execuud in 1889 by the first defendant [43] in favour of one 
Kunju Menou, the predecessor in title of defendan's Nos. 4 to 24, was 
not binding on the mongaged piopt-riidS belonging to the tarwad. 

The Suboidinate Judge found that the morti^age in que^itoa was not 
binding on ihe piainiiffs and made tbt^ declaration asked fur. 

Against his decree appeals were preferred to the District Court who 
dismissed ibe suit. 

The faces louod by both Courfs were that the pronerty belonged td 
the tar wad, and had been held since 1867 by the first defendant under a 
registered karar, wnich only eutiiled her to mortgage it (or certain 
Bpecified debts, and that the dtb s for which the mortgage in question 
was grauied were not those sree fied. The deiendants raisel a plea of 


Second Appeal No. 1639 of 1696. 
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estoppel and pointed to the plainbilfa’ delay in suing. As to this the 
Disbriob Juoge said :— 

“ The Subordinate Judge has himself found that the karnavan and 
** the senior anandravan of the tarwad, third defendant and first plaintiff 
** by tbeir conduct led the creditors to believe that they had no objection 
** to the debt being charged upon the property. It may, doubtless, be, as 
** the respondents’ pleader urges, that the mortgjigee having the means at 
any rate of ascertaining the provisions of the karar ought to have known 
“that, as a mavter of law, the karnavan and the senior anandravan had 
DO power to set it aside. It is pointed out, however, that the plaintills 
were no parties to the karar, and that the cases to which a family karar 
has been held not to be liable to be set aside except by all the members 
**of the tarwad, have been cases in which the kurarwas executed in order 
'* to restrain the karnavan himself which is not the case here. Here all 
“ the actual parties to ihe karar were assenting to the moitgage deed. 
“Without going so far as to say that the case is one to which the legal 
“doctrine of estoppel siricily applies, I have come to the conclusion that 
“ the Lower Court ought not, in ihe circumstances, to have granted the 
“ relief sought. The case is an extremely bard one as far as the defendants 
* are concerned, and there seems little doubt that money was bo7ia tide 
“ lent by their ancestor for debts, which, if not strictly within the tei ms of 
“ karar, weie yet either expressly or tacitly allowed by the other members 
“ ol the tarwad to be proper and binding debts. As long as the original 
“ mortgagee Kunju Menon was alive, no attempt was made to set [44] aside 
“ the mortgage, but as soon as be was dead, and no longer capable of bt aring 
“ testimony as lo the circumstances under which the mortgage was created, 
“ thissuit is hied against his heirs. A veiicd of not lesstban four years elaps- 
“ed from the date of mongage to the filing of the present suit, and there 
“ were ten > eai s between the date ol the suit, and ihat of the tirior mortgage, 
“ which represented nearly one-half ot the mortgage amount now in suit.” 

In the lesult he reverted the decree and d 1 SIllis^ed the suit upon ihe 
ground that the plaintiffs had disentitled themselves to equitable relief by 
reason ol their laches. 

Plaintiffs preierred this second appeal. 

Byru Numbtar, lor appelUms. 

Govinda Menon, for respondents, 

JUDGMENT. 

The District Judge, although finding that the mortgage was not 
binding on the plainiitfs, refused lo give iheui a dtclaraiory dt cief* to that 
effect on the ground of their delay in bringing tiiis suit for four years. 

No doubo the grant of the relief herein prayed was within the dis¬ 
cretion of the Court, hut the question is wbethtr mere delay, so lor g as 
the suib 18 brought within the presuiibul peri )d of limi'aiion, was a good 
g'oundlor withh. Iding iho itluf lowhicii the plaimiHs were /ncie 

entitled. Inasmuch as in this couniry a peri, d ot limitanoii is prtSLribtd 
even lor suits whne the grant of relief sought is wnhin the d s.Tetioo of 
tbeCouit, mere lapse of t me short of the lenod of l-mitation t-hould 
ordinarily be held not to ho a goo.l ground for refusing relief. Even 
according to the Et glUh deciekns. in following which we should be cau¬ 
tious fur the re'Sons pidot'd out by Frere and Holloway, JJ., in Pedda- 
fnuihulaty v. Timma Reddy (U. mere delay is not a sufficient cause. To 

(1> 2 M.H.C.R. 270. 

387 


1897 

AUO. 11. 

Appel¬ 

late 

Civil. 

2f M. 42. 



1897 

AUG. 11. 

Appel¬ 

late 

Civil. 

31 H. 42. 


21 Mad. 45 Indian decisions, new series [YoL 

operate as a bar to relief the delay should be such as to amount to waiver 
of the plaintiffs’ right by acquiescence, or where by his conduct and neglect 
he has, though perhaps not waiving that remedy, yet put the other party in 
a situation in which it would not be reasonable to place him if the remedy 
were afterwards to be asserted (Erlanger v. Neio Sombrero Phosphate 
Company{\)—vide the remarks of Lord Penzance at page 1231 and of 
Lord Blackburn at page 1279). When such is not the case any lapse of 
[45] time should nob disentitle a claimant to relief to which he has 
otherwise shown his title. 

Of this, the recent case of Rochefoxccauld v. Bonstead (2) is a good 
illustration. The same principle has been acted upon by the Bombay 
High Court with reference to mandatory injunctions (Jamnadas Shan- 
karial V. Atmaram Harjivan (3)). Examining the present case in the 
light of these observations, we find no adequate ground for holding that 
there was waiver or such conduct or neglect as would justify us in 
refusing the plaintiffs the declaration they are otherwise found to be 
entitled to, nor should it be overlooked that in this case the party through 
whom the defendants’claim entered into the transaction with his eyes 
open and at his own risk, as he was aware of the arrangement by which 
bis mortgagor’s power was limited. He could, therefore, claim no indul¬ 
gence. 

For these reasons we must reverse the decree of the District Judge and 
restore that of the Subordinate Judge. The appellants’ costs in this and 
the Lower Appellate Court must be paid by respondents Nos. 1 to 21. 


21 M.45. 

APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam. 

Gadicherla China SERTAyvA (Plaintiff), Petitioner v. 
Gadicherla Seetayya (Defendant), Respondent.^ 

[15th October, 1897.] 

Cital Procedure Code—Act XlVof 1882, Section 244 (c) ^Party to the suit. 

A defeadant who had bean exonerated from a suit is not a party within the 
meaning of Civil Procedure Code, Section 214 (c), and a suit by the plaintiff for 
contribution for his share of the costs of execution is not barred under that 
section. 

[R., 23 A. 346 (354) ; 17 M.L.J. 416 ; Expl.. 23 M. 361 (366) (F.B.).] 

Petition under Presidency Small Cause Courts Act, Section 25, pray¬ 
ing the High Court to revise the decree of N Saminadha Ayyar, Subordi¬ 
nate Judge of Kistna, in small cause suit No. 753 of 1895. 

[46] The Subordinate Judge said : “Claim for Rs. 311-15-5 alleged 
“ to be due by the defendant in contribution for bis one-sixth share of the 
“ costs of execution incurred by plaintiff in original suit No. 3 of 1867 
on the 61e of the late Principal, Sadar Amin’s Court of Rajahmundry. 

“ The defendant contends among others that no separate suit lies, as 
“ the matter in question falls within Clausa (c) of Section 244 of the Civil 
“ Procedure Code. 

* Oivil Revieion Petition No. 339 of 1896. 

(I) L.R. 3 App. Oaa. 1218. (2) L.R. 1897, 1 Oh. D. 196. (3) 3 B. 133. 
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*' My finding is in the negative. This defendant was admittedly a 
** party to the suit in which the decree was passed, and the question whether 
“ this defendant should pay to the decree-holder a portion of the execution 
costs is one relating to the execution of the decree. Consequently, Clause 
" (c) of Section 244 does apply, and no separate suit can be brought. The 
decree-holder wanted to get the whole costs from the hrst defeadant. who 
“undertook to put the decree-holder in possession of his one sixth share, 
“ but failed to do so. The District Judge of Godavari ordered the first de- 
“ fendant to pay the same, but on appeal the Madras High Court held that 
“the first defendant should be liable only to his one-sixth share of the 
“ costs. But it does not follow therefrom that a separate suit lies for the 

“remainder of costs.” 

In result he dismissed the suit with costs. 

Plaintiff preferred this petition. 

Sriranga Chariar^ for petitioner. 

Etiraja Miidaliar^ for respondent. 

JUDGMENT. 

We think the Subordinate Judge was wrong in holding that the 
defendant who had been exonerated from the suit was a party within the 
meaning of Section 244 (c) of the Civii Procedure Code, and, therefore, 
that the plaintiff could not bring a separate suit against him, but was 
bound to proceed in execution (see Mukarrab Husain v. Hurmaiunmssa{l)). 

The fact that the plaintiff’s claim arises out of expenses incurred in 
the course of executing the decree makes no difference. We express no 
opinion as to the merits of the plaintiff’s claim. We, therefore, reverse 
the decision of the Subordinate Judge and direct him to restore the suit 
to his file and dispose of it according to law. 

The respondent must pay the appellant s costs. 


21 M. 47=^7 H.L.J. 233. 

[47] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Benson. 


DhaRANIPRAGADA DURGAMMA {Plainti0, Appellant v. 
KadaMBARI ViRRAZU AND OTHERS [Defendants Nos. I, 
2 and 4), Respondents.* [16ch August and 

1st September, 1897.] 


Sarvicfl inams—Enfranchisement of the inam in favour of a widow. 

L»nd8 „ 008 tituti 0 « the emelua.ent3 of the office of 
in favour of a widow who bad b^ea in possession amce the death of hrr husband 
S,'rrook place about 18 years pre^cuely. They were subsequently sold by 

boF * 

BM. that the vendee’s title was good against the rsversiouary heir b( the 
husband. 

toil.., 36 M. 339 :30 M. 434 = 17 M L J. 101 = 2 M.L T. 101 (F B.) ; F., 23 M. 47 ; R.. 
32 M. 204 ; 27 M. 16; D., 26 M. 424.J 

Second appeal against the decree of K. Krishna Ban, Subordinate 
Judge of Coeanada, in appeal suit No. 196 of 1895 . rev ersing the decree 

• Second Appeal No. 1400 ol 1896. 

(1) 18 A. 52. 
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No.^66 Jot Amalapur, in original suit 

Suit for land The oUintiEf su^d as the daughter and heiress ot one 
^apayya who died aboifc 1853 to recwjr oirbUn land whioh ha i be^nsold 
by his wHow Acchamma. who dial in 1892. to the deFendints. The 
iJisCricbiMianf pisse J a daorea as prayed. Tie SaSordinate Judg^ refers- 
en the decree an! dismissel the suit on the g-onnd thit the oroperby was 
the property of the wHow. Hesaid:—“ Theq iesfchn is whether the laud 
in dispute belonged to Papwya’s widow. Atchammi. in absolute right. 

30 that the alienation made by her is valid against Papayya’s rever¬ 
sioner, the plaintiff. The defendants contend that the lands ware 
emoluments for Kirnam’s office until 1870, and were in 1371-72 enfran- 
chissd in the nameof At^hammv and that, by this arrangement, the 
property became Atchamma's absolutely. PUintiff’s pleader argues that 
though, lb 19 true, the lands were servioa inam and were enfranchised in 
Abchammas name, still she got by such enfranchisement no more than 
the widow’s estate, which she h^d b^en boiling ever since her husband's 
death some forty years ago. I think this pMa is untenable according 
to the principle adopted in Venkalarayadic v. Vefikataramxyya (l) The 
L48J ground of the decision in that case is that the old rights connected 
with the land are alb^gv.her abrogate 1 by the enfranobisemenb, and the 
person who is constituted owner takes it free from the fetters if any. 
which the property may have been bound by before the enfranchisement. 

ihis IS the reason why one of the two undivided brothers having joint 

right to the mtrasi and the kirnamship, would be deprived of both 

when the eofrancbisemenb takes place in favour of the other brother. 

If one of the two co-parceners who are in actual possession can be so 

deprived of his interest, surely a reversioner after a widow’s death can 
also be. 

The grant of the plaint land in question here to Atchamma was not 
a grant for the benefit of the reversioners of her husband, bub was a 

grant to her personally ’ and she could therefore dispose of the property 
as she liked.” 

Plaintiff preferred this second appeal. 

Narayana Rau, for appellant. 

Venkatarama Sarma, for respondent. 


JUDGMENT. 

It is contended for the appellant that the decision of the L'lwer Appel¬ 
late Court is opposed to the ruling in Narayana v. Chengalanma (2). 

It may perhaps ba that the coabention is well founded, bat it is not 
necessary for us to consider the que-ition. as it is clear that the decision is in 
accordance with the decision of the Full Banoh in the case of Venkata v. 
Rama (3). This decision of the Full Bench was not referred to in the case 
on which the appellant now relies, and we are bound to follow the ruling of 
the Full Bench. Under that ruling the widow must bs held to have acquir¬ 
ed the land under the inam title-deed as her own absolute pronerty bv grant 
from Government. That decision procee led on the broad ground that the 
plaintiff did nob hold the office of karoam at the time of the enfranchise¬ 
ment and, therefore, had no title to sue for the Ian is and that the land 
when enfraaobisei was at the disposal of Givernment and alienable to 
whomsoever the Government pleased. It regarded the inam title deed 


(1) 16 M. 284. 


(2) 10 M. 1. 
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as evideaco of a gr^vn*; ot tha laai parionallv bo bha grantee, and thab 
was the view followei id the ease on which the Subordinate -Judge relies 
Verikdtarfiifd'iiL v. Vetik(itara,nixyy\ (1). Following, then, the princiola of 
the Full [49] Benoh ca^e WJ are of ooinion thab there was an absolute 
grant by G ivarnmant to tho widow and that the apoellant oannot Ques¬ 
tion her alienabioQS. There wis no reason whv Govarnment should 
grant her only a widow’s eitate, rather than an absolute estate. 

We confirnu the decree of the Lower Appellate Court and dismiss 
this second appeal with costs. 
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21 M. 49 = 7 M.L.J. 291. 

APPELLATE CIVIL. 

Before Mr. Justice Sabraminia Ayyar and Mr. JasUce Benson. 

TirupatHI GoUNDAN {Plaintiff), Appellant d. 

R\ma Keddi {Defendant), Hespondent.'^ 

[30th March, 1897.] 

Negotiable Uislrumetits Act^Acl XXVIoj 1981, S«hort 4, promissory 7iote. 

A debtor signed and delivered to his creditor an unstamped document as 

follows:—“ The account executed on . . • by . ^ * ’muL «um 

“amount which I have this day received from you in cash is Rs 700. This sum 

“ I am bound to pay you. Therefore adding to this sum Pf. 

“cent, per mensem. I am liable to pay. This is the account m this manner 

“ executed with my consent . -ui 

Heid. that the document was not a promissory note and wisadmmsibe m 

evidence. 

CR.. 21 M L J. 513 (5U) = 10 M.L.T. 531 = (19U) M.W.N. 330.] 

Second apoeal against the decree of W. J. Tate, District 
Salem, in appeal suit No. 47 of 1395. affirming the decree of K. Krishna 
Ayyangar. District Munsif of Krishoagm, in original suit No. 5b ot 

^^^"^The plaintiff sued to recover money lent. One of the pleas raised 
was that the instrument relied uoon by the pUmbiff in proof of the loan 
was really a promissory note, and not having been stampe was ina mis 

Bible in evidence. . . u n 

The translation of the instrument in question m paragraph 2 of the 

judgment of the District Judge was as follows;— The account executed 

on . bv . to . . Tne amount which I have this day received 

" from you in cash is Rs. 700. This sum I am bound to pay you. Tbere- 

" fore, adding to this (sum) [50] interest at . . - I am liable _to pay. 

^‘This is the account in this manner executed with my consent. 

The District Munsif upheld his plea and ruled that 
was notentibled to adduce further evidence of the loan, and he acco 

JDgly dismissed the suit. j • • 

The District dudgeon appeal affirmed his decision. 

Plaintiff preferred this second appeal. 

Sivasami Ayyar, for appellant. 

Mr. E. B, Powell, for respondent. _ 


Second Appeal No. 12 of 1898 
(1) 15 M. 284. 
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JUDGMENT. 

The question is whether the document of the 2Dd February of 1891 
relied on by the plaintiff is a promissory note within the meaning of 
Section 4 of the Negotiable Instruments Act, 1881, or a mere acknowledg¬ 
ment of liability falling under Article 1 of Schedule I of the General 
Stamp Act, or an agreement. 

If it is a promissory note, the suit must fail as rightly decided by 
the Lower Courts. The correct translation of the document is set out in 
paragpph 2 of the judgment of the Lower Appellate Court. The only 
question is whether the words therein “ I am liable to pay ” can be held 
to be an “ undertaking ” to pay within the meaning of Section . 4 of the 
Act. The construction depends on the actual words used rather than 
what their efiftct may be as regards the rights of the parties. Examining 
the document in this light, we are of opinion that the words do not 
amount to an undertaking to pay, but constitute only an acknowledg¬ 
ment of liability to pay. 

The words I am liable to pay ” do not, in fact, mean anything 
more than the previous words in the document “ I am bound to pay ” 
which clearly do not constitute an undertaking to pay. 

We must, therefore, bold that the document is not a promissory 
note and the plaintiff’s claim as a suit for money lent is sustainable. 

We set aside the decrees of the Courts below and remand the suit 
for disposal according to law. Costs hitherto incurred will abide and 
follow the result. 


21 M. SI. 

[51] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 

AtHAPPA ChettI (Auction-purchaser), Appellant v. 

KamakRISHNA NaYAKaN (Counter-veiitioner No. 1), BesnondentJ' 

[5th March, 1897.] 

Civil Procedure Code—Act XlV of 1882, Sectums 311, 314 —Court so.le~^Irregularity~-* 
Bxght of holders of other decrees to object. 

A zemindar mortgaged bis estate to a Bank and the mortgagee obtained a 
decree in the High Court, io execution of vvbich it was ordered that the zamio- 
dari should be sold vilDge by village. Ocher persons held money decrees against 
the zemindar. One of them in execution of bis decree had the zimindari put up 
lor sale in one lot, subject to the Bauk’b mortgage, and with the leave of the 
Court purchased it himself. The other decree-holders applied to have the sale 
(which had not been condrmed) set aside on the ground of material irregularity 
in publishing the sale by which substantial injury was caused to them. TbO 
irregularities relied on were that the proclamattoo was not issued in the prescribed 
form, and did not stale the extent of the property and the revenue assessed on it, 
or (he amount of income derived from it, and no mention was made of the order 
of the High Court : 

Held, that the sale should not be confirmed. 

Appeal against the order of W. Dumergue, District Judge of Madurar 
in civil miscellaneous petition No. 242 of 1895. 

This and certain other petitions were preferred under Civil Procedure 
Code, Sections 811 and 314( by persons bolding money decrees against 

* Appeal against Order No. 84 of 1896. 
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the Zemindar of Guntamaoayakanur, who desired to have cancelled the 
Bale of the z^mindari which had taken place in execution of a money decree 
obtained by one Athappa Chetti for Rs. 2, 537 in original suit No. 65 of 
1894 on the file of the Subordinate Court of Madura (West). The sale 
was held subject to a mortgage of the Commercial and Land Mortgage 
Bank, and the decree holder, who was the present counter-petitioner 
No. 1, having obtained leave to bid. became the purchaser for the sum 
of Rs. 1. 600. The Bank bad previously obtained a decree upon the mort¬ 
gage, in execution of which it had been ordered that the zemindari should 
[82] be sold village by village. On the close of the first day of the sale 
held in execution of the decree of the Subordinate Court, the Central Nazir 
reported that there were no bidders except the first counter-petitioner, who 
made a bid of Rs. 1,500. and the sale was ordered to be continued next day. 
This was done, but no other bidders appeared, and the sale was closed. 
On both days the second counter-petitioner’s agent, one Makka Ravuthan, 
was present. On the third day, chat is to say. on the 3rd October 1895, 
after the sale, the first counter-petitioner executed an agreement in favour 
of the Zemindar of Doddapanayakanur. who is related to the judgment- 
debtor. In this agreement the first counter-petitioner stated that he has 
received from the Zemindar of Doddapanayakanur the sum of Rs. 1.500 
deposited as the purchase money for the zemindari and ‘ undertakes on 
“ the confirmation of its sale to reconvey or transfer the zemindari at the 
“ cost of the Zemindar of Doddapanayakanur to any person the said 
“zemindar may name, without the slightest stipulation even as to the 
“ balance of the decree amount.” This agreement was attested by Makka 
Ravuthan, the judgment-debtor’s agent, who was present at the Court sale. 

The District Judge set aside the sale making mter alia the following 


mi 
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Appel¬ 

late 
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observations ;— 

“ The petitioners being entitled to rateable distribution, have the right 
“ to apply under Section 311 to set the sale aside on the ground of material 
“ irregularity {Lakshmi v. KuUunniil)), and it has therefore to be seen whe- 
“ther there was any material irregularity in publishing the sale, noirregu- 
“ laritv in conducting it having been alleged. Then as to the proclamation 
“of sale framed on information supplied by the judgment-creditor, the form 
“prescribed required that the extent of the property to be sold and the re- 
“ venue or rent assessed on the land shall be specified. But neither of 
“ these particulars was given in the present instance, and the proclamation 
“itself was not issued in the form required by the High Court—pap 
“64. Part II Civil Rules of Practice. Moreover, the last column of the 
“ proclamation ought to contain any other facts material to be known relat- 
“ ing to the property, and I think there is no doubt that the fact o^he High 
“ Court having, in separate proceedings, ordered the zemindpi to be sold 
[83] “ village by village was a very material fact which should have bpn 
“ mentioned together with particulars of the income derived from the 
“ zemindari in gross and in lots. All these points were ipor^, and the 
“ application for the sale of the whole estate in one lot practically gave the 
" go-bv to the ordera of the High Court. Intending purchasers would in- 
“evitably feel apprehensive as to the legal effect of a sale m gross by a 
" District Court when the High Court bad ordered the sale to be m separpe 
" lots, and their apprehension would be increased by all allusion to th^e ordp 
" of the High Court being suppressed. The omission to notify the facts 
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which I have now mentioned was, in my opinion, a material irregularity 
which has resulted in substantial injury to the petitioners.” 

The purchaser preferred this appeal. 

Pattabhirama Ayyar, Sundara Ayyar and Sesha Ghariarj for ap¬ 
pellant. 

Bespondent was not represented. 

JUDGMENT. 

We agree with the District Judge that there were material irregulari¬ 
ties in publishing the sale and that these irregularities caused subitantial 
injury to the respondents, who are decree-holders, within the meaning of 
Section 311, Civil Procedure Code, {Lakshmi v. Kultunni{l)). 

We, therefore, dismiss the appeal. 


21 H. 53. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins^ Kt., Chief Justice and 

Mr. Justice Benson. 

Chokkalinga Naicken {.Plaintiff)^ Appellant v. 
Muthusami Naicken and others {Defendants)^ Respondents.* 

[9th August, 1897.] 

hvnitation Act -^Act XV of 1877, Schedule 11, Articles 142, l4i-^Adverse possession’^ 
Acts of ownership. 

The defendant bad used as a backyard a small pieoe of land situated betcveen 
his house aud that of the plaintiff, who was his brother, for a period of m<'re than 
fS4] t^velve years. In 1891 the defendant be(i;aQ to buiid on it, whereupon the 
plaintiff protested and now sued for possession : 

Held, that the suit was not barred bv limitation. 

ER., 113P.L.R, 1913 = 112 P.W.R. 1913,] 

Second appeal against the decree of W. Dumergue, District Judge of 
Madura, in appeal suit No. 3 of 1896, reversing the decree of S. Ramasami 
Ayyengar, District Munsif of Madura, in original suit No. 342 of 1895. 

Plainliff sued to recover a small piece of land. The defendants raised 
inter alia a plea of limitation. The District Munsif passed a decree for 
plaintiff. The District Judge, on appeal, held that the suit was barred. 
He said :—” It has to be decided whether the plaintiff was, as he alleges, 
dispossessed only in 1894, or whether the suit is barred by limitation. 
The facts are that the plaintiff built a bouse on the disouted site, that 
the house was burned down in 1876, that the plaintiff bad migrated to 
Sivagunga shortly before the fire, that the house-site has bean vacant 
since the fire and that the first defendant came out of jail in 1878, built 
a house on the sixth defendant’s portion of land about 1830, and has 
since then used the disputed site as his backvard. 

Here, there is no doubt that the first defendant has been in posses¬ 
sion of the disputed land for more than twelve years on bis own behalf, 
and not on behalf of the true owner, tbe plaintiff, and has used the land 
as an appurtenance of bis house. In Framji Cursetji v. Goculdas Madhowji 
(2) it was held, upon the facts, that there had been no user intended 

* Seoond Appeal No. 1170 of 1996. 

(1) 10 M. 67. (2) 16 B. 338. 
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" to denote or understood as denoting a cUim to ownership, but here 
the first defendant oleirly intended to olaira ownership. It cannot 
“ be supuosed that the pUintitT was ignorant of the fact that the first 
defendant had occupied the land, and I would, therefore, hold that his suit 
"is barred under Article 144 of the ssonl schelule of the In ban Limi- 
" tation Act. But that article applie.s onlv when there is no other article 
" which specially provides for the case, and this case is, in my judgment, 
"specially provided for by Article 142. Mere absence of possession by the 
**plaintiff would, of course, not be sufficient to bar his suit, because the 
** statute applies not to oases of want of actualnossession by the plaintiff,but 
" to cases where he has been out, and another in, for the prescribed time* 
" [55] (per Parke, B. Smith v. Lhyd (U). and the term discontinuance 
" of possession, uselin Article 142, means abinlonment of possession 
" by one person followed by the actual possession of another parson. 
"This is precisely the state of things in this case. An! in Mohimci 
" Ghunder Mozoomdar v. Ghunder Neo(fhi (2), the Pi ivv Council 

"held that a case in which the plaintiff alleges that he was dhpossassed 
" and sues to recover possession, falls within Article 142 and that, in 
‘"such a case, the plaintiff must show that he has had possession within 
‘ (twelve years before suit. The present plaintiff has not shown such 
" possession, and I am of opinion that the suit is barred bv lim tation 
" under Article 142. For these reasons I must reverse the Liwer Court’s 
" decree and direct that the suit be dismissed with costs throughout. 

The plaintiff preferred this second appeal. 

Desikachariar, for appellant. 

Seshachariar, for respondents. 

JUDGMENT. 

We are unable to agree with the District Judge that the principle in 
the Calcutta case quoted by him is apulicable to the present case. 

There the suit was for a largo area of lanl paving rent. Hare the 
suit is for a few square yards of vacant land used as vacant house-site or 
backyard in a town. The acts necessary to establish adverse possession 
in the two cases are very different. The use of the land by the defendant 
for the purposes of a backyard would not, under the oi'-cumstances, be 
sufficient to constitute adverse possession, especially ’when it is remem¬ 
bered that the parties are brothers. Tne cise reported as Framjt Cursetn 
V. GociUdas Madhowji (3) is in point. Plaintiff having the title to the 
land must bs held to have bsen in possession until first defendant began 
to build on it in 1391. Plaintiff then immaliately protested and brought 
this suit in 1895. Plaintiff’s suit is nob barrel bv limitation. 

We must reverse the decree of the District Judge and restore that of 
the District Munsif with costs throughout in favour of pUmbifl. 
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[56] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Jtistice Shephard. 


Eanga Atyar [Plaintiff No. 1), Appellant v. SBimVASA 
Ayyangah [Defendant), Respondent.^' [6th April, 1897.] 

Vendor and r^irchaser-Want of consideration for deed of sale—Evidence that a deed 

%s not intended to have the ordinary operation. 


The plaint)ff3 sued for certain land which they claimed in succession to Rathai 
Ammal deceased. The defendant who was in possession had executed a sale- 
deed. comprising the property now in question, in favour of the deceased. But 
It was pleaded by him and found by the Court of first appeal that the sale-deed 

was Unawi, and no consideration bad passed, and a decree was passed dismiss- 

ing the suit : 

Held, on second appeal, that the decree should be reversed- 

Per cuT\am : When a conveyance has been duly executed and registered by a 
competent person, it requires strong and clear evidence to justify a Court in hold¬ 
ing that the parties did not intend that any legal effect should be given to it. 
It needs to be proved that both parties had it in their minds that the deed 
should be a mere sham, and in order to establish this proof, it needs to be shown 
for wbat purpose other than the ostensible one the deed was executed- 


[Appr„ 1 M.L T 432; R., 32 M. 325*4 Ind. Cas. 607 
T. 279 ; 5 M L.T. 255 ] 


(508) = 17 M.L.J. 386*4 M.L, 


Second appeal against the decree of D. Broadfoot. Acting District 

Judge of Tricbinopoly, in appeal suit No. 9 of 1895, reversing the decree 

of A. xvamaliDgam Pillaii District Muosif of SriraDgam^ in origioal suit 
No. 240 of 1893. 

Plaintiffs Nos. 1 and 2 were the brothers of one Krishnayyan 
deceased, and plaintiff's Ncs. 3 and 4 were the sons of another brother. 
Krishnayyan died fifteen years before the suit, leaving a widow Rathai 
Ammal, the daughter of the defendant. In February 1888, the defendant 
executed a sale-deed in respect of the property now in question in favour 
of Rathai Ammal and her mother Ammani Ammal. The mother pre¬ 
deceased Rathai Ammal who died two years before the suit. The plaint¬ 
iffs claimed to be entitled to the property under the Law of Succession, 
The defendant pleaded that the sale-deed was a nominal one and conveyed 
no rights on the vendees. 

[57] Issues 1 to 3 were as follows :— 

Whether the sale by defendant is true (or colorable) ? 

Whether Rathai Ammal and Ammaui Ammal eujoyed ? 

Whether plaintiffs are their heirs and entitled to the property? 

The District Munsif said, “ I think it probable that the sale-deed was 
not a document thoroughly devoid of consideration, and I find that the 
vendees derived ownership to the property conveyed to them thereby,” and 
in the result passed a decree in favour of plaintiff. 

The District Judge on appeal held that the sale-deed was benami, and 
that the property never left defendant nor passed to Ammani Ammal or 
Rathai Ammal and bo reversed the decree and dismissed the suit. 

Plaintiff No. 1 preferred the second appeal. 

Sundara Ayyar, for appellant. 

S. Subrarnania Ayyar, for respondent No. 1. 


Second Appeal No. 438 ol 1896. 
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B. Siibra-fnania Ayyar, for respondent No. 2. 
Paitabhirama Ayyar, for respondents Nos. 3 and 4. 
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JUDGMENT. 

The District Judge's finding that the transaction was benami and his 
reason for it do not oommeod theoaselves to us. 

Presumably he means to find that Srinivasa Ayyangar, when executing 
the sale-dee i (Exhibit I), never intended it to have any operation and he 
relies on the fact that Srinivasa Ayyangar remained in possession, did not 
have the patta transferred and retained the instrument of sale. He also 
refers to the fact that no valuable consideration passed. 

We are of opinion that these circumstances afford no evidence of the 
supposed intention of Srinivasa Ayyangar, when considerel in connection 
with the relationship of the parties and the previous circumstanoes. On 
the contrary, those circumstances are all consistent with the intention on 
the donor’s part, which is otherwise clearly established, to benefit bis wife 
and daughter and to save the property from falling into the hands of his 
next heir who was his enemy. But for the fact that his wife and daughter 
predeceased him, he would never have disputed the validity of the deed. 

We must observe toat whan a conveyance has been duly executed 
and registered by a competent person, it requires strong and clear evidence 
to justify a Court in holding that the parties did not [58] intend that any 
legal effect should be given to it. It needs to be proved that both parties 
had it in their minds that the deed should be a mere sham, and in order 
to establish this proof it needs to be shown for what purpose other than 
the ostensible one the deed was executed. In our opinion, there was in 
the present case no such proof and, therefore, the Lower Appel ate Court 
ought not to have reversed the judgment of the District Munsif. 

The Lower Appellate Court not having decided the third issue, which 
was also raised in the third ground of apoeal, namely, as to t e ri© o 
the plaintiffs to represent the two donees, we must call for a finding on 

that question. , , t t-Ua 

The finding is bo be submitted within one month from the date of the 

re-opening of the Court after the recess. Seven days will be allowed tor 

filing objections after the finding has been posted up in this Court. 


Afpbl- 

LATB 

Civil. 
21 H, 86. 


21 M. 58s6 H.L.J. 9. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Boddam. 
MOIBAPPODAYAN and ANOTHBR 

2), Appellants v. Amman! Ammal (.PUimUp, Respondent. 

[2l3b Sapbember, 3r.I and 23ra November 1897.J 

jBindu Law-Lam of Succession-Striihanam property-Bightof daughter to succeed. 

In a suit (or land it appeared that it had been giveo to one Sellayi, debased, 

pUirnm. her daaghLr. Defendant No. I vras in joint poeeess.on on behalf of 
defendant No. 2. 

Beld, that the plaintiff was entitled to the land. 

29 M. 868= I M.L.T. 68-]__ 


• Second Appeal No. 488 of 1697. 
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Second appeal ajairst the decree of K. Eamachandra Ayyar, 

bubcioiiale JLdf-e oi Sal*m. in appeaUuit No. 97 of 1896, affirming the 

deciee cf Iv. Deb.kacLariar, Disiricb Munsif of Namakkal, in original 
sun No. 241 of 1895. ^ 

Tte plaintiff sued to recover certain land in succession to her deceas- 
eds EDC^ther, Sellayi. Ti e land bad been given to Sellayi [59] by her 
father Nallai pa, after her marriage, and she died in 1876, leaving her son. 
Nainaipa, and her daughter, the plaintiff, both minors. The son died 
sboitly befcre the suit, leaving defendant No. 2, his widow, who was the 
daughter of delendant No. 1, the brother of the original donee. 

The District Muosif passed a decree for plaintiff, which was affirmed 
on appeal by the Subordinate Judge. 

Defendants Nos. 1 and 2 preferred this second appeal. 

Sivasamt Ayyar^ for appelUnts. 

Sundara Ayyar, lor respondent. 


JUDGMENT. 

Certain property was given to one Sellayi by her father after her 
marriage. She died leaving a son and a daughter her surviving. Both the 
Courts below have held that the plaintiff, who is the daughter of Seilavi, 
was eniuled to the mbenlance to the exclusion of her brother. 

The rule of succession for such a case is clearly stated in the Mitak- 
ahara. The author, after mentioning the various sorts of woman’s pro¬ 
perty recognized by Manu and others, and referring particularly to gifte 
made after marriage, proceeds to discuss the distribution of such property. 

In ail lorms of marriage,” he says, if the woman leave progenv, that is, 
if she have issue, her property devolves on her daughter or her daughters.” 
Tden be explains the matter further, declaring that unmarried daughters 
are to take first, but on failure of them, married daughters. He eitea 
Gautama as an authority : “ A woman’s property goes to her daughters 
unmarried or unprovided.” Tuen be gives the exception from the rule. 

^ But (bis is exclusive of ihe fee or gratuity. For that goes to brothers 
of the whole blood, conformably with the text of Gautama : ' The sister's 
fee belongs to the uterine brothers after the death of the mother.**' 
(Chapter ll, Section 11, verse 14.) In the woman’s property governed by 
the geneial rule is included that which is bestowed after marriage. And 
thus if tue authority of the Mitakshara is to prevail, judgment has b^-en 
rightly givtn in the plaintifl's favour whether or not the gift in this 
particular case is correctly denoted by the name Anvadheya. 

Looking lo the work of Yajnavalkya which forms the subject of Vij- \ 
nautswara’s commentary, we find nmile foundation for the view taken 
by him. After the drath of tne parents the sons should divide equally 
their wealth and aebt. The daughters [60] share the residue of 
^ tue.r mother’s pioperty after the payment of her debts, and the issue 
succeed in their deiaulb.” (Verse 117, Mand ik’s translation, page 214.) 
And again ‘ Ti e propeity of a childless woman married in the Brahma or 
an> other of the lour approved forms of marriage goes to her bu^bind ; in 
the lemamiLg lour forms of marriaee, it goes to her parents. But if she 
leave issue, it will go to her daughters.” (Verse 145, ib. page 224.) 
Amo( g it.e Smiiti wiiters tbeie is further in snnnort of tt'e same view the 
text o( Gautama alleady cite 1 (Chapter XXVIII, verso 24, Sacred Books 
of the East. Voi. tl, page 302) and tue texc of Vishnu wh ch runs as fol¬ 
lows . Cuapier XVII, verse 18, ** What has been given to a woman by her 
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“ father, mother, sons, or brothers, what she has received before the sacri- 
“ ficial fire, what she receives on supersession, what has been given to her 
by her relatives, her fee (sulka) and a giit subsequent, are called woman’s 
“ property (Stridhana).” Verse 19,“ If a woman married according to one 
“ of the first four rites, beginning with the Brahma rite, dies without issue, 
“ that tSlriuhana) belongs bo ber husband." Verse 20Lh, “ If she has been 
** married according to one of the other rites, her father shall take it." \er8e 
21,“ If she dies leaving children, her wealth in every case goes to her 
*' daughter" ; (Sacred Books of the East. Vol. VII, pages 69 and 70), and 
" lastly Narada, Chapter XIII, verse 2, says ; Let daughters divide their 
** mother’s wealth ; or, on failure of daughters, their male issue." Coming 
** now to the other commentators whose treatises are current in Southern 
India, though not carrying the weight which is due to the Mitakshara 
(Strange’s Hindu Law, page,ll) we find that it is only in the Smribi Chand- 
rika that a view direcily opposed to that already stated is put forward. 
According to the Sarasvati Vilasa in which the subject is discussed at length 
it is to the daughters that woman’s property is to go ; and the sanae reason 
U given as is put forward in the Mitakshara (Chapter I, Section 10), 
because of the preponderance of the woman’s members in the daughters 
(Section 138). The exception in the case of sulka is recognized (Section 
311; see Section 136, &c., SecMon 332). The same view seems bo betaken in 
the Madhaviya, so far as gifts from the father and his family are concerned. 
(See Section 11, page 10, Burnell’s translation and Section 50.) The text 
of Manu, “ On the mother’s death let all the u-erine brothers and sifters 
** divide equally the maternal wealth" is explained to mean, not that [61J 
BODS and daughters jointly succeed, but thai' there is to be an equal division 
if the sons do succee I. A similar construction is put on the text in Sai as- 
Vati VilasA (paragraph 310, page 62). Varadaraja s Commentary is perhaps 
not quite so clear. Dealing with the same text, after citing the text of 
Gauttima and that of Yajnavalkya, he says with reference bo the latter : 
** In default of daughters the descend^nts, ie., sons should take it, such 
*' is the meaning’’—and then cites Narada’s text. Further, he contrasts 
yauiaka, that which is receive 1 by the mother from her family and which 
tb© daughters shaie, with stridbana received from her husband s family. 
As lo this latter he says: “ Tne sons and daughters are equal because 
Ol their sapindaship." He draws the same dis inction as Madhaviya. be- 
twern wuab is received Irom the husband’s family and that received from 

her own family. ^ , 

So much lor the commentaries which have be^n transUbed. Ur. Joiy 
observes that the unpublished Digests of the Mi'akshara school aer^e more 
or less with the Mitakshara (jolly’s Tagore Lectures, page "oS). lo 
epito of this conse«>sus of opiiiion it is urge.i upon us bh .b we ought to 
follow the Smriti Chandnka and recognize the distinction which is there 
made between three classes of stii.ihanam. One class is that csll-'d 
*’>aubaka’’ pr« perby given by any one to the bride and bridegroom while 
seated together at a marringe or the like when unmarried daughters alone 
succeed. The second class includes what a woman ha.s received alter 
mainage (auvadheyn) and what her lord mav have given her through 
afieoiion (priihidatta). For that cla<»s the devolution is prescribed inbec- 
tiou 6 (Chap: 0 r IX. Section III). Thirdly. th‘>rei 3 maternal property not 
includidin iheabove kinds which devolves on the daughters only in the 
fiibb instance. According to the curomer.tator it is to this class only that 
the ttxt of Gauiama applies Chapter IX, Section III. Section 16. It is "V 
lueaus clear that the property in the present case can be accurately called 
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anvadheya—bhedoubbisagtowhebh3rfchet^rm includes prooerby given by 
the father ag well as property fiivan by the father’s family (M inu, Chapter 
IX, verse 195, and verse 5. Chapter IX, Seobion 1, Binerjee, naga 278). 
We think we may pass by that question as also the question whether 
Ddvaoda Bhatta’s interpretation of the text of Manu is or is nob the more 
correct one. Ib may be that his view represents a re-aebion a'^ainsb the 
admission of woman bo the enjoyment of proprietary right (ses Jolly’s 
Tagore [62] Lectures, page 262). Certainly the Smriti Chandrika is far 
less favourable bo woman than the Mitakshara. And ib was argued that 
because the Courts have refused bo follow the latter in dealing with the 
case of property inherited by a woman, we should therefore give prefer¬ 
ence bo the authority of the Smriti Chanlrika in the present instance. 
The grounds, however, on which the cases deciding the point proceed 
(Bachiraju v. Venkatappadu (l) and Sengam%l'ithxmni%l v. Valayuda 
Miidali (2) other cases in Mayno’s Hindu Liw, Section 567) do nob 
atfecb the general authority of the Mitakshara on the queebion of stri- 
dhana. They afford no reason why in the present instance in which the 
Mitakshara does nob stand alone and unsunported the views prooounled 
in ib should give way to those expressed in the Smriti Ohanlrika A 
practical objeotion to the latter is that the adonbion of them would com¬ 
plicate the law of inheritance and render the solution of many auesbions 
more difiScult than would be the case if the Mitakshara were followed, 
for in dealing with anvadheya and prithidabta, the author of Smriti 
Chandrika contents himself with stating how it shall devolve in the first 
instance and makes no provision for the case in which there is a failure of 
SODS as well as daughters (see Tagore Lectures, Banerjee. page 398). 

We have been unable to find any decided case in which the question 
has been expressly raised. In Bhujanga v. Ramayamma (3), however the 
point might have been bub was nob taken. There a village had been given 
by a husband to his wife as a mark of affection (prithidabta) and on the 
death of the parents the question arose whether the daughter or the son 
in whose favour the mother had made a gift by will was entitled. Other 
questions were argued, but it was assumed that the daughter was the heir 
of her mother and the suit was decided in her favour. This was a case 
in which, according to the Smriti Chandrika, Section 6 (Lecture III, 
Chapter IX), the son and daughter should unquestionably have taken 
together, because the property came within the second of the classes men¬ 
tioned above. 

We think the question has been rightly decided, and therefore dismiss 
the appeal with costs. 



(1)9M.H.C.B. 402. 


(2) 3 M.H.C.R. 312. 


(3) 7 M. 387. 
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21 H. 63=1 Weir 848, 

[63] APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Ki., Chief Justice, and 

Mr. Justice Benson. 


Qdeen-Empress V. Mahalingam Servai and others.^' 

[23rd November, 1897.] 

Abkari Act (A/adrai)—.Id 1 of 188G, Sections 56, 64 ^Bolder of a license and his scr. 

The words “ beiag holder ol a licouse" in Abk-iti Aol, Seotiou 56, must be 

taken to inolude auy person in the employ, or for the tima being aotiug on behalf 

of the holder of a license. 

tOlM., 15 M.C.C. R. 136 (Cr.).] 

Appeal on behalf of Government under Criminal Procedure Code, 
SeotioD 417, presented against the judgment of acciaittal pronounced 
by T. Kothandaramayva, Second-class Magistrate of Ramnad, in Calendar 
Case No. 549 of 1896. 

The accused was charged under Section 56 of the Abkari Act of 1886, 
with exposing for sale toddy mixed with patnini, and be was acquitted 
on the ground he was not the holder of the license, but only the servant 
of the holder of the license. 

The Public Prosecutor (Mr. Powell), for the Crown. 

Accused were not represented. 

JUDGMENT. 

In these cases the Government aopsals against the acquittal of 
certain accused persons who were guilty of certain acts in breach of the 
Abkari licenses granted to their employers. 

The Second-class Magistrate has acquitted the accused on the 

ground that, under Section 56 of the Abkari Act I of 1886, only the 

holder of the license, but not his servants or employees can be convicted. 

This view is erroneous. It was held by this Court in Criminal 
Revision Case No. 639 of 1886 (1) that Sections 56 and 61 of the 
[64] Abkari Act must be retd together and that the words ‘ being the 
'* holder of a license” in Ssetion 56 must be taken to include auy person 

* Orimioal Appeals Nos. 531 to 583 of 1897. 

21 H. 63 N = 1 Weir 647— (Sudalalmutha Pillai, in re). 

(1) Oase referred for the orders of the High Court by the Actiog Distciot Magistrate 

of Tionevelly, being Calendar Case No. 131 of 1886. on the file of the Second-class 

Magistrate of Satur, in which two persons were convicted under Section 56 (6) of Act I 
of 1886. The Acting District Magistrate said The second accused is the licensee 
and his oonviotion is legal under the provisions of Section 61, paragraph 2. The first 
“accused not being the licensee does not come within Section 56, which relates only to 
“ the bolder of a license. I cannot interpret the words ' as well as the actual ofiender’ 
“ used incidentally in Section 64 as justifying his conviction, because the words imply 
“that the person has already committed an oSeoce, i.e., an act punishable.” Miithu- 
sami Ayyar and Brandt, JJ., delivered the following judgment:— 

Judgment.—W e do not consider that the oonetruotion suggested by the District 
Magistrate oan be adopted. Section 56 and Section 64 of the Abkari Act must be read 
together, and if. as suggested by the District Magistrate, no ofience could be committed 
un^er Section 56 but by the holder of the license, the words ‘*for any ofienoo committed 
by any person in bis employ and acting on bis behalf under Section 56” would be insen- 
etble. The words ** being the holder of a license” in Section 55 must be taken to include 
any person in his employ and acting on his behalf for the time being. We decline to 
interfere. [This oase is also followed in 1 Weir 640 » 91 M. 68.] 
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in his employ and acting on his behalf for the time being, as otherwise the 
words in Section 64 " for any otfeace committed by any person in his 
“ employ and acting on his behalf under Section 56” would have no 
meaning or apolicatioa. This view of the law is. in our opinion, correct. 

We set aside the acquittal in each case and we convict each ol the 
accused Mahalingam Servai and Venkatachalam Servai of offences punish¬ 
able under Sections 56 and 64 of Madras Act I of 1886. and we sentence 
Mahalingam Servai to pay a fine of Rs. 15 (fifteen rupees) or in default to 
suffer rigorous imprisonment for three weeks, and Venkatachellam bervai 
to pay a fine of Rs. 10 (ten rupees) or in default to suffer rigorous impri¬ 
sonment for fourteen days. n ■ • i * i m 

As regards Rimisami Servai, accused m Criminal Appeal No. DOd, 

we direct "that he be re-tried in accordance with law, as the Magistrate 
does not appear to have gone into the facts in his case. 


21 M. 64 = 8 H.L.J. 21. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Aytjar and Ur. Justice Benson. 


SiVATHi Odayan AND ANOTHER iDefeyidauts), Appellants v. 
RamASUBBAYYAR iPlainti^), Respondent.* [23rd July, 
26th October and 30th November, 1897.) 


Transfer of Property Act-Act IV o/ 1382, Section Q 5 -Uortgagee's suit-Parties— 
Redemption. 

A mortgaged lands X, Y and Z to B for Rs. 6,000. Lands X and Y were sold 

and the proceeds applied towards the dUchatgc of the mortgage. Land Z was 

sold to C for Rs. 990, which was not so applied. C transferred bis rights to the 
1651 present defendants. B brought a suit on the mortgagejoining A and 0 but 
not G’s transferees as defendants. C did not appear and a decree was passed by 
consent for Rs. 1.050, and land Z was brought to sale and purchased for Rs. 270 
by the plaintiS who now sued the defendants separately for possession : 

Bold that the defendants not having been joined in the previous suit were 

entitled to redeem on payment of Ri- 1,050 and interest. 


[Rel., 33 0. 590=*10 O.W.N. 592; R., 5 C.L-J. 315-11 O.W.N. 403; 4 O.W,N. 297 
’ (303).] 

Second appeals agaiosfc the decree of W. Damergue, District Judge 
ot MadSra in ap peal luits Nos. 574 and 575 of 1895. mod.fy.ng the 
decrees of S. Ramasami Ayyangar, District Munsif of Sivaganga. in origi¬ 
nal suits Nos 169 and 170 of 1895, respectively. . 

These were suits by the same plaintiff to recover possession of land 

under the following circumstances : 

On 3rd July 1885. Nagasundram Chetti and his son mortgaged three 
items of property to Chidambara Chetty to secure Rs. 5,000 and mter^t. 
Tn 1RSR fhn morteaaors sold the third item of the mortgage premises, be¬ 
ing 2f pangus in a certain village, to Arulacaoda Olayar for Rs 9?0. 

he transferred his right in pangus to the present defendants in 1888 

and 1890. Chidambara Chetty sued on the rdna 

4 of 1891, on the file ol the Subordinate Court ol L;i 

as defendants the mortgagors an! also Arolananda Oiayar . 

appear), but not the present defendants. Part of ths mertgaga debt bad 


• Bcoond Appeals Nos. 905 and 906 o! 1896. 
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been discharged by the proceeds of the sale of other two items of the mort¬ 
gage premises before the suit, and while the suit was pending, the mort¬ 
gagee purchased part of the mortgage premises. A decree was passed by 
arrangement forBs. I,0o0 against the mortgagors personally and the 
paogus above referred to. In execution of the decree the 2} pangus were 
brought to sale and purchased for Rs. 270 by the present plaintiff, who 
now brought these two suits to recover the 2^ pangus transferred to the 
defendants. 

The District Munsif by his decrees ordered that unless in each case 
the defendants within three months paid to the plaintiff the sums of 
Rs. 108 and Rs. 162, respectively, being two-liftbs and three-fiftbs of the 
purchase money paid by him, the plaintiff should obtain possession. 

The District Judge on appeal passed an unconditional decree for the 
plaintiff holding that the defendants had not proved title. 

The defendants preferred these second appeals. 

Sundara Ayyar, for appellants. 

Mahadeva Ayyar, for respondent. 
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JUDGMENT. 

[66] If the District Judge intended to find that there was no transfer 
to Aculananda at all, it is clear that he was in error, and that on a matter 
about which there was no contest. 

Arulananda was impleaded in the former suit (original suit No. 4 of 
1891) as the transferree, and the plaintiff does not in these suits deny 
that transfer. Arulananda has transferred his right thereunder to defend¬ 
ants Nos. 1 and 2 and whether there was consideration for that transfer 
U a question that does not arise in these suits between the plaintiff and 
defendants Nos. 1 and 2. As the equity of redemption had thus vested in 
defendants Nos. 1 and 2, they should have been made parties to original 
suit No. 4 of 1891, and as they were not made parties, th^ir rights 
are not affected by the decree. They are entitled to have the opportunity 

of redeeming the mortgage on the land. 

We must, therefore, ask the District Judge for a finding on this issue, 
viz .:—What is the amount due by defendants Nos. 1 and 2 to plaintiff in 
respect of such redemption. Fresh evidence may, if necessary, be taken 
on this issue, and a return is to ha made within two months of the receipt 
of this order. 

Seven days will be allowed for filing objections after the finding has 
been posted up in this Court. 

[Incompliance with the above order, the District Judge submitted 
the following finding :— 

Defendants are willing to pay Rs. 270 to redeem. Plaintiff, I pre¬ 
sume, would have been willing to bake a decree for Rs. 1,050, but he now 
argues through his vakil that be is entitled as a matter of law,^ to a pro¬ 
portionate share of the original mortgage and that, in general, is the view 
which I hold. The principle laid down in Dadoha Arjunji v. Damodar 
Raghunaih (1), is, I think, applicable to the present case. The defendants 
are allowed to redeem, because they were no parties to original suit No. 
4 of 1891. Had they been parties, their right to redeem would have been 
on condition of paying what was then due on the mortgage. The amount 
t^at plaintiff paid as a purchaser in execution, has nothing to do with the 
matter. .... The decree for Rs. 1,050 in original suit No. 4 of 1891 


(1) 16 B. 486. 
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was the balance—by consent of parties—then due on the mortgage. The 
defendants, had they been parties to original suit No. 4 of 1891, could have 

redeemed [ 67 ] on paying Rs. 1,050 on the date of the decree in that suit. 
They are now entitled to redeem on the same terms that they could have 
redeemed, had they been parties to original suitNo. 4 of 1891—in fact, they 
are entitled to be put into the position they would have been in, had they 
been parties to original suit No. 4 of 1891. A proportionate share of the 
mortgage—on this date—is practically the same as the amount decreed in 
original suit No. 4 of 1891 with interest. The calculation would be as 
follows:—Total amount due on mortgage up till this date is Rs..12,181-10-8. 
Deducting payments of interest, namely, Rs. 535-0-9 plus Rs.. 1,430-10-8, 
the balance is Rs. 10.209-15-3 or roughly Rs. 10,210. I take the value of 
2i pangus, which plaintiff sues for, to be Rs. 900 and the total value of the 
mortgaged’properby to be Rs. 6,141. The proportion is about Rs. 1.500 in 
round numbers. I am of opinion, for the reasons mentioned above, that 
plaintiff is entitled to a decree for Rs. 1,050 plus interest on that amount 
at 10 annas per cent, from the date of the decree till the date of payment 
and this is my finding on the point referred by the High Court.] 

These second appeals came on for final hearing on the 26bh October 
1897. The parties were represented as before. 

JUDGMENT. 


II 


I ( 


We cannot accede to the contention that the District Judge is wrong 
in holding upon the issue remitted to him that the sum payable by the 
appellants to the respondent is not Rs. 270, the price pud by the latter 
for the property when he purchased it at the Court-sale held in execution 
of the decree obtained by the mortgagee, but Rs. 1,050, which the Judge 
found, to be the proportion of the mortgage-debt chargeable in respect of 
the property. 

The decision is in accordance with the principle stated in Fisher on 
Mortgages in the following words.—'* The assignee stands in the place of 
the assignor; and as the latter might have assigned to him graiis, it is but 
just that the measure of the allowance should be what was due and not 
what was paid. The assignee taking the hazard should also have the 
benefit of the bargain, of which neither the mortgagor nor any subse- 
tiuent incumbrancer can have any equity to deprive him.” (5th Eiition, 

Section 1734.) Davis v. Barrett (1) is one of the modern cases in which the 
above [68] principle was acted upon. There A devised an estate to his heir 
who in his own right had a charge on it. _ The heir bought up an incum¬ 
brance on the estate amounting to £11,555 for £2,000. Sir John Romilly, 
M. R., held that the heir was entitled to the full amount as against other 
incumbrancers on the estate. In dealing with the contention that the 
owner of the second charge was entitled to have an account of what was 
actually paid for the purpose of getting in the former mortgage and of 
making it stand simply as security for that amount, the Master of the 
Rolls said : " I am of opinion that the second mortgagee has no such 
equity against any stranger who might purchase the first charge, and 
that the owner of the reversion nob having created the first or second 
charge, is. in this respect, entitled to stand in the place of a mere 
stranger. It would be, as I believe, a new equity, and productive of the 
most injurious consequences, if a second mortgagee were entitled, as 
against the bona fide assignee of a first mortgage, to insist on an account 


(l) 14 Beav. 642. 
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*' being taken of what was actually paid for the first mortgage.” In 
Macrae v. Goodman (l) the Judicial Committee held similarly. 

There are, no doubt, exceptions to the rule stated above as when the 
purchaser occupies, a fiduciary position or when there is fraud or collusion. 
In the present case however the respondent was a hona fide purchaser 
at a Court sale which vested in him the right of the mortgagee in so far 
as the property in dispute was concerned. The finding of the District 
Judge DQust therefore be accepted. 

The decrees of the Lower Appellate Court are reversed and those of 
the District Murisif restored with the modification that the amount pay¬ 
able by the appellants to the respondent is (instead of Rs. 270) Rs. 1,050 
with interest thereon at 10 annas per cent, per mensem from the date of 
the decree to the date of payment. Each party will bear his own costs 
in this and in the Lower Appellate Court. 


21 tf. 69 = 7 H.L.J. 319. 

[69] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Davies. 

^SuBRAMANiA A WAR {Defendant), Appellant v. Saminatha 

Attar {Plaintt,0, Respondent.* [15th and 22nd October and 

16tb November, 1897.] 

Transfer of Property Aci~Act IV of 1882, Section ]19— Excliange-^Mulual covenants 
subsequently entered into to support title— Expressum facit cessare taciturn," 

The plaintifi acd defendant effected an exchange of land ; subsequently 
they executed to each other documents of which that executed by the defendant 
recited tho exchange and continued "if any claim or dispute arises I hereby bind 
" myself to settle it. If I do not so get the dispute settled 1 hereby bind myself 
" to pay an amount not exceeding Rs. 4,014-6 6 at the rate of Rs. 1-4-0 per kuli 
"of lands for lands which go out of your possession.” The plaintiff, alleging 
thathe had been ousted from the land conveyed to him, now sued to recover the 
land which be had given in exchange : 

ffeld, that the operation of Transfer of Property Act, Section 119, was execut- 
ed by the express covenant in the document quoted above. 

[B., 16 C.W.N. 656 (659) =8 Ind. Cas. 91.] 

Second appeal againsfc the decree of P. Narayanasami Ayyar, Sub¬ 
ordinate Judge of Negapatam, in appeal suit No. 219 of 1896, reversing 
the decree of C. Venkata Rau Sabeb, District Munsif of Mayavaram, in 
original suit No. 191 of 1895. 

The plaintiff sued to recover from the defendant together with mesne 
profits certain land which he had given to the defendant in exchange for 
other lands in March 1891. The plaintiff alleged that he had been evicted 
from the lands transferred to him. In June 1891 the defendant bad 
executed to the plaintiff a document called a security bond to the effect 
stated in the judgment of the High Court. This document comprised a 
postscript signed by the defendant which was as follows :—" I also bind 
myself to the extent of Rs. 350 for expenses towards claims or disputes. 
Thus the whole security is for Rs. 4,364-8-6.” The plaintiff had similarly 
executed a security bond in favour of the defendant. The first part of 
the fourth issue was framed with reference to these documents as 

* Appeal against Order No. 35 of 1897. 

(1) 5 Moo. P.C. 816. 
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1897 follows “ Whether plaintiff has gob cause of action for the suit in the 
NOV. 16. “ face of the indemnity bonds that were passed between the parties. 

- The District Munsif passed a [70] decree dismissing the suit, holding 

Appel- on this issue, that the plaintiff was not entitled to the relief sought by 

The Subordinate Judge on appeal was of opinion that the instrument 

of the 7bh June would not debar the plaintiff from the right to recover 
aiM. 69= either the lands conveyed by him on the exchange or compensation on 

T M.L.J. 319. proof that he had been ousted. He accordingly made an order remanding 

the case to be disposed of on its merits. The defendant preferred this 

second appeal. 

Kriahnasami Ayyar, for appellant. 

Ramachandra Eau Saheb and Rangaramanuja Chariar, for respond¬ 
ent. 

JUDGMENT. 


On the 1st March 1891 the plaintiff and the defendant executed an 
instrument of exchange and mutually transferred possession of the respec¬ 
tive lands comprised in the instrument. It contains no provision by way 
of covenant for title, for quiet enjoyment or for re-entry, in case either 

party be evicted. On the 7th June 1891, however, the parties executed to 
each other documents styled “ security bonds." The bond executed by the 
defendant to the plaintiff on that date, after reciting the exchange which 
had taken place, runs : “If any claim or dispute arises I hereby bind my- 
“ self to settle it. If I do not so get (the dispute) settled I hereby bind 
*' myself to pay an amount not exceeding Rs. 4,014-8-6 at the rate of 
“ Rs. 1-4-0 per kuliof land for lands which go out of your possession. This 
“security bond shall be sustainable for twelve years from this date. The 
plaintiff, alleging that he was induced to enter into the transaction of 
exchange by certain untrue representations of the defendant and that he 
had been evicted from the lands transferred to him, instituted the present 
suit praying for the recovery of the lands which he gave in exchange to the 
defendant. The material allegations in the plaint were traversed by the 
defendant, and a number of issues were framed. The District Munsif, 
however without trying the questions of fact as to which the parties were 
at issue, dismissed the suit, recording a finding upon the first part of the 
fourth issue. That part, though not clear and definite, appears to have 
been understood in the Lower Courts to raise the question whether the 
right to re-enter which, in the absence of a contract to the contrary, the 
plaintiff would possess under Section 119 of the Transfer of Property Aet, 
was affected by the security bond obtained by the plaintiff from the defend¬ 
ant. The District Munsif [71] held that that instrument restricted the 
plaintiff’s remedy in case of eviction to compensation at the rata agr^, 
and. therefore, the claim for the recovery of the land was unsustainable, 
and dismissed the suit. On appeal the Subordinate Judge was of opinion 
that the instrument in question modified the plaintiffs right in so ^ar as 
the amount of compensation was concerned, provided he chose ask for 
compensation ; but that it did not take away his ^>gbtJ:oj6°ovOT the lands 
themselves, if he elected to claim such restoration. The Subordinate Judge 
set aside the District Muhsif’s decree and remanded the suit in order that 

the other points in dispute may be tried. , i. *.• 

The question for determination now is whether the construction put 
by the Subordinate Judge upon the security bond is right. In 
that construction the learned vakil for the plaintiff strenuously arg 
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that, on eviotioQ, the plaintiff’s right bo re-enter upon the lands given by 
him in exchange must be taken to remain quite unaffected inasmuch as it 
is nob expressly taken away by the security bond. We cannot accede to 
this contention. The rule applicable in such cases was long ago stated 
by Chancellor Kent in the following few words :—“ An express covenant 
“ will do away the effect of all implied ones : Nokes v. Jamea Cl) : Hayes v. 
** Bickerstaff (2) ; Browning v. Wright (3).’’ Frost v. Baymond (4). Of 
those cited by the Chancellor the language of two of the authorities might 
be quoted here. Referring to an implied warranty, Butler said :—‘ The 
'* insertion of any express covenant on the part of the grantor, would qualify 
** and restrain its force and operation within the import and effect of that 
'* covenant, as the law, when it appears by express words bow far the 
"parties designed the warranty should extend, will not carry it farther by 
** construction." (Butler’s Notes on Coke upon Littleton, page 384a., 
Note 332.) And in Bi'oiuning v. Wright (3) Buller, J., observed The 
** words * grant and enfeoff’ amount to a general warranty in law, and have 
" the same fv^rce and effect. The covenants, therefore, which have been 
"introduced in more modern times, if they have any use besides that of 
" swallowing a quantity [72] of parchment, are intended fortbe protection 
"of the party conveying : and are introduced for the purpose of qualifying 
" the general warranty, which the old common law implied. This has been 
" clearly settled ever since Nokes’s case (l)." The same view has been 
often afiffrme 1 since and among these later cases it is suflScient to refer 
to Line v. Stephenson (5) and Dennett v. Atherton (6). In other words, 
the rule is that inasmuch as covenants in law are intended to be 
operative only when the parties themselves have omitted to enter into 
any contract respecting matters to which the covenants in law relate, 
the latter cease to have any force the moment such a contract is entered 
into, even though the contract expressly provides only for some of the mat¬ 
ters covered by the covenants in law and is silent as to the rest. In such 
a case it is the contract alone that regulates and governs the nature of 
the party’s obligation and the extent of his liability. The reason for this 
conclusion cannot be better expressed than in the language of Lord Den¬ 
man. O.J., in Aspdin v. Austin {7) quoted with approval by the Judicial 
Oommi'itee in Pallikelagatha Marcar v. Sigg (8). He points out where 
** parties have entered into written engageoaents with expressed stjpu- 
" lations, it is manifestly not desirable to extend them by any implications , 

“ the presumption is that, having expressed some, they have expressed all 
“ the conditions by which they intend to be bound under that instrument 
"... and it is one thing for the Court to effectuate the intention of 
"the parties to the extent to which they may have, even imperfectly, 
"expressed themselves, and another to add to the instrument all such 
" covenants as, upon a full consideration, the Court may deem fitting 
" for completing the intentions of the parties, but which they, either 
" purposely or unintentionally, have omitted. The fornaer is but the 
" application of a rule of construction to that which is written, 

" the latter adds to the obligations by which the parties have bouDd 
"themselves, and is, of course, quite unauthorised, as well as liable 


(1)4 Co. Rep., 80=1 Oro. Eliz. 674 5. (2) Vaugb, 126. 

(6) a Bos. and Pull. 13 = 5 R- R 621. 

(4) 2 Caines. 188 = 2 American Deoisiona. 228. at p. 231. 

(6) 4 Blog. N.C. 678. P’?. qT®* 

(7) 6 Q.B.N 3. 671, at p. 684. (8) 7 I-A. 85. 
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1897 " to great practical injustice in the application.*' It follows, there- 

Nov. 16. fore, that even if the security bond were entirely silent with reference 

- to the question of the right to take back [733 the land given in exchange 

Appel- by the plaintiffs that right was lost when the security bond was taken. 
LATE But the bond is not quite silent on the point. On the other hand, the 
Civil, instrument by clear inference seems altogether to deprive the plaintiff 

-of the right to recover the land. For the undertaking given by the defendant 

21 U. 69= that he shall pay at Rs. 1-4-0 per kuli for so much of the land as 
7 M.L.J. 319, tbe plaintiff might be evicted from distinctly suggests that the statutory 

covenant which would have enabled the plaintiff to recover the whole of 
the land given by him, even if he bad been evicted from but a small 
portion of what he got in exchange was not intended to be enforced. 
Further, the terms of the bond, read as a whole, seem to lead to the 
conclusion that they entirely supersede the rights given by Sections 
119 and 120. The provision that the bond shall be in force only for 
twelve years unquestionably shows that after the apse of that period 
the defendant was to be under no responsibility for the consequences 
of any defect in his title to the land conveyed by him and this is 
inconsistent with the contention that the right to recover the land 
given by Section 119, was left intact. Again, the covenant to settle any 
claim or dispute that might arise, respecting the land transferred by the 
defendant is much wider than the covenants arising under Sections 119 
and 120. In short, there is such substantial difference between the express 
covenants in this case and the covenants implied by law that it would be 
quite unreasonable to impute to the parties an intention that the latter 
should have operation to any extent. The Subordinate Judge’s con¬ 
struction of the document cannot, therefore, be sustained, and the plaint¬ 
iff’s prayer for the restoration of tbe lands sued for must fail, if the 
covenant as to it under Section 119 were tbe only ground on which it was 
based. As, however, the plaintiff has alleged in support of it other grounds 
also, which have not been tried, the order remanding the suit for their 
trial must be upheld notwithstanding our having arrived at a conclusion 
different from that of the Subordinate Judge as to the effect of the security 
bond on the plaintiff’s alleged right to tbe possession of tbe lands sued 
for. 

The costs will, however, abide and follow the result. 

21 M. 7i (F.B.) = 2 Weir 719. 

[74] APPELLATE CRIMINAL—FULL BENCH. 

Before Mr, Justice Shephard, Mr. Justice Subramania Ayyar, 

Mr. J\istice Davies and Mr. Justice Boddam. 

Yalla Gangulu V. Mamidi Dali.* 

^■l2th June and 5bh, 18th. and 30th November. 1897.] 

Criminal Procedure Code, Section 545—Death caused by negligence—Compensation to 
loidow, 

A magistrate imposed a fine in addition to a sentence of imprisonment on a 
conviction for the offence of causing death by a rash and negligent act and gave 
compensation to the widow of the deceased out of the fine imposed : 

Beld, that compensation could not be given to the widow under Oriminal 
Procedure Code, Section 545. 

* Criminal Revision Case No. 218 of 1897. 
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[H.P., 36 0. 302 = 9 O.L.J. 204 = 9 Cr.L.J. 393 = 13 O.W.N. -862 = 1 Ind. Cos 314- 
F.. 16 O.P.L.R. 180 (191); 17 P.R. 1898 (Cr.) (F.B.),] 


Case of which the records were sent for by the High Court under 
Section 435. 

The Head-Quarter Deputy Magistrate of Godavari convicted a person 
charged before him in Calendar Case No. IG of 1897 of an offence under 
the Indian Penal Code, Section 304-A, and he directed compensation to be 

given to the widow of the deceased mao out of a fine imposed by him on 
the prisoner. 

The prisoner appealed to the Sessions Judge who affirmed the convic¬ 
tion, but set aside the order of oompensation as being illegal. 

The records were called for by the Higii Court as above. 

The matter having come for disposal before Benson and Boddam, JJ.. 

they referred to the Full Bench the question stated by Benson, J., as 

follows;— 


Benson, J. —I find muoh difficulty in accepting hi re LutcJnnakail), 
as correct. No doubt it follows earlier rulings In re Roop Lall Singh (2). 

V. Shivbasapa (3), but they proceeded on the words of Section 44 of 
Act XXV of 1861 which differ most materially from Section 545 of the 
Ijreseut Criminal Procedure Code. In Section 44 the words are ‘ the loss 
appearing to be caused to the person who has suffered by such offence, 
and any special damage of a pecuniary nature that may have resulted 
to such person by such offence.” The words “the person,” not “any 
[76] person” clearly indicate that that section had in view onlv the 
person primarily injured by the offence; but in Section 545 the language 
IS wholly different. It Is “in ompensation for the injury caused by the 
offence committed, where substantial compensation is, in the opinion of 
the Court, recoverable by civil suit.” I think the word “ where” means 

in oases in which, and by persons bv whom,” compensation is recover¬ 
able. 


Now under Act XIII of 1855 (founded on Lord Campbell’s Act) 
compensation in such oases is recoverable by the “ wife, husband, par¬ 
ent and child, if any” of the deceased. 

Section 545 (6) seems to mo to have been framed so as to admit of 
compensation being given in oases where it is recoverable under Act XIII 
of 1855, and on principle I should think it very desirable that the Courts 
should have such power. Why should a poor widow be driven to a Civil 
suit in a case like this ? 

The case of In re Lutchmahail) was not argued, and I do not know if 
the learned Judges considered the remarkable change in the language of 
the present section. 

My view seems to receive support from the corresponding Section 308 
of the Criminal Procedure Code (Act X of 1872) which was intermediate 
between the Code of 1861 and the present Code. It provides for payment 
of compensation “for the offence complained of, where such offence can, 
in the opinion of the Court, be compensated by money,” and allows the 
payment to be made to or for the benefit of the complainant or the uerson 
injured or both. This allowed compensation to be given to a person other 
than the person primarily injured provided b« or she complained. This, 
however, went far beyond Act XIII of 1855, since it allowed compensa¬ 
tion to be given to any person who coneplained, however remote the 
injury to him. The present wording seems to me to have been adopted in 


(1) 13 M. 862. (2) 10 W. R. Or. 39. (3) 7 B. H. 0. B. Cr. 78, 
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order to restrict compensation to those cases where it could he 
under Act XIII of 1855, i.e., to the husband, wife, parent or child, 
except, of course, where death was not caused, in which case the iciurcl 
person alone could claim. I would refer the matter to a Full Bencu. 

[The case then came on for hearing before a Full Bench constituted 
as above. 

The parties were not represented.] 

JUDGMENT. 

[76] Shephard, J.—The question is whether, out of the fine imposed 
on a man convicted under Section 301 A of the Penal Code, compensation 
can be given by the Magistrate to the widow of the person whose deatb 
by drowning was brought about by the prisoner s act. 

The question turns on the construction of Section 545 of the 
Criminal Procedure Code. To render Clause (6) of that section aoplio- 

able it must appear that an " injury caused by the offence committed 
has been suffered, and further that the injury is one for which substantial 
compensation might be given in a Civil suit. The term injury is defined 
in the Penal Code as followsThe word denotes any harm whatever 
“ illegally caused to any person in body, mind, reputation or property, 
and this definition holds good for the interpretation of the Criminal 

Procedure Code, Section 4. 

The question then is whether the widow of a man who has been 
drowned by the criminal act of another can be said to have suffered an 
iniurv in that ssnse of the word. In my opinion it is impossible to ans¬ 
wer that question in the affirmative. She has certainly not suffered in 
body, or reputation, nor has she suffered any injury in mind for vvhioh an 
action would lie, and I do not think it can be said she has suffered in pro- 
nertv I take it that the term" property” means something in existence 
and that it cannot, with any propriety, be applmd to the reasonable expeii- 
tation of pecuniary benefit for the loss of which an action in “a>"^;“»ble 
by the representative of a deceased person. Such a claim on behalf of a 
w^dow is analogous to that which may be ma,de by a master in respect of 
wronoful acts done to his servant. He is entitled in such case to ''0“°''®' 

dama°Bes for the loss of service. There is no question of loss of pro- 
t- ^ rf pUim of the widow in such a case as the present is mainbain- 

abb^it must follow that the master of a servant, who has been disabled or 
S in wrngfM confinement, may equally apply ttfoc 

an undue ° . . . j,e brought on account of loss of service. It ap- 
includes actions Legislature should have intended claims 

^f thtsloTirvffiviiSewhirdifficu^t questions to be adjudicated upon by 
XT ! there had been such intention.involvingas I shall show. 

[77] an alteration of the la w, 

uoaeoi iODi, me To that nerson only, according to 

^ctffi^^308 oould^tny sum be paid in the way of compensation, while to 
the oomplaiiiant payment could bo made on account of his costs. 
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The only differdnce in the laaguage of the section now in force cocsists 
in the insertion of the words “ the injury caused by.” Instead of direct¬ 
ing that compensation be given for the offer ce, the law now directs that 
compensation be given for the injury caused by the offence. From a 
change of language which was so obviously required to make the sentence 
correct, I cannot conceive how any change of intention on the part of 
the Legislature can be inferred. 

I think the decision in In re Lutchmaka (1) is right and would answer 
the question referred accordingly. 

SUBRAMANIA Ayyar, J.—I concur. 

Davies, J.—I (agree with Sbephan), J. It seems to me clear from 
the dehnition of the word “ injury ” as used in Section 545 ib) of the 
Code of Criminal Procedure that it can apply only to the case of the man 
whose death was caused. And in Act XIII of 1855 it is the deceased 
man, and the deceased man alone, who is described as the “ party 
injured.” As th>*ough bis death, he cannot sue for the injury done to 
himself, that Act allows a suit of another character to be bi'ought on 
behalf of his widow and other near relatives for compensation—not, be 
it noted, for the injury caused to the dead man—but for “ the loss 
resulting from such death ” to themselves. In other words it is not for 
the injury caused to the deceased, but for the loss occasioned to the near 
relatives in consequence of such injuiy that the action lies. The loss is 
one quite independent of the injury to the deceased, although it arises 
out of it, and cannot therefore, in my opinion, be included in the term 
* injury ” as used in a limited sense in the Section 545, for it is not 
** caused by the offence committed,” except indirectly. 

[78] Boddam, j.—I agree. 

[The case came on for final disposal before COLLINS, C.J., and 
Benson, J., who delivered judgment as follows :—j 
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JUDGMENT (FINAL), 

Under Section 413, Criminal Procedure Code, the Sessions Judge was 
precluded from entertaining the appeal. 

We set aside his proceedings. 

In exercise of our powers of revision we set aside so much of the 
Deputy Magistrate’s order as awards compensation to the deceased man’s 
widow. 


21 H. 78»1 Weir 123. 

APPELLATE CRIMINAL. 

Before Mr. Justice Shephard and Mr. Justice Snhramania Ayyar. 

Queen-Empress v. Tiruchittambala Pathan.* 

[16th and 29th October, 1896.] 

PenaZ Code, Section Resistance to the taking of property—Attachment of goods not 
being property of judgment-debtor. 

A decree having been passed against the assets of a deceased debtor, execution 
was taken out and the oflSccr of Court proceeded to seize certain goods. The 
aooQsed successfully resisfo I the seizureas^er iog that the goods seized were hia 
own. He was thereupon charged with having committed an offence under the 

* Criminal Appeal No. 258 of 1896. 

(1) 12 M. 352. 
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Penal Cede, Secticn 183, but be was acquitted for want cf proof by the prosecu¬ 
tion that the goods were assets of the deceased : 

Beld, that the acquittal was wrong and should be set aside. 

[R., 21 M. 296 {-298) = 1 Weir 135.] 

Appeal on behalf of the Crown under Criminal Procedure Code, 
Section 417, against the judgment of M. Agnisami, Second-class Magis¬ 
trate of Mannargudi, in calendar case No. 22 of 1896. 

A decree having been passed against the assets of a deceased debtor, 
execution was taken out, and the Amin of the Court attempted to attach 
and seize a brass plate in the possession of the accused as forming pai’t of 
the assets of the deceased. The accused wrested it from the hands of the 
attaching officer stating that it belonged to him and not to the deceased. 
He was thereupon charged with the offence of offering resistance to the 
taking of property by lawful authority under Indian Penal Code, Section 
183, and was tried bv the Second-class Magistrate who acquitted him 
[79] for the reason that it was not shown that the property formed part 
of the assets of the deceased. 

The present appeal was filed on behalf of the Crown as above. 

Mr. J. G, Smith, for the Crown. 

Sivasami Ayyar, for accused. 

JUDGMENT. 

Shephard, J.—The question is whether a person charged under 
Section 183 of the Indian Penal Code was rightly acquitted, on the ground 
that the prosecution failed to prove that the goods seized by the Amin and 
rescued by the accused wore, as being part of the assets of the deceased 
debtor, liable to be taken in execution of the decree against his representa¬ 
tives. The question is whether the seizure of the goods was an act done by 
the lawful authority of a public servant within the meaning of Section 183. 
It was argued on behalf of the accused that no offence had been 
committed in resisting the Amin, because he was acting unlawfully in 
seizing goo:is, which could not properly be taken in execution. The Amin, 
being commissioned to take the goods of the deceased debtor, forfeited 
the protection of the law, when he proceeded to take the goods of the 
defendant himself, although he might have acted in good faith. 

It appears to me that, in construing Section 183, the language of 
Section 99, as well as that of other sections concerning resistance to the 
acts of public servants, must be borne in mind. Section 99 declares that 
the protection afforded by the Penal Code to public servants acting in 
good faith under colour of their office is not lost to them, by reason of 
any mistake on their part in the exercise of their proper functions. A 
public servant may do an act of a kind which he has no authority to do. 

In such case, he could not be acting in discharge of his public functions 
(Sections 186—353) and the lawful authority required by Section 183 
would be clearly wanting, The cases cited in argument afford instances 
{Lilia Singh v. Queen-Empress (1), Queen-Empress v. Tuhiram (2)). 
Whether or not the public servant in the case supposed could, if charged 
with any offence, shelter himself under the exceptions enacted in Sections 
78 and 79 of the Code would depend upon the circumstances. 

If, on the other hand, the act of the public servant is an act of the 
kind which the public servant is authorized to do, it is clear that no 
miscarriage on his part, due to an honest mistake of fact, [80] could 


(1) 22 C. 286. 


(2) 13 B. 169. 


vil.] QDEEN-BMPftESS U. TIRUCHITTAMBAliA PATHAN 21 Mad. 81 


render him liable to a prosecution. Sectioo 79 would afford him protection, 
furthermore, resistance to sucb an act or an assault on the public servant 
mtha oout-se of doing the act is made punishable under Section 183 and 
beotion 353 of the Code, respectively. We are asked to draw a distinction 
between Sections 183 and 186 and to say that there may be obstruction 
ontailmg punishment under the latter section, although the lawful author- 
ity which Section 186 presupposes is absent. It occurred to me at first 
that there might be some such distinction intended and that if the act of 
taking exposed the public servant to a civil action, it could not be said to 
be an act done by h;wful authority. Ministerial officers do nob enjov the 
full protection which is granted to judicial officers by Act XVIII of 1850 
Apart from considerations of civil liability, however.' I think the object of 
the legislature as shown in the Code was to facilitate the transaction of 
public business by affording protection in two ways to public servants 
acting in the exercise of their duty. They are protected from criminal 
prOMedings by Sections 78 and 79. They are insured against resistance 
by Section 99 and other sections of tbe Code. The intention was to 
give^ protection of this latter kind in all the cases in vvhich, but for 
the immunity specially provided, the act of the public servant would 
amount to an offence. The phrase “ lawful authority ” used in Section 
183 does not oblige us bo hold that the cases in which the parson charged 
may have a civil action against the public officer must be excluded from 
the operation of the section. In the present case, the Amin had lawful 
authority to take in execution the goods of the deceased. There was no 
mistake about his authority, but the mistake was in the mode in which 
he executed his duty and the section does not require that the execution 
of the authority, as well as the granting of it, must be strictly lawful. To 
hold that a judgment-debtor might with impunity resist the seizure of 
goods tound in his house, on the mere plea that they belonged to some¬ 
body else, honesty and good faith on the part of the attaching officer 
being presumed, would reduce Section 183 to a dead letter. The decided 
oases support the view which I have adopted. 

The acquittal must be set aside and the case disposed of according 
bo law. 


SUBBAMANIA Ayyar, J.—A decree was passed against the sons 
^minors) of one deceased Saminatha Pathan, son of the accused, [81] for 
a debt duo by Saminatha. Tbe minors were under the guardianship of 
the accused. In execution of the above decree, a warrant was issued 
A u seizure of certain articles of moveable property of the deceased 
debtor. When, with this warrant, the Amin went to the accused's house, 
where the articles were stated to be and had a plate seized, the accused. 
It forcibly wrested the plate and threatened to use violence, if 

the Amin proceeded further with the execution of the warrant, 

Now, supposing that the plate did, in fact, belong to tbe accused 
himself as urged by him, the question is whether that circumstance alone 
rendered the seizure by the Amin an act done without "lawful authority,” 
within the meaning of Section 183 of the Indian Penal Code, so as to 
naake the alleged resistance on the part of the accused permissible in law. 

The argument in favour of the accused was in substance this : an 
officer in executing a process of law acts lawfully, only so long as he keeps 
himself strictly within the directions contained in the process under which 
he acts. Consequently, when the Amin took tbe plate which, in fact, did 
not form part of the estate of the debtor, the former was a wrong-doer 
and resistance to him was not unlawful, even though the Amin was not 
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1896 aware that the property did not belong to the deceased and even though 
Oct. 29. the ofl&cer acted bona fide. This view of considering an act, which is 

-done by a public servant in the course of his duties and which is not in 

Appel- every way perfectly consistent with what be should have done in the par- 
LATE ticular case, to have been committed without lawful authority has 
Criminal, clearly not been adopted in the Indian Penal Code, as will be seen from the 

-provisions of Section 99, with which Section 183 should be read. Taking the 

21 H. 78= together, the reasonable construction to be put is that, if the officer act- 
1 Weir 123. f^ith under colour of his ofl5ce, the mere circumstance that his 

" act may not be strictly justifiable by law ’ cannot affect the lawfulness 
of his authority. And the chief reasons for this view are that the likelihood 
of serious injury resulting from such acts (excepting those tending to 
causeapprehension of death or grievous hurt) of persons clothed with public 
authority and subject to public responsibility is so small that the parties, 
whose rights are thus invaded, would be sufficiently protected by their 
being left to obtain redress solely by appealing to the constituted author¬ 
ities in due course and that, in such cases, to secure an easy [82] and 
peaceful execution of legal processes, it is necessary that recourse to self- 
help on the part of the persons affected should be disallowed. It may not 
be out of place to observe that in England also, for like reason, a similar 
conclusion was arrived at in Regina v. AlleniX). Referring to the conten¬ 
tion that the illegality of the arrest in question there reduced the offence to 
manslaughter, Blackburn. J., said :—“ It was further manifest that . 
“. . . they knew well that, if there was any defect in the warrantor 

“ illegality in the custody, that the Courts of law were open to an applioa- 
“ tion for their release from custody. We think it would be monstrous 
“ to suppose that, under such circumstances, even, if the justice did 
“ make an informal warrant, it could justify the slaughter of an officer in 
“ charge of the prisoners or reduce such slaughter to the crime of 
“ manslaughter. To cast any doubt upon this subject would, we think, 
“ be productive of the most serious mischief by discouraging the Police in 
“ the discharge of their duties and by encouraging the lawless in a disre- 
“ gard of the authority of the law.” (Mayne’s Criminal Law of India at 
page 426.) Nor is the circumstance that the irregularity of the particular 
act of the officer is such as to give rise to a cause of action against him 
material, since the provisions of Section 99 already referred to are n(^ 
limited only to such acts "not strictly justifiable by law ” as do not furnish 

ground for a civil action. 

The cases of Queen-Empress v. Raniatjya{2) and Bkawoo Jivaji v. 
MttUi fully support our conclusion. Regina y. Gazi Eom Aba 

^ 0 ^ 6 ( 4 ) relied upon by the Second-class Magistrate is distinguishable from 
the present case. There the officer altogether transgressed his powers m 
breaking open the outer door, which ho was not entitled to do. except on 
conditions that were not shown to have existed. Here, however, the Amm 
did not transgress any established rule of law as to the limit of hi^s powers, 
but acted erroneously with reference to a matter, which no doubt reoa®*’' 
ed the particular act invalid, but did not affect the nature of his authority. 

I agree, therefore, that the acquittal of the accused should be set 
aside. The case must be restored to the file and disposed of according 

to law. 


(l) Stephen’s Digest of the Ociminal Law. 4th Ed., p. 390. (2) 13 M. 148. 

13) 12 B. 877. (4) 7 B.H.O.R. Ot. 83, 

414 



YII] 


QUEEN-EMPRESS V. RAMAN 


21 Mad. 84 


21 H. 83 = 2 Weir 46. 374 & 803. 

[83] APPELL.\TE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

j\Ir. Justice Shephard. 

Queen-Empress v. Raman and others.* 

[14th July, 1897.] 

ConfessioiUil italements of accused ^Subseijneyit retraction—Criminal procedure Code, 
Section 103— Search by Police of stolen property — Charge to Jury. 

It oannot be laid down an absolute rule of law that a confession made and 
subsequently retracted by a prisoner oannot be accepted as evidence of his guilt 
without independent corroborative evidence. A Jury should be asked with refer¬ 
ence to such oonfessioQS. not whether they were corroborated by independent 
evidence but whether having regard to the oiroumstances under which they 
were made and retiaoted and all the circumstances connected with them, it was 
more probable that the original confessions or the statements retracting them 
were true. 

Criminal Procedure Code, Section 103, does not justify the view that the persons 
called upon to witness a search are to be selected by any person other than the 
officer conducting the search. 

If the Sessions Judge considers that the evidence of an Inspector of Police is 
necessary, he ought not to animadvert on his absence in charging the Jury ; but 
he should intimate Lis opinion to the Public Prosecutor and give him the oppor¬ 
tunity of calling that official. 

It is wrong for a Judge in charging the Jury to say that a Head Constable com¬ 
mitted a breaob of the Police regulations in oonduoting a search with a loose 
shirt on, without examining him on the matter and taking evidence as to whe¬ 
ther or not his body was examined before he began the search. 

[F., 23 B. 316 (317) ; 16 P. R. 1903 (Cr.) = 153 P. L. R. 1903 ; R., 13 Cr. L. J. 763 
(764) = 17 Ind. Cas. 75 = 23 M. L. J. 445 = (1912) M, W. N. 1111; 1 L.B.R. 238 
(246).] 

Appeal on behalf of Government under Section 417 of the Criminal 
Procedure Code against the acquittal of six persons, who were tried on the 
ohatge of dacoity by H. H. O'Farrell, Sessions Judge of South Malabar, 
and the Jury in calendar case No. 40 of 1896. 

Evidence was given against ail the prisoners to the eUeot that parts of 
the property stolen had been found in the possession of each of the 
prisoners. The first and second prisoners had made and retracted con¬ 
fessional statements, as to which the Judge's charge is quoted in full in 
the judgment of the High Gourb. As to the discovery of the property 
he said inter alia: — 

I now go to the discovery of the property. It is certain that a 
good deal of property was lost that night, and I see no reason to [84] 
doubt that a list was drawn up next morning embodying the description 
of the property. That fact is spoken to by theNambudri and also by 
the adigari who went there next morning. There is some confusion as 
to which was the original list, whether the one which the adigari 
now produces or the one that is marked as A. The vakil who represents 
the first and second accused seems to suggest that neither of them 
is the original and there was another original which has been 
suppressed. I do not quite see the point of his suggestion, because, even 
supposing that there was another original besides these two lists A and 
' Al, there appears to be no doubt, that these lists were drawn up long 

I. * Ociminal Appeal No. 169 of 1897. 
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1897 ’ before the prisoners were arrested. This ofifeoce took place on the 8tb 

JDLY 14 “ of March, and the first, second and third prisoners were not arrested 

- “ until 4th June and others later. The accused deny entirely that these 

Appel- " properties were discovered in their houses or that they gave them 

LATE ** up in any way. With regard to the first and second accused it is said 

Criminal. ** g^ve up lwo lots of properties which you see before you. For 

_ ' “ this you have the evidence oI the Head Constable and of an adigari. I 

21 U. 83= ‘‘ must remark with regard to many of these searches (if they are to be con- 
2 Weir 46, “ sidered as searches), that they do not seem to have been properly conducted 
371 A 803. “ at all. I shall deal naore particularly with that point when I deal with the 

“ alleged finding of the property in the possession of fourth, fifth and sixth 
" accused. I will here tell you that the law requires at least two respeot- 
" able inhabitants of the locality to be witnesses of the search. In this 
“ case it seems to me very doubtful if any of the persons who are named 
“ as witnesses are really inhabitants of the locality. These witnesses 
“ should have been selected, as it were, perfectly at random, so that there 
'* may be no favouritism or humbug in the search, and there will be every 
“ chance of the search being fairly conducted. If, however, the Hoad 
“ Constable or the Inspector is permitted to select any persons that he 
“ chooses to be witnesses for the search, then the whole search becomes 
“ a farce. There is no certainty of its being properly conducted. It is very 
“ much the same thing as if the Public Prosecutor were permitted to 
“ select the Jury in every case that comes before the Session. It is not 
“ sufficient if the Police get the adigari and two or three men of their 
‘ own selection to witness the search. The law requires that two respect- 
“ able persons living in the neighbourhood shall be called upon to witness 
“ the search. I cannot say, of course, [83] that, if these precautions are 
“ not carried out, the evidence would be inadmissible, but I do say that 
“ searches conducted in this manner—where the Police get their own men 
" to witness the search—should be looked upon with the greatest possible 
"suspicion. 

"With regard to the first and second accusel the statement 
‘ ‘ of the Head Cmstable Ramunni Nair is that he arrested the first 
"accused on the 4th Tune and that he brought out a lockei box and 
" unlocked it with a key which he had and han led over this first batch of 
" articles which you see before you. I will deal with the identification 
" of them afterwards. The Vellivazhi adigari was present and it is said 
" some neighbours also. Wnen the Head Goustable was cross-examined 
" as to the neighbeurs’ whereihou’.s his answers ware extremely vague. 

" As a matter of fao*;, th) whole business of the searches and the selection 
" of the witnesses seem to have been arranged by the Inspector. The 
" usual game of hide and seek is olayed. Toe Inspector does not come to 
“ this Court to give eviienoo. However there is vary little r-o show that 
" there were really any neighbours present at the search. Tnera is one 
" Sankunni Nair preseot at the search ; ha is said to be a neighbour and 
"lives within a furlong from the accused’s house. Even if that is so, the 
" law requires that there should be at least two such persons and not 

" merely one. 

"The fourth accused was arrested on thelSbb Jane in hisown bouse. 
" He is said to have gone to a bin which was locked and which was opened 
*' with a key that the prisoner’s wife brought at the prisoner s request. 

" There was a bag found buried in the paddy and on opening it there w«M 
" these kindles and other articles which you see here. As to that, a ^n* 

" gular oiroumstance took place. The only witness brought to prove the 
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se&roh was the aotiog adigari, Venkateswara Pattar, who said before 
the Magistrate that he did nob see the fourth aooused arrested and that 
when he got to the house he found these articles spread out in the 
verandah. The moment he said that, without hearing anything more the 
Inspector, who made arrangements for the searches and who was prose¬ 
cuting the case before the Magistrate, at once j umped up and said that be 
dispensed with this witness entirely. Toe Magistrate, however, insisted 
on this mao’s evidence being taken and he has given evidence here. I 
think that there is very little reason to doubt the evidence he has given 
and that he is a very honest and truthful witness. There seams no reason 
why [86] be should come forward and make these statements in favour 
of the accused. He seems to have no interest in the prisoners at all and 
is of quite a different caste. Moreover the evidence is, to a certain 
extent, against his interest, because he bad to admit that he did do an 
act whicn was not quite right, viz., to sign the search list as having 
been present when the articles ware actually found. Thereupon the Police 
Inspector seems to have called a supplemental witness called Kunhi Komu 
‘ to prove the search and corroborate the Head Constable. This Kunhi 
Komu was a man who was present at all the three searches. Ha is not a 
respectable inhabitant of the locality called in at the time of the search. 
The Inspector seems to have met him casually in the bazaar and asked 
him to go with him and witness all the three searches. You noticed 
that the Inspector took all these witnesses from one house to another— 
from fourth to fifth and from fifth to sixth just as if they were a thea¬ 
trical company—to witness the searches. Proceedings of that kind are 
open to the utmost suspicion. When this witness Kunhi Komu was in 
the witness box he struck me as an unsatisfactory witness. Of course, 
it is for you to say what you think of these witnesses, but I am telling 
you how they struck me. Kunhi Komu was a man who had to admit 
that he had a larger connection with police cases in the capacity of a 
witness than falls to the lot of most people. He was prepared bo 
oorroborace the Head Constable through thick and thin even to the extent 
of being able to sea through a bamboo ceiling: I do not suppose that 
for a moment you can place any reliance upon witnesses of this descrip¬ 
tion. However his statement and that of the Head Constable are against 
the statement of Venkateswara Pattar. Both these witnesses swear 
' that Venkateswara Pattar was present at the time when the fourth 
accused was arrested and he actually saw the delivery of the property. 
If Venkateswara Pattar is to be believed, then the Head Constable and 
Kunhi Komu are lying. It will be for you to choose between these 
two stories. 

** Prom the house of the fifth accused they went on to that of the 
“ sixth. The Head Constable says that he got on to the top of the bamboo 
ceiling and brought out a bundle which he says he found among the 
ooGoanut leaves. The witness Venkateswara Pattar corroborates that 
story and saj’s that he (Head Constable) did certainly get on to the ceiling 
and bring down this bundle, but that he did not, in fact be could not, 
“ see how he found it. [87] The witness Kunhi Komu corroborates the 
Head Constable through thick and thin aud says that he actually saw 
the bundle taken out from the cocoanut leaves. In fact his history seems 
to be that ha was able to see through the ceiling. When I directly put 
him the question whether it was on top of the cocoanut leaves or 
whether it was buried in them, be at once said he could not say, that 
of course shows distinctly that be could not sea anything of the kind 
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that he professes to have seen and that this witness is prepared to swear 
to anything that the Head Constable swears to. The bundle, when 
opened, was found to contain these four articles. It has been pointed out 
that the articles found in the previous houses were carried about in 
gunny bags, and the bundle might very easily be concealed in one of the 
bags. The Head Constable when he went to the attorn according to 
Venkateswara Pattar’s story, had a loose shirt on. That again is directly 
contrary to the Police Regulations, because the body of the man who is 
to search must be examined before he enters upon the search. It is 
suggested that this bundle might have been smuggled by the Head 
Constable in his loose shirt when be got up to the attorn while the others 
were busily engaged in searching the other parts of the room. It will be 
for you to say whether you think it possible in some way or other that 
this bundle might be smuggled up into the attorn at the time of the 
search. The prisoner denies having been arrested at his house. All the 
witnesses including Venkateswara Pattar say that the accused was ar> 
rested at his house.’* 

The Public Prosecutor (Mr. Powell), for tbe Crown. 

Accused were not represented. 


JUDGMENT. 


This is an appeal on behalf of Government against tbe acquittal of 
six prisoners tried on a charge of dacoity. The appeal is supported on 
the ground that tbe Sessions Judge has in several matters misdirected tbe 
Jury. As regards the first two prisoners, the evidence consisted of state¬ 
ments made hy them shortly after their arrest and the discovery of things 
said to be part of the stolen property in tbe houses or under tbe control 
of these prisoners. These two prisoners were both arrested on the 4th 
of June, and they appear to have been brought before tbe Second-class 
Magistrate on the 6th. On the 9th of June they were again brought be¬ 
fore him, and each of them made a statement implicating himself in a 
qualified way in the dacoity. They mention tbe circumstances of their 
arrest in their houses and admit that they [88] gave over tbe things 
produced at the trial to tbe Police. The usual certificate is appended by 
the Second-class Magistrate to the statements made by these two 
prisoners. 

On the 8th of July the first prisoner was again brought before tbe 
Magistrate and again admitted that he took part in the dacoity, bat 
pleaded that he did so under compulsion. The other prisoner made a 
statement on the same day to much the same effect. On the 13bh 
August 1896 when the case was committed for trial by another 
Magistrate, the first prisoner denied that he had ever made a confessional 
statement before tbe original Magistrate and denied the search in the 
house and the discovery of property in it. The other prisoner on the 
same occasion said that he had made his confessional statement under 


the belief that he would be taken as an approver, and denied the truth of 
the allegations made in it. 

The Sessions Judge makes the following observations with regard to 
these confessions. Ho says they have been retracted and I advise you 
to pay no attention to them unless you think that they are corroborat¬ 
ed by independent evidence. If you find that it has been satisfaotorily 
proved that the first and second accused had in their possession pro¬ 
perty which was stolen on that night, that, no doubt, would be a 
corroboration, and you may rely upon the confessions although they 
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** have been retracted,” Exception is taken by Mie Public Prosecutor to 
this direction on the part of the Judge. We are aware that language of 
this sort is frequently used by Judges with reference to confessional state¬ 
ments which have been retracted, and there are, no doubt, cases in which 
the proposition involved is a correct one. But we are of opinion that it 
•cannot be laid down as an absolute rule of law that a confession made 
and subsequently retracted by a prisoner cannot be accepted as evidence 
of his guilt without independent corroborative evidence. The weight to 
be given to such a confession must, it is clear, depend upon the circum¬ 
stances under which the confession was originally given and the circum¬ 
stances under which it was retracted including the reasons given by the 
prisoner for his retractation. It is obvious that a confession iu itself 
reasonable and probable must, if rapeatsd more than once and retracted 
only at a late stage in the proceedings, have greater weight attached to it 
than a confession made once only and retracted after a short interval. 
There are other circumstances which may go to diminish or to increase 
the weight that should be attached to a confession. In the present 
case certainly the circumstances under [89] which the confessions 
were originally made and the fact of their repetition a few days later 
are circumstances which clearly ought to be brought to the attention 
of the Jury. The question which should have been put to them 
with regard to the confessions was not whether they were corrobo¬ 
rated by independent evidence, but whether having regard to the 
•circumstances under which they were made and the circumstances 
under which they were retracted—having regard to all the circum¬ 
stances connected with the confessions, whether it was more probable 
that the original confessions or the statements made before the Com¬ 
mitting Magistrate were true. We think that the omission on the 
part of the Judge to place the circumstances before the Jury and to put 
this question to them amounts to a misdirection, and the misdirection is 
the more important, because except in the second paragraph of the 
summing up—part of which has been quoted—there is no other mention 
whatever of the confessional statements. 

The fourth paragraph of the summing up deals with tbe subject of 
the searches, and the Public Prosecutor takes excepoion to various obser¬ 
vations of the Judge made in this and in tbe 6ftb, eighth and tenth para¬ 
graphs. Tbe Sessions Judge in effect recommends tbe Jury to regard tbe 
evidence respecting these searches with the greatest possible suspicion, 
being of opinion that tbe precautions, which the law requires, were not 
duly observed. The points which he takes are that tbe persons called 
upon to witness the searches were selected by tbe Head Constable and the 
Inspector, and were not shown to be respectable inhabitants of the loca¬ 
lity in which the place of the search was situate. The observations made 
by the Sessions Judge are, in our opinion, founded on a mistaken view of 
the law, and were calculated seriously to prejudice the prosecution. Sec¬ 
tion 103, Criminal Procedure Code, requires the officer about to make a 
search to call upon two or more respectable inhabitants of tbe locality iu 
which tbe place of the search is situate to attend and witness the search. 
There is nothing in that or in any other section of the Code to justify tbe 
notion that the required witnesses are to be selected by any person other 
than the officer conducting the search. Assuming what is by no means 
olear that the witnesses to the search of the first and second prisoners’ 
houses were nob inhabitants of the locality, we do not think that that 
oiroumstanoe must necessarily expose the conduct of the Police to 
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suspicion, or render the evidence of the search inadmissible. [90] In the 
fifth paragraph of the summing up after referring to the selection of the 
witnesses by the Inspector, who was present at the time, the Judge 
observes: The usual game of hide and seek is played. The Inspector does 
not come to this Court to give evidence.*’ We do not quite understand 
the force of this observation. If the Sessions Judge had, after the exa* 
minatioD of the Head Constable, considered that the evidence of the In^ 
spector was necessary, he ought to have intimated his opinion to the 
Public Prosecutor and given him an opportunity of calling that official. 
That course would have been the more advisable having regard to what 
the Sessions Judge observed in the eighth paragraph of the summing up 
about the conduct of the Inspector and the inquiry before the Magistrate 
—an observation which does not appear to be founded upon any evidence 
before the Judge. 

Dealing first with tbe case of the first and second prisoners, we are 
of opinion that there have been material misdirections to the Jury as 
well with regard to tbe confessional statements made by those prisoners, 
as with regard to tbe searches made in their houses and the discovery of 
property said to be part of tbe stolen property. As regards the other four 
prisoners, tbe case stands on rather a different footing, for none of them 
made anything in the way of a confessional statement. As against the third 
and fourth prisoners, there is evidence to tbe effect that they were 
identified on the night of the daooity by some of the witnesses. There 
is no misdirection in the charge with regard to that part of tbe case. 
Against all tbe four prisoners—prisoners 3, 4, 5 and 6—there is evi¬ 
dence, that searches were made in their bouses, and parts of the stolen 
property found therein. We have already dealt with the general ob¬ 
servations of the Sessions Judge regarding these searches contained 
in the fourth paragraph of the summing up; dealing with the case 
of tbe fourth prisoner, in the eighth paragraph of the summing up 
the Sessions Judge makes other observations to which exception is taken. 
He refers, as already mentioned, to the conduct of the Inspector and tbe 
inquiry before the Committing Magistrate. Ho speaks to one of the wit¬ 
nesses, Kunhi Komu; in language which would be suitable to the counsel 
for the defence, but certainly nob suitable in the mouth of a Judge direct¬ 
ing a jury. But the most serious objection taken to the observations in 
this paragraph is the reflection on the conduct of the Police in taking 
the witnesses whom they had summoned from the search of one house 
to that of another. The Sessions Judge says that the Inspector took these 
[91] witnesses from one house to another just as if they were a tbea- 
" trical company. Proceedings of that kind are open to the utmost sus- 
“ picion." This is an observation which ought never to have been made. 
The Head Constable testiBes to the difficulty of finding respectable persons 
in the neighbourhood in which the dacoity took place. We can see no 
reason for supposing that the conduct of the Police in this connection was 
influenced by any improper motives. In the tenth paragraph of the sum¬ 
ming up. the Sessions Judge charges the Head Constable with the direct 
breach of the Police Regulations in that when he went to the attorn w 
the course of the search of the sixth prisoner’s house, he had a loose shirt 
on. It is not apparent even according to Venkateswara Pattar's evidence, 
that there was any breach of the Police Regulations, because be does not- 
say that the Head Constable's body was not examined before he began 
the search, and that is the effect of the Regulation to which we suppose 
the Sessions Judge refers. However that may be, the Head Consta o 
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was not examined about it, and it was therefore unfair to make this charge 
against him. We are of opinion that there has been a misdirection by 
the Sessions Judge with reference to the evidence touching the searches 
of the houses of the third, fourth, fifth and sixth prisoners, and the 
misdirection is a material one. We set aside the acquittal of all the 
prisoners, and direct them to be re-tried by the Sessions Judge of North 
Malabar. 


21 M. 91 = 8 H.L J. 26. 

APPELLATE CIVIL, 

Before Mr. Justice Subramania Ayyar ajidMr. Justice Davies. 

Arunaohalam CheTTY (Plaintiff) Appellant v. MeyYAPPA ChetTY 
AND OTHERS (Defendants Nos. 1, 3 and 4), Respondents.'* 

[20th, 21st, 22ad October and 16th November, 1897.] 

•Ciuii Procedure Code—Act XIV of 1882. Sections 13, 42. 43. ^Q^—Sanction to compro¬ 
mise a suit against a minor—Suii to set aside a consent decree for want of sanction 
—Previous suit to set aside decree on the ground of fraud on guardiayi ad litem. 

A suit instituted in 1879 agaiust a minor was compromised by the plaiotifi and 
the guardian ad litentt and a decree for the plaintiff was passed by consent. In 
1882 the minor sued by bis next friend to have the consenti decree set aside £923 
on Gbe groaud that it had been obtained by fraud practised on the guardi^u ad 
litem. That suit was dismissed. In 1884 an application was unsuccessfully made 
in the original suit objecting that the compromise bad been entered into without 
the sanction of the Court. The minor having attained majority now sued to 
have the consent decree set aside on the ground that it had not been sanctioned 
by the Court under Civil Procedure Code, Section 462. 

Beld, (1) that the Court by passing the consent decree had not. ipso facto, 
sanctioned the compromise under Civil Procedure Code, Section 462, and that 
the present suit was not barred by the order dismissing the application in 1884 ; 

(2) that the suit was birred by the decree in the suit of 1882 for the 
reason that the want of sanction might and ought to have been made a ground 
of attack in that suit. 

IDUs., 26 M. 760 = 13 M.L.J. 448; 27 M. 102 = 13 M.Ii.J. 439; Appr.. 17 Ind. Gas, 
445 (465)=23 M.L.J. 643 (5601 = 12 M.L.T. 500 = (19l3) M.W.N. 1 (26) ; R . 36 
M. 216I229) = 10 Ind. Cas. 75 = 21 M L J. 344=10 M.L T. 633; 1 0-L.J. 248; 
17 O.P.L-E. 147 (158) ; 6 0.0. 175 (182).] 

Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 

of Madura (Bast), in original suit No. 50 of 1895. 

The facts of the case appear sufficiently for the purposes of this report 
from the judgment of Subramania Ayyar, J. The Subordinate Judge 
dismissed the suit and the plaintiff perferred this appeal. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyanyar), Desika- 
^hariar and Ganapathi Ayyar, for appellant, 

SuTtdara Ayyar and Venkaistibharamayya, for respondent No. 1. 

JUDGMENT. 

Subramania Ayyar, J.—Murugappa Chetti, the deceased father of 
the present first defendant (first respoadont), sued the present plaintiff 
{appellant) in original suit No. 42 of 1879 for a sum of money alleged to be 
due by the father of the plaintiff, the late Ramasami Chetbi. The plaintiff, 
beiug then a minor, was represented in the suit by his mother and guardian 
cd litem. At first she contested the suit, but during the trial she entered 
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1897 into a compromise consenting to the sum claimed being decreed against 
Nov. 16. the estate of the plaintiff, the father of the first defendant giving up his 

costs. A decree was given in accordance with the com^^omise. In 1882 
Appel- litigation again arose between the plaintiff and the first defendant’s father. 
LATE One Palaniappa Chetti, as the next friend of the present plaintiff, institut- 
CrviL. ed original suit No. 48 of 1882 against the first defendant’s father for 

- the purpose of setting aside the decree in the previous suit No. 42 of 1879“ 

21 H. 91= on the ground that it had been obtained by fraud practised on the plaintiff’s 
a MX.J. 28. guardian ad litem. In the course of the suit Palaniappa Chetti was removed 

from the position of next friend and the present third defendant was ap¬ 
pointed in his stead. The third defendant carried on the litigation with the 
result that the suit was dismissed, it being found that no fraud was made 
out. Another attempt to get rid of [93] the decree in suit No. 42 
of 1879 was made in 1884 by an application purporting to be made in 
that case itself. In the application the pcint taken was that the compro¬ 
mise was entered into without the sanction of the Court as required by 
Section 462 of the Civil Procedure Code ; but the Subordinate Judge, who 
heard the application, rejected it holding that, in effect though not ex¬ 
pressly, sanction had been given. An appeal was preferred to the High 
Court against the order rejecting the application. The appeal was, how¬ 
ever, dismissed for the reason that against such an order no appeal lay. 
The plaintiff, having since come of age. has instituted the present suit 
praying that the decree in suit No. 42 of 1879 be set aside and the sums 
collected in execution of the decree be made good to him by the first 
defendant. In the Lower Court the plaintiff relied in support of his case, 
both on the fraud by which his mother was said to have been induced 
to enter into the compromise and on the want of sanction. He further 
alleged that suit No. 48 of 1882 was a mere sham proceeding carried on in 
collusion between the plaintiff’s next friend on the one hand and the first 
defendant’s father on the other, and that, therefore, tlie adjudication there¬ 
in was not binding upon the plaintiff. On all the main questions raised, 
the Lower Court found against the plaintiff and dismissed the suit. 

Here on appeal the learned Advocate-General, on behalf of the plaint¬ 
iff, did not press the ground taken against the finding of the Lower 
Court that the fraud alleged with reference to the decree in suit No. 42 
of 1879 was not established. He contended, however, that the Lower 
Goart was wrong in holding that the compromise bad been sanctioned and 
urged that the decree in suit No. 42 of 1879 should be vacated on the 
ground of want of sanction. 

We agree with the Advocate-General that no sanction was given for 
the compromise as alleged for the first defendant. There is absolutely 
nothing to show that any anplication for sanction was made to the Court. 
The little evidence that has been adduced upon the point clearly indicates 
that the decree was passed upon the compromise without the Court 
considering or determining the question whether sanction should be 
accorded or refused. It is scarcely necessary to add that the mere 
passing of the decree on the compromise does not amount to sanction being 
given within the meaning of the law. And in the oircumstanoes of this 
case it would be wrong for the Court to presume on the ground of lapse 
[94] of time that sanction was given. The plaintiff would, therefore, be 
entitled to the principal relief claimed if he is not, as was urged for the 
respondent, precluded from relying on the absence of sanction either by 
the order of 1884 already referred to, or by the decision in original suit 
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No. 48 of 1882. That the order of 1884 does not operate aa a bar is 
quite clear. The question whether sanction was given or not, baiog ooe 
going to the very root of the decree passed on the compromise, was such 
as could not bo raised in execution of the decree. The order was, therefore, 
one which did not come under Section 244 of the Civil Procedure Code. 
No doubt if an application for review of tiie decree, passed on the com¬ 
promise, had been made to the Judge, who passed the decree, he could 
have entertained the application and sob aside the decree for the reason 
that the requisite sanction had not been given. Bub the application, on 
which the order of 1884 was passed, was made to the successor of the Judge 
who passed the decree. The successor had, under Section 624 of the 
Civil Procedure Code, no power to entertain an application for review on 
the ground of absence of sanction. The order thereon was, therefore, 
manifestly ultra vires and could not affect the plaintiff. 
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The next and the real question in the case is whether the plaintiff is 
precluded from relying upon the want of sanction by the decision in 
original suit No. 48 of 1832. In arguing that the plaintiff was not so 
precluded, the Advocate-General questioned the Lower Court’s finding 
that the last-mentioned suit was not a sham and collusive proceeding. 
We are, however, unable to accede to the contention. Tlie sola evidence 
on the point is that of the third defendant. The story that, without any 
intelligible reason for the vile conduct which the third defendant imputes 
to himself, he joined the first defendanc’s father and others to defraud the 
plaintiff, the infant son of the third defendant’s late master and kinsman, 
is so improbable that we cannot but reject it. The Lower Court was, 
therefore, in our opinion, right in discrediting the third defendant s testi¬ 
mony and coming to a conclusion on the point against the plaintiff. 

What then is the effect of the decision in that suit (No. 48 of 1882) 
upon the plaintiff’s right to impeach the decree in suit No. 42 of 1879? 
Is it a bar to the plaintiff’s present suit? In urging that it was not, the 
Advocate-General contended that the right to avoid the compromise on 
the ground of want of sanction was [953 exercisable only by the plaintiff 
on his ceasing to be a minor, but not by any next friend on his behalf. 
There is, however, absolutely nothing in the language of Section 462 of 
the Civil Procedure Code to warrant the view that the right to impeach a 
compromise entered into contrary to its provisions is of the peculiar 
character contended for. Nor was any authority cited to support that 
contention. And in reply to the argumeut that if persons, interested in a 
minor, were nob allowed to question a compromise entered into on his 
behalf without the requisite sanction, minors would, in general, be very 
seriously prejudiced, all that the Advocate-General could and did say was 
that it is perhaps open to Courts to treat such a matter as one involving 
an election on the part of the minor concerned, and to determine whether 
in the interest of the minor the compromise shall or shall not be repudiat¬ 
ed. It is scarcely necessary to observe that no statutory provision giving 
to Courts authority to exercise such special and extraordinary power exists, 
and in the absence of such provision no tribunal in the country can take 
action of the kind suggested. The Advocate-General next contended that, 
oven supposing the right to impeach the compromise for want of sanction 
may be exercised by a next friend, such want of sanction was not a 
matter which might and ought to have been made a ground of attack 
under Explanation II of Section 13. Civil Procedure Code. His argu¬ 
ments on this point may be shortly stated thus :—On the analogy of the 
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decision of the Judicial Committee in Pittapur Raja v. Suriya Raw (1), 
relating to the construction of Section 7 of the Civil Procedure Code of 
1859 corresponding to Section 43 of the present Code, a plaintiff is not 
required under Section 13 of the latter Code to combine all the causes of 
action avilable at the date of the suit and which would entitle him to the 
relief therein claimed. What Section 13 obliges a plaintiff to do is Co 
roly upon all the grounds necessarily connected with the particular cause 
of action on which the plaintiff chooses to sue. In determining what 
such grounds are Courts should have regard to such cases as Cooke v. 
Gill (2) and Read v. Brown (3), explaining what constitutes a cause of 
action. According to them the want of sanction now relied on did not 
form a constituent part of the cause of action alleged in suit No. 48 of 
1882 which was founded [96] on fraud alone. The evidence required 
to sustain such a suit is not the same as that required to support a suit 
wherein the ground of attack is entirely different, viz,, want of sanction. 
The compromise, though in fact a single act, yet in point of law, amount¬ 
ed to a violation of two distinct rights vested in the plaintiff, and on 
the authority of Brumden v. Humphrey (4) the plaintiff must be held not 
precluded by a;i adjudication in the suit, instituted with reference to the 
violation of one of those rights, from maintaining a subsequent suit in 
regard to the violation of the other right. Lastly, if the want of sanction 
was a matter which might and ought to have been made a ground of 
attack in the suit of 1882, still, as it was not adjudicated upon, it could 
not be held on the authority of Kailask Mondul v. Baroda Sundari 
Dasi (5) to operate as res judicata. 

The argument on the other side was briefly as follows :—Such 
cases as Cooke v. Gill (2) and Read v. Brown (3) deal with what a cause 
of action is with special reference to questions connected with venue. 
The definition of a cause of action adopted with reference to such questions 
is not a proper guide in dealing with matters bearing on res judicata. 
Nor are the cases decided under Section 7 of Act VIII of 1859 or Section 
43 of the present Code pertinent in cases like the present. Even under 
Section 2, Act VIII of 1859, which expressly used the term, ' cause of 
action ’ their Lordships of the Judicial Comncittee put upon that term a 
wide interpretation in Woomatara Dehia v. Unnopoorna Dassee (6), where 
they held that the plaintiff who failed to obtain judgment for the posses¬ 
sion of land claimed by her in her first suit as taufir or accretion oould 
not bring a fresh suit claiming the same land as property belonging to 
her taluk according to the true boundary line. Their Lordships in their 
judgment referred to the rule that when a mao claims an estate and the 
defendant being in possession resists that claim, he is bound to resist 
upon all the grounds that it is possible for him according to bis knowledge 
then to bring forward iSrimut Rajah Moottoo Vijaya Ragavadha Bodha 
Gooroo Sawmy Periya Odaya Taver v. Katama Natchiar (7) as one fully 
applicable to plaintiffs also—a proposition which is adopted in Explanation 
II, Section 13. Finally, supposing the narrow view contended for by 
[97] the Advocate-General were correct, still the cause of action alleged 
in original suit No. 48 of 1882 was precisely the same as that now relied 
on, and that the fraud on which suit No. 48 of 1882 rested and cbe want 
of sanction on which stress is now laid were nothing more than different 
ways of sup porting but one alleged infringement of the plaintiff’s right. 

(1)8M. 620. (2) L.R. 8 C.P. 107. 

(4) L.R. 14 Q.B.D. 141. 

(6) 11 B.L.B. 168. (7) 11 M.I.A. 50. 

424 


(3) L. B. 22 Q. B. D. 128. 
(5) 24 G. 711. 


VII.] ARUNACHALAM CHETTY V. MEYYAPPA CHETTY 21 Mad. 98 


Id support of the arguments urged on both the sides, decided cases 
other than those referred to in the above summary were also cited It 
may be conceded that the language employed by Courts is not always 
uniform. The diversity which exists is probably due, speaking generally, 
to the difference in the standpoints from one or other of which the question 
is dealt with. These are well explained in Narohari v. Anpurnabai (1). 
There, West, J., observes :—'* Under systems such as the Boman Law or 
the English Common Law, in which the development of legal rights 
and duties has been greatly inflaenced by the re action of a highly 
artificial mode of procedure, appropriate forms of action can be found 
for nearly all the ordinary cases which the legal consciousness of the 
community recognizes as juitifying an exercise of the coercitiive power 
of the State; but, as the variety of human relations greatly exceeds that 
of the conceptions, upon which a system of actions can be framed, it 
happens that the same transaction or group of circumstances may 
furnish a ground for several different actions In such cases, different 
causes of action arise to the party injured ; but as it is felt that the 
same set of fads, which the mind at once grasps as jurally integral, 

' ought not to be made the basis of repeated proceedings ; the complaining 
party is allowed to frame his complaint in various ways, and the rule 
obtains that all the circumstances, which exists when the former of 
' two actions is brought anJ can be brought forward in support of it, 
** shall be brought forward then, uot reserved for a second action arising 
"out of the same events. The cause of action is regarded as identical, 

* though the form of action differs on the second occasion, and the test 

* applied is whether the evidence to support both actions is substantially 
" the same {Hitchin v. Campbell (2) ; Martin v. Kennedy (3)). Under a freer 
** system of procedure, such as that of the Equity Courts in England or of 
** the Civil Court.s in India, second suits are to be admitted more sparingly 
"than when the [98] plaintiff has to proceed by set forms of action. As 

* he can bring forward his whole case unfettered by artificial restraints, 
** and seek all remedies that the Court can justly award upon the facts 

proved, there is no reason why be should be pernaitted to harass his 
*'opponent and occuoy the time of the Courts by repeated investigations 
of a set of facts which ought all to have been submitted for adjudication 
*'at once. His cause of action, into whatever Protean forms it may be 
** moulded by the ingenuity of nleaders, is to be regarded as the same, if 
" it rests on facts which are integrally connected with those upon which a 
*1 right and infringement of the right have already been once asserted 
**as a ground for the Court’s interference.” The wider view expressed 
in the latter part of the above quotation is evidently the view which the 

Judicial Committee had laid down in Woomatara Debia v. Unnopoorna 
Dassee (4) cited for the first defendant, and this is strengthened by the 
observation made by the same tribunal in Kameswar Pershad v. Raj- 
kumari Ruttan Koer (5) that the state of the law at the time Section 13 
of the present Code was enacted, was that persons should not be 
harassed by continuous litigation about the same subject-matter. There 
oan be no doubt that Explanation II to Section 13 was put in to 
emphasize this wider view. And this is rendered as clear as it can 
possibly be by another section of the Code which, like Explanation II, 
found a place for the first time in the Code of 1877, in which the 
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<1) 11 B. 160 N. ri66.) (2) 2 W. Bl. 827. (3) 2 Bos. & Pull. 69. 

(4) 11 B. L. R. 168. (5) 20 0. 79. 
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proviaioQS as to res judicata wera amplified practically as they are 
DOW. That Section is section 42 which provides that every suit sbalU 
as far as practicable, be so framed as to afford ground for a final decision 
upon the subjects in dispute and so to prevent further litigation con¬ 
cerning them. In short, the omission by the Legislature of the term 
cause of action,’ upon which the point turned in Section 2 of Act VIII of 
1859 from the corresponding section of the present Act, the insertion 
therein of a more definite term, viz., ‘ matter directly and substantially in 
issue,’ the introduction of the comprehensive words ‘subjects in dispute,' 
in Section 42 and the fact, that Explanation II to Section 13 puts the 
duty of the plaintiff with reference to the question under consideration 
on the same footing as that of the defendant, extensive as that had been, 
as laid down in the Sivaganga case {Srimut Rajah Moottoo Vijaya 
[99] Raganatha Bodha Gooroo Sawmy Periya Odaya Taver v. Katama 
Nachiar (l),—all these are strong indications to show that the intention 
was to enlarge the scope of estoppel by record beyond the limits that 
would be admissible if the term ‘ cause of action ’ were construed in its 
literal and most restricted sense which, in Krishna Behari Roy v. Bro- 
jeswari Chowdranee (2), the Judicial Committee, said should not be done. 
In this state of the law what matters might and ought to have been brought 
forward will depend upon the particular facts of each case. One test, as 
suggested by the Judicial Committee, is whether the matters are so dis¬ 
similar that their union might lead to confusion (Kameswar Pershad v. 
Rajkumari Rattan Koer (3). In the present instance it is quite clear that 
no such confusion could have arisen had the want of sanction been brought 
forward along with fraud in the previous suit, nor has any other valid 
objection been suggested against the two grounds being then combined. 
It would follow, therefore, that the want of sanction in question might and 
ought to have been mads a ground of attack in original suit No. 48 of 
1882 and should be taken to have been in issue in that suit as laid down 
in Explanation II to Section 13. 

As regards the last argument of the Advocate-General it would be 
quite permissible to reply that Explanation II, in authorizing a fiction 
that the matter contemplated was in issue, necessarily implies the further 
fiction that it was also adjmlicated upon. But it is more satisfactory to 
say that the estoppel in questioo is different from that raised by an actual 
decision. In truth, the estoppel is that what might and ought to have 
been relied on in a former suit as a ground of attack or defence bub was 
nob, could not, in subsequent litigations between the parties, be brought 
forward for such purposes: and it is scarcely necessary bo add that, not¬ 
withstanding the objections taken in some of the cases to the soundness 
of this doctrine, there is no doubt that it is founded on unquestionable 
grounds of expediency and public policy. 

Before concluding, it is also well to point out that, assuming that the 
limited construction proposed by the Advocate-Genera! were the correct 
one, even then, the cause of action on which the suit of 1882 was based, 
must clearly be held to be identical with that in the present suit. For, 
looking to the substance of the two actions, the dispute then was and now 
is as to the validity of the [lOO] compromise embodied in the decree in 
suit No, 42 of 1879. No doubt the invalidity was sought to he established 
in the suit of 1882 on one ground, while in this suit it is sought to be esta¬ 
blished on another ground. Bnt these grounds are only different mean* 


(1) 11 M.I.A. 50. 


(2) 2 I.A. 283. 
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invoked for making out what is manifestly a single and indivisible 
infringement of the self-same right. 

In either view» therefore, the oonolusion must be that the plaintiff is 
debarred from relying on the want of sanction in question. 

It is, therefore), not necessary to discuss the question of limitation. 
But if it were, we should decide that the suit was instituted within three 
years from the time the plaintiff attained his majority. 

The appeal fails and is dismissed with costs. 

Davies, J.—I concur throughout. 
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APPELLATE CIVIL. 

Before Mr. Justice Siibraminia Ayijar and Mr. Justice Benson. 


Salbmma (Plaintiff), Appellant v. Lutchmana Reddi and another 

(Defendants), Respondents.^' 

[22nd April, and 26th October and 30th November, 1897.1 

Bindu, Law^Stridhanim — Laui of Inheritance—Enfranchisement of service Inam, 

Land which formed the emolument o( the office of moniegar was enfranchised 
in favour of a Hindu woman, who died leaving her surviving defendant No. 2 
(her husband), the plaintiff (her unmarried daughter), and two sons and two 
married daughters who were not parties to this suit. The plaintiff sued to 
recover the land to which she claimed to bo entitled under the Hindu Law of 
Inheritance : 

Held, that the property belonged to the deceased as her stridhanam descend¬ 
ible to her heirs, and (without deciding what control, if any, defendant No. 2 
had over the property) that the plaintiff was entitled to succeed according to the 
law of inheritance applicable to such properly. 

[P., 23 M. 47 (48) : Appl.. 35 M. 116 i(U9) = 31 M.L.J. 850 (8551 = 10 M.L.T. 494 
(496) = (1911) M.W.N. 168; R., 29 M. 358 = 1 M L.T- 68.] 

Second appeal against the decree of E. J. Sewell, Acting District 
Judge of North Arcob, in appeal suit No. 336 of 1895, reversing the decree 
of T. Swami Ayyar, District Muusif of Chittore, in original suit No. 395 
of 1894. 

This was a suit for land brouglit by the plaintiff who was the unmarried 
daughter of one Ellammal, deceased, and defendant No. [101] 2. Defendant 
No, 1 was the brother of defendant No. 2. The cause of action was stated 
to be that defendant No. 1, at the instigation of defendant No. 2, had taken 
unlawful possession of the land in question. This land had originally 
formed the emolument of the office of moniegar and had been enfranchised, 
under circumstances which did nob appear, in favour of Ellammal, and 
the plaintiff now sued to recover them as separate property of her mother 
who left besides the plaintiff two sons and two married daughters. Defend¬ 
ant No. 2 contended that the property for which the inam title deed had 
been granted bo Ellammal could not be regarded as her private property on 
that account in the sense that the plaintiff could succeed to it, and that it 
virtually belonged to the family of the defendants and had been enjoyed by 
them in common for sometime and since been divided between them, and 
that hence the plaintiff had no right to the recovery of the portion of the 
share which fell to the first defendant's share. 

• Seoond Appeal No. 897 of 1896. 
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The only issue fchab was framed was as follows:—“ Whether the dis- 
“ puted lands were the private property of the deceased Ellammal and 
" whether the plaintiff is entitled to succeed to them.” The District Mun- 
sif answered this question in the affirmative and passed a decree as prayed. 
On appeal, the District Judge referred to Venkatarayadu v. Venkatara- 
mayya (l) and Mayne’s Hindu Law, § 616, and reversed the decree 
appealed against and dismissed the suit. 

The plaintiff preferred this second appeal. 

Janibuhnga Mudaliar b,xi^ Sivagnana Mudaliar^ for appellant. 

Tiagaraja Ayyar, for respondent No. 1. 

JUDGMENT. 


The land in dispute formed part of the emoluments attached to the 
office of maniem in a Government village. The second defendant formerly 
held the office, but having been found guilty of embezzlement he was 
dismissed. The land was a few years afterwards enfranchised in 
favour of his wife Ellammal since deceased. With reference to the issue 
remitted for trial, viz., what right, if any, and under what circumstances 
the land was enfranchised in favour of Ellammal, the District 
Judge states in effect that the evidence does not enable him to do more 
than hnd that the enfranchisement took place, because Ellammal was in 
possession of the land at the time. 

[102] The District Munsif gave a decree to the plaintiff, being of 
opinion that she, as the unmarried daughter of Ellammal. was her heir 
and entitled to the property. But the District Judge, on the strength of 
an observation contained in Section 616 of Mayne’s Hindu Law, held 
that the property, though acquired by Ellammal, became on her death 
the second defendant’s in his sole right and that the plaintiff had no 
title to it. 

The chief authority relied on in support of the Lower Appellate 
Court’s decision is a text of Kabyayana (2). As translated it runs thus :— 
“ Wealth acquired by mechanical arts or received through affection from 
“ any but the kindred is subject to the husband’s dominion. The rest 
“ is stridhanam.” 

Whether an acquisition such as that in the present case falls within 
either of the two classes mentioned in the text is open to doubt. For it 
can scarceW be said with any decree of accuracy, that the land was 
acquired by mechanical arts or was received through affection entertained 
by the Government towards Ellammal. But it has been suggested that 
the text was intended to cover all acquisitions which are not stridhana 
in the technical sense of the berm as understood by Smriti writers. We 
propose, therefore, to deal with the present case on the supposition that 
it comes within the spirit of the rule laid down by the text. 

The first question then that arises is. in whom is the ownership of 
property of the kind mentioned in the text—is it in both husband and 
wife or in which of the two 7 

The language of the text may seem to vest the ownership in the 
husband. Bub it being well established that whatever may be the law 
intended to be laid down by the Smriti writers, that law must be sought 
for in the writings of the commentators; we have to look to what those 
commentators, who are authorities in this part of India, have said on the 
subject. 

(1) 16 M. 284. (2) Dayabhaga, Ch. IV, Sec. 1, § 19. 
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Ab the outset we may state that no oommeotator, kaowQ to us by 
name, has said that the ownership vests in both husband and wife. But 
Mr. Mayne, in tbo line of devolution pointed out by him, would seem to 
assume the joint ownership of both. In support of this, he refers to 
Jagannatha, Colebrook’s Digest, Madras Reprint, Vol. II, page 628. No 
doubt we find therein a statement that the property goes to the survivor 
and afterwards passes to his or her heirs. But Jagannatha simply 
mentions this [103] as the opinion of certain lawyers. Who these are 
does not appear. Jagannatha’s own opinion, as will be shown further on, 
would seem to be different. Under these circumstances it is not safe to 
assume the joint ownership so as to allow the survivor to take the 
property. 

If the property does not belong to both, to whom then according to 
the commentators does it belong ? First and foremost comes the Mitak- 
shara. It is significant to note that Vijnaneswara does not refer 
to the text at all, nor was it necessary for him, in the view he took 
of the subject of stridbanam, to refer to it. For according to him 
(Chapter II, Section 11) whatever is lawfully acquired in any manner by a 
woman married or not—is her stridhanam. The Smriti Chandrika (Chapter 
II, Section ],§ 16), however, does not seem to recognise property of 
the kind mentioned in the text as her stridhanam. (The translator of the 
work was evidently of that opinion, page 120.) The Madhaviya (^ 50 : 
Burnell’s translation, page 42), and Varadaraja’s Vyvaharanirnayam 
cite the text, but express no opinion on it. The Sarasvati Vilasa like the 
Mitakshara does not refer to the text and would seem to follow the 
Mibakshara. The author of the Viramittrodaya expressly recognises such 
property as her stridbanam. For he says (Chapter V, Part I, J 2) 
" the answer is, in the above texts” (one of which is that in question) the 
*'denial is, not of their being woman's property, but of its consequences, 
such as distribution (by her choice amongst her heirs), &c. Accordingly 
“ in the latter text” (the one in question) “it is said, therein the husband's 
" ownership arises. The meaning is that the husband and not the woman 
** has independence in dealing with such property. ' (Golapohandar Sircar s 
translation, page 222.) In this state of the authorities, when there is nob 
such a consensus of opinion among the commentaries prevalent in this 
part of India as to suggest that the law of the Mitakshara on the point was 
not recognised or was departed from, it seems to us to be best to follow 
the Mitakshara. No doubt, judicial decisions have established that pro¬ 
perty inherited by a woman is, notwithstanding the opinion of Vijna- 
neswara to the contrary, nob stridhanam. But those decisions do nob go 
the length of holding that Vijnaneswara'a doctrine as to stridhanam is 

otherwise unsustainable. , . .v . 

It is scarcely necessary to say that Vijnaneswara s statement that 

stridhanam is nob to be understood in a technical sense 1104J (Mitakshara, 
Chapter II, Section 11, § 3) was nob mere philological observation. 
By laying down that proposition, Vijnaneswara and other great commen¬ 
tators, who followed him, succeeded in effecting a beneficial change in the 
archaic Smriti law and placed women almost on a footing of equality with 
men as regards the capacity bo hold pronerty. It is on account of the 
boldness and reach of mind evinced by Vijnaneswara, as pointed out by 
Messrs. West and Biihler Digest, page 291, note ia), 3rd edition, in pro¬ 
pounding his doctrine of stridhanam and his other theories that property 
ia a matter of secular not of religious cognizance and sapindaship rests 
on consanguinity that the Mitakshara has become the chief authority on 
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Hindu Law. A deparfcure from the law, laid down by such a high autho¬ 
rity, must not be made unless supported by adequate grounds. And as 
no such grounds exist, we hold that the property in the present case be¬ 
longed to Bllammal and was her stridbanam descendible to her heirs. This 
conclusion is in accordance with that bf Jagannatha who is relied upon 
by Mr. Mayne in support of his view. After referring to the opinion of 
certain lawyers as noticed above, .Jagannatha says in the paragraph im¬ 
mediately following, “ but, according to Jimutha Vahana Raghunandana 
and the rest, the wife is the sole owner of wealth acquired by her even 
during coverture: yet she has not independent power over it so long as 
her husband lives ; for the negative in the text of Manu (Book HI, 
Chapter 1, verse 52), conveys the sense of imperfection. Consequently, 
they have no wealth exclusively their own, and the imperfection of 
their property consists in the want of uncontrolled power. It must be 
therefore understood that the legal heirs of a woman’s peculiar property 
“succeed also to this wealth.” (Colebrook’s Digest of Hindu Law, 
Madras Reprint, Vol. II. page 628. See Banerjee’s Marriage and Sbri- 
dbanam, page 319, 2Dd edition, also page 439.). 

The next question is who is the Iieir bo the property? No special rule 
as to the devolution of the property comprised io the text of Katyayana 
is laid down in any of the commentaries. In this matter of the 
devolution of stridhana too, as in the comprehensive character of the 
definition of stridbanam, the superiority of the Mitakshara is evident. 
While the o^her commentators, in their attempt to reconoile the various 
Smribis, complicate the matter by prescribing different lines of devolution 
—those too not [105] complete—according to the class of stridbanam to 
which the particular property belongs, the Mitakshara lays down rules 
which are easy of application, complete in themselves and on the whole 
equitable. We think therefore we ought to follow the Mitakshara and 
hold that the plaintiff is the heir. 

It only remains to observe that though, as we have seen, a wife’s 
earnings and gifts to her by strangers are her stridbanam descendible to 
her heirs, yet a question may arise whether her husband has any and 
what control over such property. The question however does not arise 
in this case and it is unnecessary to consider it. 

The decree of the Lower Appellate Court is reversed and that of the 
District Munsif restored. The Appellant’s costs io this and in the Lower 
Appellate Court must be paid by the first defendant. 


21 M. 103. 

APPELLATE CIVIL. 

Before Mr. JusHce Subrarnania Ayyar and Mr. Justice Davies. 

Sridevi [Defendant No. 1), Appellant v. Krishnan 
AND OTHERS [Plaintiff and Defendants Nos. 2 to 4), Respondents.* 

[30bh September, and 1st October, 1897.] 

Pensions Aei^Act XXIIt of 1871, Section 12—Political pension of Zamorin of Calicut 
—” Payable '*—Power of disposition by will. 

The Zamorioof Calioat, whether ha be or not a mecnbe? of a Eovilagom, 
entitled to dispose of bis separate property by a will. 

* Appeal No. 126 of 1896. 
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The Z^morio, by h'la will, bequeathed to the plaintiff the malikhana due to 
him from the Government which might be in arrears at the time of his death. 
The malikhana was a political pension of Rs. C,000 a month, payable quarterly. 
The Zamotin died on the 6th of August 1892. The plaintiff having obtained a 
certificate under Pensions Act, Section 6, now sued the new Zamorin to recover 
the proportionate amount of the paqsion for the current quarter up to the time 
of the Zamorin’s death : 

Held, that the plaintiff was not entitled to recover the amount sued for. 

Appeal against the decree of A. Venkataramana Pai, Subordinate 
Judge of South Malabar, in original suit No. 22 of 1895. 

The plaintiff sued for Rs. 8,391-9-6, together with interest from the 
24th February 1893. The nature of the suit appears from the following 
passage from the judgment of the Subordinate Judge:— 

.. “ The late Zamorin, Maharaja Bahadur of Calicut, died on 

6th August 1892. The Zamorin, for the time being, enjoys a malikhana 
^^ofRs. 6,000 a month, payable quarterly. The late Zamorin died before 
^^the quarterly instalment fell due. Rs. 8,391-9-6 represents the proper- 
tionate amount due for the portion of the quarter up to the date of his 
death. After the death of the late Zamorin. the Collector paid the 
amount, on the 24bh February 1893, on the present Zamorin’s receipt, 
to the first defendant, who is the senior Tamburatti of the Pudia- 
^^kovilagom to which the deceased belonged. The plaintiff, nephew of the 
deceased, has since obtained a certificate (Exhibit G, dated 4th July 
1895) under Section 6 of the Pensions Act, 1871, and sues to recover the 
amount from first defendant on the grounds (1) that the deceased has 
‘I bequeathed it to him by will (Exhibit A, dated 3rd August 1892) ; (2) 
that even in the absence of the will A, the amount would go to their 
Tavazi or branch of the Pudiakovilagom, of which he is the present head 
and manager: and (3) that such arrears of malikhana are, according to 
family custom, spent for the obsequies of the deceased malikhana-holder, 
and be (the plaintiff) has performed the obsequies of the late Zamorin 
at his own cost. The first defendant denies everyone of these positions.” 

The Subordinate Judge passed a decree for the principal sum and in¬ 
terest at 6 per cent, instead of 12 per cent. 

Defendant No. 1 preferred this second appeal. 

Sundara Ayyar, for appellant. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar) and 
OovindaMenon, for respondent No. 1. 

Qovindan Nambiar, for respondent Nos. 2 and 3. 

Subrainania Ayyar, for respondeat No. 4. 

JUDGMENT. 

In the Court below, the plaintiff claimed the amount of the pension 
in dispute in his own right under the will left by the late Zamorin in his 
favour. 

He also claimed the money on behalf of the Tavazi to which he for¬ 
merly belonged, and of which he was de facto manager. 

In the appeal here, the Advocate-General put forward another ground, 
namely, that apart from the will the plaintiff was entitled to the money 
as the nearest heir to the last Zamorin. This new ground, in order to be 
considered, would reaiure further enquiry, and we cannot therefore permit 
it to be raised now. 

[107] As to the second of the grounds on which the suit was based 
in the Lower Court, it is clearly not maintainable, because the certificate 
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granted to the plaintiff under the Pensions Act permitted him to sue only 
in bis own right and under the will. No leave was given to the Tavazi 
to sue. Even if it had been otherwise, we would have held that the 
plaintiff was not entitled to sue on behalf of the Tavazi as at the date of 
the plaint, he had ceased to belong to it, having become a stani. The fact 
that be was subsequently allowed to manage the affairs of the Tavazi 
constituted him only its agent. That would, of course, not give him a 
right to represent the Tavazi, so as to proceed under Section 30 of the 
Code of Civil Procedure, he not having the same interest as the members 
of the Tavazi, if they had any. 

The only remaining point is whether the plaintiff is entitled to the 
money under the will was impeached on several grounds. It was first 
contended that the Zamorin was subject to the Marwnakaitayam Law, 
and it was therefore not competent to him to execute a will even in respect 
to his separate oroperty. The right to dispose of separate property by 
testamentary disposition is a right now recognized as vested in every 
Hindu, and without evidence of custom or usage to the contrary, among 
Malabar Hindus, there can be no reason for holding that the general rule 
is inapplicable to them. We should therefore hold that the Zamorin had 
the power to will away his separate property, which the amount in dispute 
admittedly was, even though the Zamorin was also a member of an un¬ 
divided family—to wit, his Kovilagom. In fact, however, he was nob that. 
His will is, therefore, unquestionably not open to objection on the ground 
stated. It was next contended that the transfer of the pension money 
made in the will was null and void under Section 12 of the Pensions Act. 
There is no doubt the pension was a political pension, being an allowance 
granted by the Government, not in respect of a right, but as a matter of 
favour to the Zamorin, after his deposition from the Baj, as the engage¬ 
ment between him and the Government clearly shows {vide Logan’s 
Collection of Treaties and Engagements relating to Malabar,’ pages 372 to 
376). See also The Secretary of State for India in Council v. Khemchand 
Jeychand (1). Section 12 is, therefore, applicable to the case, if the amount 
bequeathed by the will was “ money nob payable” at the time of the will 
became operative. [108] It is not denied that the day appointed for the pay¬ 
ment of the Quarterly allowance, of which the plaint amount forms part, had 
not arrived at the time of the Zamorin’s death. The money was not disbars- 
able from the Government treasury until a month or more afterwards. If, 
therefore, the expression payable ' in Section 12 means ripe for disburse¬ 
ment or that payment was demandable, the will was doubtless invalid. ^ It 
was, however, urged by the Advocate-General that the proper construction 
of the word was that the right to the money had accrued, and hence was 
'* payable,” even though the actual payment of it could not be demanded till 
a later date. We are unable to accept this construction. We think the word 
payable is used in its primary sense, namely, deliverable in performance 
of an obligation, in other words that actual payment was demandable by the 
person entitled. We must therefore hold that the will was invalid under 
Section 12 of the Pensions Act. Further, supposing the transfer did not faU 
under the prohibition in Section 12 of that Act, the case would be governed 
by Clause (9) of Section 6 of tbe Transfer of Property Act. which declares 
that policioal pensions canoot be transferred. There is no contiicfc be • 
ween this clause and any provision of the Pensions Act, becanae there is 
nothing in the latter Act empowering alienation of a political pension. 


(1) 4 B. 432. 
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0ftS63 in which Ssofcioii 12 may nob bo applicable. If such power of transfer 
existed, it must have been under the general law, and it is expressly taken 
away by the Transfer of Property Act. It is scarcely necessary to observe 
that, as the law of testamentary disposition among Hindus has been treat¬ 
ed simply as a development of the law of gift inter viuos the principles 
applying to the latter, under Section 6 of the Transfer of Property Act, 
must be held equally applicable to the former, that is to say. that what 
cannot be given in life, cannot be given by will. For these reasons we find 
that the plaintiff derived no title to the money under the will. It therefore 
becomes unnecessary to express an opinion whether, if the plaintiff had a 
right, his action lay against the Zamorin and nob against the first defendant 
as was contended on behalf of the latter. 

The appeal must accordingly be allowed and in reversal of the Lower 
Court’s decree, the plaintiff’s suit must be dismissed with costs of first 
defendant throughout. 


121 H. 109. 

[109] APPELLATE CIVIL. 

Be/ore Mr. Jtistice Subramania Ayyar and Mr. Justice Davies. 


Vairananda Nadar (Plaintiff) v. Miyakan Rowther (Defendant).^ 

[3rd September, 1897.] 

Registration Act—Act III of 1877, Src^ion 17 (d )—Transfer of Property Act—Act IV 
of 1882, Sections 4 and 107 —Lease of a shop for three years — Registration. 

Leases falling under Sootion 107 of the Transfer of Property Act are compul¬ 
sorily registrable notwithstanding the Goveramcct notification issued under the 
proviso to Section 17 (d) of the Registration Act. 

IF., 32 M. 532 = 4 Ind. Cas. 1039 (I040) = 6 M.L.T. 175; R., 35 M. 95 (99)=8 Ind. 
Oas. 668 = 21 M.L.J. 202 = 8 M.L.T. 437 ] 


Case stated for the opinion of the High Court under Civil Procedure 
Code, Section 617, by V. M. Malbari Rau, District Munsif of Tutioorin, in 
small cause suit No. 73 of 1889. 

The question submitted was whether a lease of a shop for a term 
exceeding one year was compulsorily registrable. This was a suit to recover 
Rs. 51 being the arrears of rent accrued due on a shop leased by the plain¬ 
tiff to the defendant. The letting was evidenced by a document, dated the 
12bh April 1883, and executed by the defendant. The period provided for 
was three years and the rent reserved was Rs. 2-8-0 a month. In refer¬ 
ring the above question the District Munsif said “under Transfer of Pro¬ 
perty Act, Section 107, a lease of immoveable property from year to year 
or for any term exceeding one year or reserving a yearly rent can be made 
only by registered instrument. This Section is to be read as supplemental 
to the Indian Registration Act—see Section 4 ; while Section 17 id) of 
the latter Act declares such leases to be compulsorily registrable, except 
where under the power thereby conferred the Local Government exempts 
from its operation leases for terms not exceeding five years and for rent 
not exceeding Rs. 50. The Government in the exercise of the power 
BO conferred have exempted such leases from registration—Rajagopalier’s 
Registration Act, page 61—G. O., No. 1763, dated 4th November 
1873. The plaintiff contends that under the above ruling of the 
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“ Government, the lease was exempb from compulsory registration. 
" Beading all the provisions together. I am disposed to think that, 
** [no] in places where the Transfer of Property Act is in force, all leases 
*' for a term exceeding one year are compulsorily registrable. The order 
** of Government was passed when the Act VIII of 1871 was in force and 
" applied to all leases which reserved an annual rent less than Rs. 50 and 
'* extended for a term of not more than five years. When Act IV of 1882 
*' was passed, this notification became abrogated so far as leases other than 
** agricultural were concerned, as Section 107 requires leases for terms of 
** more than a year to be registered. What little doubt there was about 
** registration was removed by Act III of 1885, which directs that the 
" Transfer of Property Act shall be read as sunolemental to the Indian 
“ Registration Act, In this view I am supported by the opinion expressed 
“ in ‘ Field’s Evidence,’ fifth edition, page 446." 

Mr. J, Adarn^ for plaintiff. 

Eamakistna Ayyar, for defendant. 

JUDGMENT. 

Section 107 of the Transfer of Property Act is declared to be read as 
supplemental to the Registration Act. It is therefore to be read with 
Section 17 id) of the Registration Act. Tbe proviso to that clause must, 
therefore, be restricted to cases not falling under Section 107 of the Trans¬ 
fer of Property Act, which absolutely requires the registration of the leases 
referred to therein. Our answer to the question therefore is that leases 
falling under Section 107 of the Transfer of Property Act, are compulsorily 
registrable notwithstanding the Government notification issued under the 
proviso to clause (d), Section 17 of the Registration Act. 


21 M. 110 = 8 M.L.J.62. 

APPELLATE CIVIL. 

Before M.r, Ju&iice Subramania Ayyar and Mr. Justice Davies. 


KanaRAN and another {Plaintiffs), Appellants v. KUTTOOLY 

AND ANOTHER {Defendants), Respondents. 

[14th September and 4th November, 1897.] 

Mortgage-Agree,nent by mortgagor to sell the mortgage promises to the mortgagee 
—Fetter on the eguity of redemption. 

A stipulation in a mottgago. that if the mortgage ni'>Dey is not paid on the 
due date the mortgagor will sell the property to the mortgagee at a price to be 
[111] fixed by umpires, is unenforceable as oonsbituting a fatter on the equity of 

redemption. 

TV Oas 519 (521) = 125 ?■ L.R. 1911 ; R. 24 M. 449 (46l); 31 P.R. 1907 = 

' nfp.L R 1907 -126 P.L R. 1903 = S4 P.W.B. 1903; 151 P.L.R. 1901.] 

SECOND aopeal against tha deorae of B Maoleod Acting District 
Judge of North Malabar, in apnaal suit No. 132 of 1896, ODnarming tha 
decree of V. Raman Menon, District Mansif of Qailandy, m original 

Suit No. 1 of 1895. # 1 . at 

The plaintiff No. 1 was the karnavan of the tarwad to which 

defendant No. 1 belonged, and the plaintiff No. 2 was a lessee 
plaintiff No. 1. In 1 882 the predecessor of the plaintiff No. 1 morfegagea 

• Second Aop^dl No* 33 ol 189T. 
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* ' • ' 

^rtain property to the defendant No. 1 under a document filed as 
Bxhibifl in the suit. The present suit was brought to redeem this 
mortgage. Defendiot No. 2 was a tenant under the mortgagee. The 
defendant relied upon a stipulation in Exhibit I to the effect that if the 
■mortgage was not piid off within three years from the date when it was 
flxeouted, the mortgage premises should he sold to her for a price to be 
-settled by umpires, and she claimed that as the 'mortgage had not been 
discharged, she was entitled to enforce the contract to sell the properties 
to her. The District Munsif dismissed the suit and bis judgment was 
•confirmed on appeal by the District Judge. 

The plaintiff preferred this second appeal. 

Narayanan Nayar^ for appellants. 

Myra Nambiar^ for respondent No. 1. 

JUDGMENT. 

^ The most important question in the case is whether the agreement 
in the mortgage (Exhibit I) to sell the mortgaged property to the mortgage© 
in default of payment of the mortgage money is binding upon the mortgagor. 
Neither of the Courts below has considered this question. They have 
proceeded to deal with the agreament of sale as if it ware valid. On the 
question as to its validity we have no hesitation in holding against it. 

It is the policy of the law that the right of redemption in a mortgagor ' 

shall not be fettered or clogged in any manner or to any extent by an 

•agreement between mortgagor and mortgagee, saving transactions between 

the parties as would operate as an extinguishment of the right. (See proviso 

to Section 60 of the Transfer of Property Act)—a transaction to have this 

effect must naturally be one entered into after the mortgage. (See Perauva 
^.’Venkata (D), ' a b i/-/ 

[112] The present case is no doubt not governed by the terms of 
the Transfer of Property Act, the mortgage being prior to it, but at the date, 
of the mortgage the law was substantially the same. Since 1858 the prin¬ 
ciples applicable to mortgages in this Presidency are those administered 
by the Courts of Equity in England, according to which agreements dero- ’ 
gating from the right of redemption are treated as unenforceable. This 
principle is most strongly illustrated in the case of mortgages by conditional 
sale where the condition is held by the Courts to be inoperative. For’ 
•other instances of the application of the principle, it is sufficient to refer to 
the oases of Mihom^-d Muse v. Jijibhai Bhagvan (2) and Sayad Abdul Hah 
y, Galam Jilani (3) and to two recant English cases (Field v. Hopkins (4) 
and Salt v. Marquess of Northampton (5)). In this'case the effect of the 
sgreement was practically to deprive the mortgagor of the right to redeanx' 
^fter three years. The agreement must therefore be held to be invalid, 
c-nd the defendants’ oonteotion that plaintiffs are precluded by the above 
agreement from seeking to redeem fails. It becomes unnecessary to 
consider the other objections taken to the validity of that agreement. 

The result is that the second plaintiff will be entitled to redeabx if 
the lease to him by first plaintiff is binding on the tarwad, and if it is 
not, the first plaintiff will ha entitled bo redeem on an amendment of the 
plaint to that effect. The Dower Appellate Court has nob given a finding^ 
on the fourth issue which refers to the validity of the lease bo second 
plaintiff. The District Judge will now submit a finding upon it on the* 

^ ' ■ - _ - ^ 

(1) 11 M. i03. (2) 9 B. 524, 5 ' (3) 20 B. 677. 

(4) L. R. 44 Oh. D. 624. (5) (1892) App. Gas. 1, 
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189 ? evidence on record, within one month from the date of the receipt of this 
Nov, 4. order. Seven days will be allowed for filing objections after the finding 

- has been posted up in this Court. 

Appel- [The District Judge found that the lease was valid and in the 

LATE result the High Court reversed the decrees of both the Lower Courts, 
Civil, and ordered that a redemption decree be drawn up in favour of second 
- plaintiff on payment by either plaintiff of Rs. 75 to first defendant.] 

MM. Ii0» - 

IBM.L.J. 62e 21M. 113= 8 M L.J. 4. 

[113] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


The Collector of Vizagapatam, Petitioner v. ^ 
Abddl Karim Sahib and another Respondents.* 

[6th December, 1897.] 


Civil Procedure Code—Act XIV of 1882, Sections 412, Dismissal of suit in forma 
papuris without trial—Liability of plaintiff for Court fee—Revxsvm. 

A plaintiff who sues in forma pauperis is liable to pay the stamp duty if bi» 
suit is dismissed without trial; and he may bo ordered to do so under Section 

622. 

[R.. 29 B. 104 = 6 Bom. L.R. 1122 ; 23 M. 73 (79).] 


Petition under Civil Procedure Code, Section 622, praying the High 
Court to revise the proceedings of E. C. Rawson, Acting District Judge of 

Vizagapatam. in original suit No. 6 of 1895. 

This was a suit instituted in forma pauperis, which was dismissed 
without contest on the 25th August 1896 against defendants Nos. 1 to 6 
without costs, the plaintiffs being ordered to pay costs to defendant No. 7. 
A question arose whether the stamp duty was payable by the plaintiff 
and notice was served on the Collector. The District Judge made no 

order against plaintiff for payment of Court-fees. He said this case 

“appears to be on all fours, except that the suit proceeded as far as the 
“ final hearing instead of only as far as the settlement of issues, with the 
“ case of The Collector of Kanara v. Krisknappa Hedge (1) where it was 
“decided that Section 412 of the Civil Procedure Code applied only fro 
““ of adjudicated failure, and that there was no adjudication of the 
“rights of the parties, and the plaintiff could not therefore have been 
“ said to have failed in the suit ; the case did not fall within the section 

This revision petition was preferred on behalf of the Secretary of 
State for India in Council represented by the Collector of Vizagapatam. 
The Government Pleader (Mr. E. B. Powell), for petitioner. 


Plaintiffs were not represented. 


JUDGMENT. 

The Bombay case relied on by the District Judge has been dissented 
from by this Court in Lakshmikantam v. Lakshmi [iU}devamma 
Sir T. Muttusami Ayyar there observedThe words in the sections 
“ are * succeeds’ and ‘ fails in the suit’ and they refer to the 
" cision or the result of the suit and not to the mode in which the deci- 
“ sion is arrived at. I should be doing violence to the language oCjh e 

• Civil Revision Petition No. 73 of 1997. 

(2) Referred Case No. 12 of 1893 (unreported). 
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'I section if I introduced into them the words 'after contest ’ which I do 1897 
nob find in them.’* We see no reason to dissent from this view. Deo. 6. 

We accordingly allow the petition and direct that the plaintiffs in - 

the suit do pay the Collector the stamp duty payable on the plaint and Apped- 
the costs of this application. LATE 

We have dealt with this matter under Section 622, Civil Procedure OlVUi, 

Code, as we are of opinion that the District Judge has failed to exercise - 

' a jurisdiction vested in him by law inconsequence of a misconstruction 21 il8* 
placed by him on Section 412, Civil Procedure Coda. 81I.L.J. I 


21 M. 114=2 Weir 470. 

APPELLATE CEIMIN A L. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Afr. Justice Benson, 

Queen-Empress v. Kamasami.* [29tb September, 1897.] 

Criminal Procedure Code—ActX of 1882, Section 419 —Presentation of Criminal appeal, 

A petition of appeal under the Criminal Procedure Code is not duly presented 
when having been signed by a pleader, it is banded in by a person who is not 
his olerk and over wUose conduot and actions he has no control. 

IP., aind. Oas. 330 (831).] 

Petition under Criminal Procedure Code, Section 439, praying the 
High Court to revise the order of A. R. Cumming, Head Assistant 
Magistrate of Kistna. 

The order sought to be revised was an order rejecting certain appeals 
against the convictions of the appellants by the Second-class Magistrate 
of Jaggiapet. The Head Assistant Magistrate said :—“ This batch of 
appeals was presented to meat Jaggiapet [115] by some person whoso 
identity is unknown to me. The vakalats are drawn in the name of A. 
B., who was a oertiQed vakil, and in the name C. D. who is not. The 
appeals were not presented by the former^ and they could not be properly 
presented by the latter.” 

Narayna Ayyangar, for the petitioners. 

The Public Prosecutor (Mr. B. B. Powell), for the Crown, 

JUDGMENT. 

The cases decided by this Court do not go further than to hold that, 
if an authorized pleader present an appeal by the band of his olerk, the 
presentation should be accepted as if made by the pleader himself. It 
has nowhere,been held that a pleader may present an appeal by a person 
who is not his clerk and over whose conduct and actions he has no 
control. 

We cannot therefore say that the Head Assistant Magistrate was 
wrong in rejecting these appeals. 


Orimioal Beviaiou Oases Nos. 3S6 to 263 of 1897* 
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APPELLATE CIVIL. 

Before Mr. Justice Shephard and. Mr. Justice Suhramania Ayyar. 

Rasibi Ammal (Plaintiff) V. Olaga Padayachi (Defendant).* 

[26th Noyember, 1897.] . 

» 

4 

Village Courts Act (Madras)—Act I of 1669—'Succession Certificate Act—Ad VII af 

1889. 

4 ♦ 

The provisioDS of the Succession Certificate Act apply to suits in a Village 
Munsii’d Court. 

Case stated under Section 19 (3), Act VII of 1889, by W. J. Tate, 
District Judge of Salem, in original suit No. 15 of 1897, on the file of the 
Village Munsif of Putbrakoundanpaliam, Atur taluk. 

The case yvas stated as follows :— 

i 

The Village Munsif has applied to me for instructions as to bow be 
should proceed in a suit filed in bis Courts where the plaintiff, a Hindu, 
widow, sues to recover money due under a document executed to her 
•husband, aud the defendant objected that she cannot sue without a succes¬ 
sion certificate in respect of the debts [116] of the deceased. The wording 
of Section 4 of the Succession Certificate Act seems to imply that Villago 
Courts are not exempted from the operation of the Act, nor is there any 
such expression in the Village Act—Act I of 1889. The question is ono 
affecting general practice. I have the honour to solicit the orders of tho 
High (/ourt as to whether the provisions of Section 4 of the SuccessioD 
Certificate Act apply to suits and applications under the Madras Villagd> 
Courts Act or not. 

! The parties were not represented. 

This case coming on for hearing ; upon perusing the letter of reference 
and the records in original suit No. 15 of 1897 on the file of the Village 
'Munsif of Putbrakoundanpaliam, Atur taluk, and the parties not appearing 
in person or by counsel, the Court expressed the following opinion. 

OPINION. 

* 

We are of opinion that the provisions of the Succession Certificate 
Act apply tp suits in the Village Munsifs* . Courts., 


I 








• Referred Case No. 23 of 1897. 
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APPELLATE CIVIL—FULL BENCH. D^l6i 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, Mr. Justice FULL 

Suhramania Ayyar, Mr. Justice Davies, and Bench* 

Mr. Justice Benson, 

21 116 

Lakshminaratana Pantulu (Phiintij^), Appellant v. 8M.L.J.48. 

VENKATRAYANAM AND OTHERS {Defendants), Respondents.*' 


[8th July and 13th September and 14th, and 15th December, 1897.] 

Rtnt.Hecoverij Act (Madras)—Act VIII of 1865. Section 3— MokUassa-inavidars payhig 
kattubadi to the Zmnindar^ Obligation to accept patta. 

Mokbassa-iDAirdarf!, who hold laols in a zamindari and pay kattubadi 
aDDually to the Zimindar and who are uot cultivatirg tenants, are not bound to 
accept a patta from the Zemindar. 

IF.. 27 M. 465 = 14 M.L.J. 81 ; 30 M. 493 = 17 M.L-J. 473 : R.. 22 M. 11 ; 29 M. 79 
= 15 M.L.J. 361; 16 M.L.J. 4b9.] 

Second appeal against the judgment of E. C. Rawson, Acting Dis¬ 
trict Judge of Kistna, in appeal suit No. 2114 of 1893, reversing the de¬ 
cision of F. C. Parsons. Acting Head Assistant Collector of Kistna, in 
summary suit No. 1694 of 1893. 

The plaintiff, \;rbo •was the Zamindarof Telaprole, sued by his next 
friend under Rent Recovery Act, 1865, to enforce the [117] acceptance 
of a patta by the defendant, who was the Mokhassadar of Chatrazi, with¬ 
in the limits of the plaintiff’s zamindari. The Head Assistant Collector 
decided in favour of the plaintiff. The District Judge reversed his deci¬ 
sion on appeal. 

The plaintiff preferred this second appeal. The second appeal came 
for hearing before Collins, C.J., and Shephard, J., who referrrod to the 
Full Bench the following question :— 

Whether the defendants not being (as is assumed) cultivating 
tenants, are bound to accept a patta from the Zamindar. (See Surya- 
narayana v. Appa Rau (1) and cases cited.) 

The case came on for hearing before the Full Bench constituted as 
above. 

Pattahhirama Ayyar, for appellant. 

Mr. N. Suhramaniam, Raviachandva Rau Saheb, and Sriramulu 
Sastri, for respondents. 

Pattabhirama Ayyar. —The plaintiff in this case is clearly a land¬ 
holder within the meaning of Section 3 of Act VIII of 1865. The only 
question, therefore, is whether the defendant is a tenant within the 
meaning of that Act, for if he is then by Section 9 he is bound to accept 
a patta. Now a tenant is dehned by Section 1 as any person who is bound 
to pay rent to a landholder. Here the defendant is admittedly bound 
to pay kattubadi, and therefore the question comes to this, is kattubadi 

rent or revenue? The nature of kattubadi has been discussed, see 
Venkatarama Doss v. Maharajah of Vizianagaram (2), and Mullapudi 
Balakrishnayya y. Venkatanarasimka Appa Rau {3), But this discussion 
has been with reference only to limitation. Kattubadi, however, is 

• Second Appeal No. 939 of 1895. 

(2) 19 M. at p. 103—Nota. 
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defined as rent (Brown’s * Telugu Dictionary'). It is the rent paid by- 
village servants, as for exanople by a village watchnoan : and it is in fact 
the word used in all cases where services are rendered in consideration of 
only alight rent being imposed for the enjoyment of land. In two cases 
the question was raised whether a landholder to whom kattubadi was 
payable was entitled to enforce the acceptance of a patta, but neither of 
these cases is in point. In Ramachandra v. Jaganmohana (1), the judgment 
proceeded on the ground that kattubadi was in fact nob payable and the 
learned Judges expressly declined to consider whether if kattubadi had 
[118] been payable the acceptance of a patta could have been enforced. 
Id Rama v. Venkatachalam (2) it was held that the landholder to whom 
the ‘ kattubadi ’ was then payable was nob entitled to enforce the accept¬ 
ance of a patta. The facts of that case are not fully reported, bub from 
the head-note it would seem that the ‘kattubadi’ then in question was 
not really kattubadi bub quib-renb; and as quit-rent is collected by the 
landholder as the agent of Government, it is nob rent but revenue. 
[Davies, J.—In this case, does not the Mokhassadar himself stand ih 
the shoes of the landlord, and is he not the person who himself has to 
issue pattas ?] He is bound to issue pattas to the cultivating tenants, 
and so far as they are concerned is a landlord, but at the same time be 
is also tenant to the zamindar. [Subramania Ayyau, J. — If there 
are two classes of tenants—the cultivating tenant and the non-cultivating 
tenant—it may well bo that Act VIII of 1865 applies only to one class 
—the cultivating tenant.] Whenever any rent is payable to a land¬ 
holder, as defined by Section 3, the person bound to make the payment 
is a tenant, and the Act applies to him. It is true that in Ramasami v. 
Bhaskarasami (3), the Privy Council draw a distinction between cultivat¬ 
ing tenants and others and say that Act VIII of 1865 seems to apply 
only to cultivating tenants. But this dictum was not necessary to the 
decision. The ground on which the Privy Council proceeded was that 
inasmuch as there was no pre-existing relation of landlord and tenant 
between the parties to that case, the zamindar was not bound to grant 
the lense there in question, and it was consequently not a patta. The 
decision of the Privy Council is referred to in Ramachandra v. Narayana- 
sami (4). The latest case, however, is Suryanarayana v. Appa Rau (5), 
and here the Privy Council case is also considered; and it was held 
nevertheless that an inamdar who paid jodi was a tenant within the 
meaning of the Act. 

Mr. N. Subramaniam- —According to the definition of landholder in 
Section 1 of Act VIII of 1865, the defendant is a landholder and not a 
tenant. [Davies, J.—The reference assumes him bo be a tenant.] I sub¬ 
mit he is nob a tenant within the meaning of the Act. [CoLLINS, C.J. — 
The reference assumes that be is a tenant within the meaning of the Act 
and you must argue [l 19] the case on that assumption.] The defendant 
is not a cultivating tenant, and according to the ruling of the Privy Goanoil 
in Ramasami v. Bhaskarasami (3), pattas and muchilikas need only be 
exchanged between cultivating tenants and their immediate landlords. 
This ruling was acted upon in Rama v. Venkatachalam (2). Suryanara¬ 
yana V. Appa Rau (5) is distinguishable, for in that case the person, 
against whom the acceptance of the patta was enforced, admitted that be 
was not a landlord; he claimed to be a holder of land with a right of 
occupancy. 


(1) 15 M. 161. (2) 8 M. 576. (3) 2 M. 67. (4) 10 M. 229. 16 M. 40. 
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‘ JUDGMENT. 

• 

SUBRAMANIA Ayyar J.—The plaintiff is a Zamindar and is therefore 
■undoubtedly a landholder mentioned in Section 3 of the Rent Recovery 
Act (VIII of 1865). The defendants own a village in the plaintiB's 
zamindari as mokhassa-inamdars, and as such they have to pay kattubadi 
or fixed money rent annually to the plaintiff. 

The learned counsellor the defendants urged that they being inam- 
dars, ought not to be held to be, within the meaning of the Rent Re- 
. oovery Act, tenants in any sense. 

This contention is however opposed to the course of decisions since 
1883. In Appasami v. Rama Subba (1), it was held that an inamdar 
who paid quit-rent to a supeior inamdar, was in respect of that quit-rent 
liable at the instance of the superior inamdar to be summarily proceeded 
against under the Act as a tenant. In Subbaraija v. Srinivasa (2), it was 
ruled that a permanent lessee of a village forming part of a muttah—though 
he was not an agricultural tenant—was nevertheless a tenant within the 
meaning of Section 12 of the Act, and therefore entitled to institute a 
summary suit for damages sustained in consequence of his having been 
unlawfully ejected by themuttadar. la Baskarasami v. Sivasayni (3), the 
decision was that a Zamindar could under the Act cause the interest of 
permanent lessee (whose holding was-similar in character to that of the 
lessee in the last case)—to be sold for arrears of rent due under the lease. 
And lastly in Suryanarayana v. Appa Rati (4), the Court upheld the 
contention that a Zemindar could under the Act distrain for arrears of 
jodi payable bv inamdars. 

[120] So far as I am aware no doubt has hitherto been thrown upon 
the view of the law adopted in the above decisions, and I believe that a 
considerable number of titles has been created under sales held upon the 
strength of that view of the law. In these circumstances it is I think too 
late to contend that the defendants are not tenants at all within the 
meaning of the Act. 

Moreover the present Order of Reference, as I understand it, assumes 
that the defendants are tenants under the Act for some purposes, and only 
raises the question whether they are tenants falling within Section 3 of 
the Act and the other sections relating to the exchange of pattas and 

muchilikas. 

Now tbe language of the leading section, viz., 3, clearly points to ten¬ 
ants who are directly connected with land as cultivators. Unquestionably 
these are the persons who are sometimes spoken of as cultivating or agric¬ 
ultural tenants but more generally as raiyats. It is this well known and 
very numerous body of people that the Legislature has all along taken 
special precautions to protect, for the simple reason that while tbe agricul¬ 
tural prosperity of the country so much depends on their well being they 
Are peculiarly liable to be oppressed by Zemindars or other landholders 
who have the right to collect rents from them. One of the measures 
adopted very early for ensuring the desired protection to raiyats was the 
compulsory exchange of pattas and muchilikas. In the earliest Regulation 
relating to the subject, XXX of 1802, the following passage occurs in the 
preamble “ to tbe end that cultivators and under-tenants of land may 

* have the benefit and protection of determinate agreements in their 

* dealings with superior landholders and farmers of land, and it being 
necessary to the security and comfort of cultivators and under-tenants 

(1) 7 M. 262. (2) 7 M. 680. (3) 8 M. 196. (4) 16 M. 40. 
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* that the terms of such agreements should be made speci&c to the end 
that cultivators and under-tenants being sensible of tbe advantage of 
such security may have recourse to them for the prevention of disputes; 
‘ wherefore tbe following rules have been enacted f.^r the execution of 
‘ pattas between proprietors or farmers of land, or atnils. and under- 
‘ tenants, under-farmers, or raiyats.” And the opening words of fchefirstr 
lection of the said Regulation are “Proprietors and farmers of land shall 
enter into agreements with tbe inhabitants and cultivators of land on the 
terms on which they respectively occupy such lands.” An.i though, when 
the law as to the recoverv of rent was consolidated and amended in 1865^ 
[121] the cultivators or raiyats were less liable to be subjected to exac¬ 
tions on tbe part of the Zemindars than they had b en in 1802, yet the 
needful continuance of the protection secure ! by thecomnuUory exchange 
of engagements had not materially diminished. Consiquently the 
substance of tbe old law on tbe point was re enacted with the important 
and stringent modification contained in Section 7 of Act VIH to the effect 
that tbe patta tendered should be such as the tenant was bound to accept. 
It is scarcely necessary to add that certain circumstances connected with 
holdings ot raiyats render periodical adjustment of accounts between them 
and the Zemindar necessary, and the annual exchange of engagements in 
their case is therefore of great practical importance. 

Now before proceeding to consider whether the provisions in the present 
law relating to pattas and muchilikas extend also to the case of inamdars, 
such as tbe defendants, I should make a fe w observations with reference 
to tbe assumption made in Section 3 that, in tbe case of tenants mentioned 
therein, there was an existing relation of landlord and tenant which 
would warrant the application by either party for a written agreement; 
inasmuch as tbe learned vakil -for tbe plaintiff, if I understand him 
correctly, seemed to suggest that that assumption was scarcely true of 
cultivators or raiyats above referred to. But that the assumption in ques¬ 
tion has all along been true in respect of tbe holdings of raiyats generally 
admits of no doubt as will be seen from Venkat'ivarasimha Naidit v. 
Dandamudi Kotayya fl), where the true origin and character of holdings 
of raiyats were recently considered. The authorities cited there show that 
raiyats are neither tenants-at-will nor tenants from year to year, but 
possess in tbe lands under their occupation a far more lasting interest, 
and in fact they are peasant proprietors being entitled to what is known 
as the kudivaram right as opposed to the melvaram right or the right of 
the State, That such was the view adopted by the framers of tbe Rent 
Recovery Act is clear from the final report, dated the 2l9t December 
1861, submitted by the Select Committee on tbe Bill which became the 
Rent Recovery Act. After referring to the Proceedings of the Board of 
Revenue, dated the 2nd idem, in which the entire history of the relation 
between Zemindars and [122] raiyats was reviewed, the Committee in 
paragrahs 4 and 5 of their report observe, “without go’ng so far as to hold 
“that Zemindars are only farmers or assignees of the public revenue and not 
“ proprietors of their estates, they (the Committee) unanimously concur 
“ with the Board (of Revenue) that the Regulations of 1802 were intended 
“ to protect the rights of occupants of land under Zemindars by fixing the 
“ maximum rent demandable from them, and forbidding their ejectment aS 
‘ long as that rent was paid. The Committee further hold that Regulations 
“ IV and V of 1822 were passed for the increased protection of such, 


(1) 20 M. 299. 
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oooupaDts of land, in consequence of the passages in the Begulations of 
1802 which spoke of a proprietary right being conferred on Zemindars 
having led to doubt and misapprehension. Ko alteration is, therefore, 
necessary in the principle of this Bill which was framed on the above 
view of the rights of occupants of land under Zemindars " (5 Madras 
Revenue Register, at pages 116 and 117). 

The above extract furnishes the clue to the assumption which is made 
in Section 3 and on which stress was laid on behalf of the plaintiff as if it 
somehow detracted from the view that Section 3 referred only to tenants 
in the position of raiyats ; and in my opinion that assumption is perhaps 
the strongest argument in favour of that view. For the assumption is not 
true in respect of any other description of tenants of zemindari lands. 

Turning now to the case of inamdars in the position of the defend¬ 
ants, it is obvious that they do not strictly come within either the strict 
letter or the spirit of the provisions in question. In the first place the 
inamdars are, it is conceded, not occupants of land but possess only the 
right to receive rents due by such occupants. Secondly, the inamdars 
form a comparatively very small class fairly able to look after their own 
interests in their relation with Zemindars or other superior landholders. 
Thirdly and lastly, the amount of quit-rent or kattubadi, jodi, poruppu or 
by whatever other name it might be known, payable by them to Zemin¬ 
dars or others under grants creating the inams being mostly fixed perma¬ 
nently, there is little or no necessity for periodical revision and settlement 
such as are required between Zemindars and raiyats. Consequently 
exchange of pattas and muchilikas between Zemindars and inamdars 
cannot serve any really useful end. On the contrary, though the exchange 
of such documents between those persons would in truth be nothing more 
than an idle (*^233 formality, yet the neglect of it would, so far as Zemin¬ 
dars are concerned, lead to the serious consequence of loss of rent. 

For these reasons I think that the provisions contained in Section 3 
and the sections which specially refer to it were not intended to apply 
to inamdars in the position of the defendants. 

It remains only to observe that even if a different construction were 
possible, this Court would be precluded from adopting such a construction 
by the decision of the Privy Council in Mavtasami v. BktxskaTasanii (1). 
There it was held that a lease of a village granted by a Zemindar to a 
banker was not a patta within the meaning of the Rent Recovery Act. 
In the course of their judgment their Lordships observe ^ Section 3 
seems to be confined to the relation of tenants who are cultivating the 
^ land and their immediate landlords. The whole Act may not be 
‘' confined to that class, but the intention appears to be by Section 3 and 
the sections which specially refer to it to regulate the relation of 
landlords and tenants of that description.” These observations were 
not obiter dicta, but were necessary for the decision of the case (see 
also Boma v. Venkatachalam f2)). 

I would therefore answer the question submitted in the negative. 

Collins, C. J.—I agree. 

Davies, J.—I concur throughout. 

Benson, J.—I also concur. 
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[124] APPELLATE CEIMINAL—FULL BENCH. 

Before Sir Arthur J. E. Collins, Kt., Chief Justice, Mr. Justice 
Shephard, Mr. Justice Suhramania Ayyar and 

Mr. Justice Boddam. 

Queen-Empress v. Srinivasalu Naidu 

AND ANOTHER.* [5th November, 1897 and 
7th and 18th January, 1898.] 

Criminal Procedure Code—Act X o/1882. Sections 195 (b), 423, 439 and i 76 —Whetfier 
a High Court in revtsion can revoke an order of a Subordinate Court under Section 
476, Code of Criminal Procedure. 

A High Court as a Court of Revision, has power, under Section 439, to revoke 
an order made by a Subordinate Court under Section 476 of the Code of Criminal 
Procedure. 

[F., 34 C. 42 = 11 C.W.N. 125 (127) ; R . 26 A. 249 (259) (F.B.) = A.W.N. (1904) 15; 36 
B. 785 t7B7) ; 40 C 477 (493) = 17 C.L J. 245 = 17 C.W.N. 647 = 14 Cr.L.J. 197 = 
19 Ind. Cas. 197 ; 6 Cr. L. J. 25 = U.B.R. (1907) 1st. Qr. Or. P.C., p. 1 ; 33 M. 
48 = 10Cr.L.J. 420 = 3 Ind. Cas. 934 = 19 M.L.J. 766 (770) = 6 M L.T. 327; 13 
Cr. L. J. 209 (2U) = 14 Ind. Cas. 305 = 22 M.L.J. 419= 11 M.L.T. 367 = (1912) 
M.W.N. 499 ; 18 P.R. 1902 = 78 P.L.R. 1902 ; 6 P.R. 1908 = 103 P.L.R, 1908 = 

7 P.W.R. 1903 ; D., 26 M. 98 = 2 Weir 576.] 

These were two petitions under Sections 435 and 439 of the Crimi¬ 
nal Procedure Code, praying the High Court to revise the order of G. T. 
Mackenzie, Sessions Judge of Coimbatore, dated llth October 1897, in 
criminal miscellaneous petitions, Nos. 32 and 33 of 1897, confirming the 
order of W. C. McMurray, Deputy Magistrate of Ootacamund, dated 23rd 
September 1897, and made under Criminal Procedure Code, Section 476, 
for the prosecution of the petitioners under Section 193, Indian Penal 
Code, for giving false evidence and to revoke the order of the Deputy 
Magistrate. 

These cases came on for hearing before COLLINS, C.J., and Benson, J., 
who made the following order of reference to the Full Bench :— 

Order op Reference to the Full Bench. —The question for 
decision is whether the High Court, as a Court of Revision, has power to 
revoke an order made by a Subordinate Court under Section 476. Criminal 
Procedure Code. 

This Court, following the case of Queen-Empress v. Rachappa (1), 
has decided that the High Court has no such power (Queen-Empress v. 
Narakka (2)), but the Calcutta and Allahabad High Courts have held the 
contrary. See In the matter of the petition of Ehepu Nath Sikdar v. 
Grish Chunder Mukerji (3) ; and In the matter of the petition of Mathara 
Das (4), 

[125] As we have some doubt as to the correctness of the deoisiou 
in Queen-Empress v. Narakka (2), and as the question is one of consider¬ 
able general importance, we think it desirable to refer it for tbe decision 
of the Full Bench. 

[The matter subsequently came on for hearing before the Full Bench 
constituted as above.] 

Mr. R. A. Nelson, for petitioners. 

The Public Prosecutor (Mr. E. B. Powell), for the Crown. 

* Criminal Revision Cases Nos. 428 and 4S9o{ 1697. 

(1) 13 B. 109. (2) 13 M. 144. (3) 16 0. 730. (4) 16 A. BO. 
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Mr.iJ.il. Nelson .—The oases of Quee7i-Empress v. Rachappa (1) 
aod Queeri'Empress v. Narakka (2) are only apparently adverse to the view 
that the High Court has such power. The question of the powers of such 
Court on revision never arose in the former case, the question at issue 
being the powers of a District Court on appeal under Section 195. The 
latter case decided that a High Court on appeal under that section had no 
such power, but a power to interfere on revision was assumed (In the 
matter of the petition of Mathura Das (3).) He relied further on Jn the 
tnatierofthe petition of Khepu Nath Sikdar v. Grish Chunder J^tukerji (4), 
Ahdtil Khadar v. Meera Saheb (5), and In re Devji valid Bhavani (6). 

Mr. E, B. Powell .—The proceedings of a Court under Section 476. 
Code of Criminal Procedure, amount to a " complaint” under Section 195 
(6). See Ishri Prasad v. Sham Lai (7). Whilst Section 195 provides 
for appeals in the case of a " sanction” being given by a Court, no right 
of appeal is given in the case of a “ complaint” of a Court. Section 439, 
which states the scope of a High Court’s powers on revision, confers upon 
it, inter alia, “ the powers conferred on a Court of Appeal by Section 195.” 
Therefore a High Court on revision has no power to interfere with a 
prosecution instituted on the complaint of a subordinate Court. He refer¬ 
red to Queen-Empress v. Rachappa (1). 

JUDGMENT. 

Collins, C. J. —The question whether the High Court, as a Court 
of Revision, has power to revoke an order made by a Subordinate Court 
under Section 476, Criminal Procedure Code, is the subject of this refer¬ 
ence to the Full Bench. 

[126] I am of opinion that the High Court, in revision, has the 
power. By Section 476, a Civil, Criminal or Revenue Court may, if such 
Court is of opinion that there is ground for enquiring into any offence 
referred to in Section 195 and committed before it or brought under its 
notice in the course of a judicial proceeding, after making any preliminary 
enquiry that may be necessary, send the case for enquiry or trial to the 
nearest Magistrate of the first class. It is impossible to hold, as argued 
by the Public Prosecutor, that this proceeding is a mere complaint of a 
public servant. It is an order by a Court. 

By Section 439 the High Court may, in its discretion, exercise any 
of the powers conferred on a Court of Appeal by Sections 195, 423, &c. 
Now, Section 423, Clause (c), gives the High Court power in an appeal 
from any other order” (other than those orders previously mentioned) to 
alter or reverse such order.” An order under Section 476 is not excluded, 
and therefore, in my opinion, is included in Clause (c). 

The case of Queen-Empress v. Narakka (l) is not in conflict with 
either In the matter of the petition of Khepu Nath Sikdar v. Grish 
Chunder Mukerji (4), or In the matter of the petition of Mathura Das(3). 
The Judges in Queen-Empress v, Narakka{2) held that there was no appeal 
against an order made under Section 476, but, as pointed out by Aikman, J., 
in In the matter of the petition of Mathura Das (3), they appeared to 
be of opinion that they had power to interfere in revision. 

It is stated that in Queen-Empress v. Rachappa (1), the learned 
Judges who decided that case came to the conclusion that the High Court • 


(1) 13 B. 109. (2) 18 M. 144. (8) 16 A. fiO. (4) 16 C. 730. 

(5) 16 M. 226. (6) 18 B. 681. (7) 7 A. 871. , 

445 


1898 

Jan. 18. 

Full 

Bench. 

21 U. 124 
(F.B.) = 

2 Weir S93.. 



1898 

Jan. 18. 

Full 

Bench. 

21 H.124 

(P.B.)- 

2 Weir S93. 


21 Mad. 127 Indian decisions, new series [IToI. 

had no power to revise an order under Section 476. I am, however, com¬ 
pelled, with great respect, to differ from tbe Bombay Courts on this point. 

Shephard, J,— Mr. Nehon has justly pointed out that there is in point 
of fact no condict between the case reported in Qiieen‘Empress v. NdTdJaxil), 
and the Calcutta and Allhabad cases mentioned in the order of re¬ 
ference, and that, as far as this Court is concerned, there is no reported case 
in which the power of the High Court to review the action taken by a Subor¬ 
dinate Court under Section 476 of the Criminal Procedure Code has been 
[127] denied. On the contrary the language used in the judgment in 
Queen-Empress v.Narakka (1), is clearly indicative of the view that the 
power is possessed by the High Court, and it is with reference to another 
point that Queen-Empress v. Rachappa (2) was decided. 

It is true that in Section 195 the distinction between a sanction to 
prosecute and a complaint is explained by the provision for appeal contain¬ 
ed in the antepenultimate paragraph. I was at first inclined to accede 
to the argument of the Public Prosecutor, founded on the provisions of 
Section 195; but on consideration I think that the sanction, which a public 
servant may give, or the complaint which he may lodge for the purpose of 
Section 195. are so entirely different from the action which a Court may 
take under Section 476 as to obviate the suggested difficulty of holding that 
the action of the Subordinate Court mav be subject of revision, but not so 
the complaint of the public servant. Under Section 476. the Court be¬ 
fore which an offence has been committed has first to hold such preli¬ 
minary inquiry, as may be necessary, then to send the case for inquiry 
to a Magistrate and bo send the accused in custody or take security for 
his appearance, and finally, if it thinks fib, to bind over the witnesses to 
give evidence. These are all steps which only a Court or a Magistrate 
could take. They differ in kind from tbe complaint which a public ser¬ 
vant may lodge. The words used in Section 439 giving the High Court 
powers of revision are general. The section does nob refer to Section 
476 and does nob contain any words indicating an intention to exclnde 
from the operation of the section proceedings taken under Section 476. I 
concur in the view expressed by Aikman. J., in In the matter of the petition 
Mathura Das (3) and answer the question referred in the affirmative. 

SuBRAMANIA AyYAR, J. —I am of the same opinion, though at first I 
was inclined to take a different view. No doubt Section 195 draws a 
distinction between sanction given by a public servant and a complaint 
by him. Bub it is difficult bo support the suggestion that Section 476 
only lays down provisions as to how a Court empowered to act under it is 
to make a complaint. I think there can be no doubt that what is done 
under the latter section constitutes a “ proceeding, which is open to 
revision under Section 439 [128] since there is nothing in the Code 
expressly prohibiting such revision. I, therefore, concur in answering 
the question in the affirmative. 

Boddam, J. —I agree with the judgment of Shephard, J. 

[These cases coming on for final hearing after the above decision 
of the Full Bench, the Court delivered the following 

JUDGMENT. 

The Full Bench has decided that we have tbe power to interfere 
to prevent a prosecution ordered under Section 476, Criminal Procedure 
Code, from being proceeded with. On the merits, however, we find 
no case whatever for interference. We dismiss both the petitions]. 

(0 13 M. 144. (2) 13 B. 109. (3) 16 A. BO, 
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21 M. 128 (F.B.) = 8 M.L.J. 69. 

APPELLATE CIVIL—FULL BENCH. 

Before Mr. Justice Shephard, Mr. Justice Suhramania Ayyar, 

Mr. Justice Davis and Mr. Justice Boddam. 


Marudamuthu Nad an and others iPlainti^s), Appellant v. 
Sktmvasa Pillai and others {Defendants), 
Bespt'vdcnts.* [2Qd April, 5th November, and 
liLh D. cember, 1897 and 31st January, 1898.] 

Bindu La'ff—Transfer by Hindu widow of part of her estate—Consent'of reversioner. 

• A Hindu widow with the consent of A, the then nearest reversioner, sold part 

of the propT^rty inherited by her from her husband. A predeceased the widow 
and on bet deitb B. G and D were the nearest reversioners, and they now sued 
to recover the property. It appeared that the sale was not justified by circum¬ 
stances of legal necessity and that D bad been born after the sale had taken 
place; 

Held, that the sile was not binding on the plaintiffs or any of them. 

lOverr., 16Ind. Gas, 7l0 (713) = 23 M.L.J. 363 (367) = 12 M.L T.325 = (19l2) M.W.N. 
1223 : Diss., 35 0 i»39^8C.LJ. 280= 12 G.W.N. 837 ; 15 Ind. Gas. 637 (638); 
P., 13 M L.T. 143 = (1913» M.W.N. 448 : R., 30 A. 1=5 A.L.J. 1=9 Bora. L R. 
1348 = 6 G.L.J. 766= 12 G.W N. 74=35 I. A. 1 = 17M.L.J. 605 = 3 M.L.T. 1 = 11, 
O. C. 78 ; = 2r> M. 143 (154) = 12 M.L.J. 197 (206) : 31 M. 366 (P.B.) = 18 M L J. 
309 = 3 M L. I' ;r>6;32M. 206= 19 M.L.J. 88 = 5 M.L-T. 122;17 G.L.J. 499 
(515) = 17 G.W.N. 701 ; 8 B.G. 21 (23) ; 17 P.R. 1902 = 16P.L.R 1902; 151 P.L. 
R. 1910 ] 

Second appoil at?ainst the decree of T. M. Horsfall. District Judge 
■of Tanjore, in atjpeJ suit'No. 537 of 1894, confirming the decree of 
S. Dorasami Ayvar. District Munsif of Tanjore, in original suit No. 680 of 

1892. 

The facts of tlie case are stated above sufficiently for tbe purpose of 
this report. 

The plainti It's [^referred this second appeal. 

[129] This snoiid appeal first came on forheariug before SUBRA- 
MANIA Ayyar and Benson, JJ., who made the following order of 
reference to the Full Bench ;— 

Order op Hepeubnce to the Full Bench.— A Hindu widow, 
having sold a portion of the property inherited by her from her husband, 
the plaintiffs, as, reversioners, impeach the sale and sue to recover posses¬ 
sion of the property. Tlie finding of both the Courts is that the sale was 
Dot made for a necessity rendering it binding upon the reversioners as a 
Bale. It is, ho\vevr*r, contended before us that the consent of the then 
nearest reversioner, Kolandavelu Nadan, renders the sale binding upon 
the present plaintiffs, who were the reversioners entitled to the estate at 
the time the succession opened. The first and second plaintiffs but not 
the third plaintiff were, it is to bs observed, in existence at the time of 
the sale. 

The authorities hearing upon tbe question involved in the plaintiffs’ 

(appellants’) contention are not easily reconcilable, and the question 

itself is of considerable general importance. 

We resolve, therefore, to refer for the decision of a Full Bench the 

following question, viz. : — 

Whether the assent of the said Kolandavelu Nadan renders tbe sale 
binding upon all or anv. and. if so, which of the plaintiffs? 

• Second Appeal No, 287 of 1896. 
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[The matter came on for hearing before the Full Bench as constituted 
above.] 

Sivasami Ayyar. for appellants. 

Pattabhirama Ayyar, for respondents Nos. 1 and 2. 

Sivasami Ayyar. — At the time of the sale there were alive besidesthe 
consenting reversioner, plaintiff No. 1, the father of the plaintiffs Nos. 2 
and 3 and plaintiff No. 2 : plaintiff No. 3 was born since. Under these 
circumstances the consenting reversioner could not by his consent render 
the sale valid against the plaintiffs. The authorities are summed up in 
Maynes' Hindu Law,’ paragraph 592. It requires the consent of all 
those likely to be affected by the alienation to render it valid. Ramphal 
Rai v. Tula Kuari (1) followed in Madan Mohan v. Puran Mai (2)* 
[SuiiRAMANIA AyvaR, J.—The Allahabad Court holds that the widow 
cannot accelerate the succession bub that it is nob clear. Shbphard, J.— 
Does nob the Privy Council in Behan Lai v. Madho Lai Ahir Gayawal[2^) 
differ from the Allahabad view?] That case does not conclude [130] the pre¬ 
sent. The phrase may be accepted ” at page 241 means assuming that for 
the purpose of the present case. But taking it that the Privy Council holds 
that it is open to a widow to accelerate the succession she can surrender 
her estate to the next reversioner in its entirety : she cannot, however, 
reserve any part of it to herself either as to the time or quantity. The 
matter is discussed by Garth, C. J., in Nobokishore Sarma Roy v. Bari 
Nath Sarma Roy (4) where the distinction between a relinquishment 
whereby the next heir is let in and an alienation by the widow is explained. 
There can be no partial relinquishment if the transaction is to pass the 
estate like the widow’s death (Radha Shyam Sircar v. Joy Ram Senapati 
(5). [Shephard, J.—There the four reversioners were of the samd 
grade which distinguishes that case from the present.] The case supports 
my proposition that the relinquishment to have the effect contended for 
must be complete. [SuBUAMANIA Ayyar, J.—There are Calcutta deci¬ 
sions upholding alienation of part of the estate.] Yes, for instance, Hem 
Chunder Sanyal v. Sarnamoyi Debt (6). The judgment is summed up at 
page 361; the second proposition there stated, which the Judges say is in 
accord with the decided cases (they do not say in accord with Hindu 
Law), is I submit wrong , it goes beyond the ruling of the Privy Council 
in Rani Anand Kunwar v. The Court of Wards (7),; see also Kolandaya 
Sholagaii V. Vedamuthu Sholagan (8). The fact that, under certain circum* 
stances, a reversioner not being the nearest reversioner can sue supports 
my argument if the widow could alienate validly with the consent of the 
nearest reversioner the remoter reversioners would in no case be permitted 
bo intervene. 

The ruling in Behari Lai v. Madho Lai Ahir Gayawal (3) must be 
applied only subject to the reasons for the decision and not in aid of fraud 
and the fiction of acceleration of the succession as on the widow’s death 
must not be extended to the case of partial alienation. 

Pattabhirama Ayyar. —The principle laid down in Collector of 
Masulipatam v. Gavaly Vencata Narrainapah (9) governs the case ; the 
consent not only raises the presumption of necessity and evidences iti 
but it does more, it gives validity to the alienation. 


(1)6 A. 116. (2) 6 A. 288. (3) 19 0. 286. 

(4) 10 0. 1102. (5) 17 C. 896. (6) 22 0. 354. 

(7) 6 0. 764.. (8) 19 Al. 337. (9> 8 U.I.A. 529 (650). 
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[131] See also Raj Lukhee Dabeav. Gokool Chunder Ghowdhry (l). The 
case of Rani Anand Kunwar v. The Court of Wards (2) is not inconsistent 
with this view, for there it was an adoption which was in question and 
the case is disti guisbable on that ground {Raj Lukhee Dabea v. Gokool 
Chunder Choxudhry (1)). As to the person interested there is none except 
the nearest reversioner. [SUBRAMANIA Ayyar, J. — Would the consent of 
the nearest reversioner bar all the others?] Yes under the circumstances 
of the present case, but the consent of one reversioner would not bar 
others of the same grade. The circumstance that the alienation here did 
not comprise the whole of the property does not render it inoperative. 
The whole of the widow's interest in the property in question is dealt 
with and that suffices. See Varadayya v. Venkatasubbayya (3) and 
Raghava Mudaliar v. Narayanasami Mudaliar (4) as to the supposed 
doctrine that while an entire renunciation by a widow is valid and a 
partial renunciation is invalid, the case might be nut of a transaction by 
which the parties thought they ware dealing with all the properties and 
there ultimately proves to have been more, can it be that the whole trans¬ 
action would fail? Again, bow if she conveys the whole in several parts 
to several people? [Subramania Ayyar, .T.—The Court would consider 
whether there was in substance a complete renunciation.j See Noferdoss 
Roy V. Modhu Soondari Burmonia (5) and Cossinaut Bysack v. Hurroo^ 
soondry Dossee (6). He also cited Collector of Madura v. Moottoo 
Ramalinga Sathupathy (7), Narasimha v. Venkatadri (8), and Varjivan 
Rangii v. Ghelji Gokaldas (9). 


1898 

Jan. 31. 

Full 

Bench. 

21 H.128 
8 1I.L.J. 68v 


JUDGMENT. 

Shephard, J,—In considering the question referred by the Division 
Bench, I think we may safely start from the position assumed by the 
Judicial Committee in Behari Lai v. Madho Lai Ahir Gayaval (10), 
namely, “ that, according to .Hindu law, the widow can accelerate the 
“ estate of the heir by conveying absolutely and destroying her life- 
“ estate.” Whether the power thus conceded to the widow in Bengal 
should be allowed to her in this Presidency, where there is no such 
current of decisions as there [132] is in the other Presidency, is a matter 
which it is not necessary to consider. The observation of the Judicial 
Committee is a strong authority for the proposition that if the next 
reversioner’s consent by itself is to validate the widow’s conveyance, that 
conveyance, must be absolute having the effect of destroying the widow’s 
estate altogether. In the case cited the grantee was at the date of the 
grant the apparent reversionary heir entitled to take on the death of the 
grantor, and the conveyance, though it seems to have comprised all the 
property, fell far short of amounting to an absolute surrender of her 
estate. It was argued that the case of alienations to strangers stood on 
a different footing and that the consent of the apparent reversionary heir 
could take the part of legal necessity for the alienation so as to make it 
binding on the eventual heirs. I do not think the dicta cited support 
this contention (Collector of Masulipatam^, Cavaly Yencata Narrai- 
napahdl), Raj Lukhee Dabea v. Gokool Chunder Chowdhry (1). The 

(l) 13 M.I.A. 209 (228). (2) 6 0. 764(772.) 

( 8 ) Appeal No. 158 of 1690 (onreported). 

(4) Second Appeal No. 1022 of 1692 (uorepoEted). (See 4 M.L.J. 86 .) 

(5) 6 0 783 (735). ( 6 ) 2 Morley's Digest 198. at p. 216. 

(7) 19 M.I.A, 897 (442). ( 8 ) 8 M. 990. (9) 6 B. 563. 

(1(3 19* 0. 986 (941), (11) 8 M.I.A. 599 (551). 
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ooDsenfe of the reversionary heir may afford evidence of a legal necessity 
justifying the widow’s alienation, bub apart from that its efficacy is no 
other than that recognized in Behari Laly. Madho Lai Ahir Gayavjal(\), 
It was furthf-r contended that the rule laid down by the Judicial Com¬ 
mittee would be satisbed, if the widow surrendered absolutely her entire 
intero't in a particular part of the inheritance and that an alienation of 
that part neight therefore be valid, notwithstanding that other property 
being part of the inheritance remained in her hands. The reasons for the 
rule show that this cannot have been the meaning of the Judicial Com¬ 
mittee. The condition that the widow must surrender tbe whole inherit¬ 
ance, if she desires to make a valid conveyance, must infallibly operate as 
a check on the frequency of such conveyances, whereas it would practi¬ 
cally be no check at all to require her to divest herself completely of her 
interest in pome part only of the inheritance. 

I think we may fairly assume that the Judicial Committee, when 
making the observation cited, had before them the ju-dgment of the Full 
Bdnch in /^o6oA:is/iore Sarma Roy v. Hart Nath 5arma iioy(2j: and that, 
as I ga her from the report, was a case in which the whole inheritance 
bad been alienated by the widow (see particularly per Garth, O.J., page 
1108 and per Mitter, J., page 1110). 

[133] I am of opinion that the question referred to us should be answered 
in the aprelUnts’ favour. 

SuiJKAMANiA Ayyar, J.—I am of tbe same opinion. I think ii 
unnecessary to go into the question, whether the Hindu law according 
to the t‘‘X»^s or the commentaries lends support to the doctrine that a 
female h dding a qualified estate can validly surrender such an estate, so 
as bo entitle the then immediate reversioner to enter upon the inheritance 
and to hold it absolutely as if the succession bad opened by tbe natural 
or civil death of the qualified owner. ' Though there has been no course 
of decisions on the point in this Presidency as in Bengal, yet instances 
have occuried which show that parties have acte i upon the view that such 
surrenders are valid in these parts as well. This apnears even from some 
of the ca<e3 which have come before tbe Courts. Since there is nothing 
in the doc'rine itself which makes it less suited to the community in this 
Presidency than to the community in Bengal, it is not surprising that the 
Calcutta rulings have in practice been followed in this Presidency also. 
In such circumstances the rule, as stated by the Judicial Committee in 
Behari Lai v. Madho Lai Ahir Gayawal (1), should, I think, be taken to 
be a ruie applicable to this Presidency too, subject no doubt to the restric¬ 
tion pointed out by their Lordships, viz., that the surrender should be 
absolute and complete and that the whole limited estate should be with¬ 
drawn—a restriction that would guard against the injurious results which 
would follow if the rule were not so qualified. As. however, in the present 
instance the alienation by tbe widow was of hut a part of tbe estate, tbe 
case must be held not to fall within the rule stated above. 

The answer to tbe question referred, in my opinion, therefore, is that 
the assent of Kolandavelu Nadan does not render tbe sale binding upon 
any of the nlaintiffs. 

Davies, J.—I concur in the judgment of Shephard, J. 

Boddam, j.—I agree. 

[This second anpeal came on for final hearing, and the Court deliver¬ 
ed the following judgment, 


(1) 19 0. 236 (241.) ^ 


( 2 ) 10 0 . 1109 ; 
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YIM 


JUDGMENT (FINAL) , . 1808 


In accordaooe with the judgment of the Full Bench we must hold 
^afe the alienation is not binding on the plaintiffs. ’ 

^ [134] In the result, we set aside the decrees of the Courts below and 

give judgment for plaintiffs for possession of the land sued for on their 
paying Rs. 230 within three months from this date, failing which tho 
suit will stand dismissed with costs throughout. If the payment is duly 
made each party will bear their own costs throughout.} 


JAN. 31- 


Full 

Bench. 


21 M. m 
8 M L J. 69.. 


21 ». 134=^7 H.L.J. 196. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania, Ayyar and Mr. Justice Benson. 

PICHUVAYYAN ^.Plaintiff), Appellant v. Vilakkudatan Asari, 

' {Defendant No. 2), Bespondent* [5th, and 6 th April, 1897.] 

JSeyulation VT of 1831 (Madras), Section S-^Village service inatn—Village blacksmith 
— Limitation, 

i 

The mortgagee of maoiam land attached to the horeditary office of village 
bUcksmilh sued in the Court of a District Muosif for possession, to which he 
claimed to be entitled under bis mortgage ; and there was evidence that he had 
been in possession for many years up to a date not long prior to the suit : 

Held, that, as the plaiotiff could have sued only under Regulation VI of 1631 
in a Revenue Court, he could not, under Limitation Act, 1877, Section .28,acquire 
a title by prescription to the land. 

IP., 9 Ind. Cas. 796 = 9 M L.T. 430 = (1911) M.W.N. 208; R.. 33 M. 488 (491) = 5 
Ind. Cas. 477=7 M.L.T. 198] 

Second appeal against the decree of W. Dumergue, Oistriefe 
Judge of Madura, in appeal suit No. 170 of 1895, reversing the decree of 
S. Kamasami Ayvangar, District Munsif of Sivaganga, in original suifc 
No. 481 of 1894. 

Tde plaintiff, alleging that he was the possessory mortgagee, sued 
to eject the defendants from the land alleged to be comprised in his-Yuort' 
gage. He obtained a decree in the Court of First Instance'and the second 
defendant appealed to the District Court. i 

The District Judge said :—“ The plaint land is admittedly mahtam 
land attached to the hereditary office of village blacksmith and is in the 
possession of the second defendant who is the bolder of the office* The 
District Munsif has held, inter alia, that the mortgage is valid and that 
the second defendant is estopped from questioning its validity, but be has 
■^Utir^ly over-tl35] looked the provisions of Regulation VT of 1831.* Onebf 
the objects of that Regulation, as stated in the preamble, ^s, to declare 
that all emoluments attached to various hereditary village and other 
dffioes (other than the office of Kurnam established by Regulation XXIX 
of 1802) in the Revenue and Police departments 'are inalienable by mort> 
6 ag 9 . sale, gifts or otherwise ’ and Civil Courts are precluded l^y Seoti 9 Q 3 
from taking cognizance of any claim? to the enjoyment, b( any^of '^hp. 
emoluments,annexed to such offices. In Bamitha Kouri^an, .Miithu 
Kounddn ( 1 ), the question to be decided was whether a certain lafi4 
alleged to be ‘ maniam ’ was or was not * maniam ’ and this question was 

___ _ _ _ _f 

* Second Appeal No. 990 of 169(>. 
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held to be within the jurisdiction of a civil tribunal, but in Palamalai 
Padayaohi v. Shanmuga Asari (1) the Full Bench decided that a suit for 
the posse^^sioQ of the emoluments of an hereditary office is not main*- 
tainable in a Civil Court. No doubt in that case the plaintiff claimed 
also a right to the office, bub, consideriog the terms of the preamble and 
pf SectioQ 3, Regulation VI of 1831, the same rule is, in my opinioUr 
applicable to this case also, where the plaintiff seeks to obtain possession 
of the maniam lands and to eject the office holder. Hence the decree of 
the Lower Court must be reversed and the plaintiff’s suit dismissed with 
costs throughout. ” 

The plaintiff preferred this second appeal. 

Kuppusami Ayyar, for appellant. 

Desikacharyar, for respondent. 

JUDGMENT. 

Blacksmith and carpenter inams are within the purview of Regulation 
VI of 1331 (letter from the Sadr Adalab to Government, dated 30th June 
1852, and Palamalai Padayachi v. Shanmuga Asari (1). The plaintiff 
did not allege in his plaint a title by adverse possession for over twelve 
years, nor was there any issue on such plea. Moreover as the plaintiff 
could have sued only under Regulation VI of 1831 in a Revenue Court but 
not in a Civil Court for recovery of the inam land and as the Indian Limi* 
tation Act does not prescribe any period of limit for suits under the RegU' 
latioD, the plaintiff could not under Section 28 of the Act acquire a title by 
prescription. 

The second appeal, therefore, fails and is dismissed with costs. 


21 M. 136. 

[136] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 

, • 

Fischer (Defendant No. 2), Appellant v. Kamakshi PlLDAl, 
{plaintij)^ Bespondent.’^ [2nd August, 1897.] 

Bent Recovery Act {Madras)^Act Will o/ 1866, Section 11— Enluineement of rent-^ 
Custom. 

The imposition by a zamindar of garden assessment on land brought under 
garden oultivat.ioo by a tenant who improved the land by sinking a well after 
1865 is illegal, akhough there might be a custom in the zamindari of charging a 
varying assessment according to the kind of crop raised. 

38 M.1 444 = 15 M L.J. 392; 31 M. 17 = 17 M.L.J. 613 = 3 M.D.T.lOl; Appr.. 38 
M. 338 = 15 M.L.J. 14; R, 86 M- 4(6) = 10Ind. Cas. 68 (69)=9 M.L.T. 443 
= (1911) 1 M.W.N. 315 (316) I 4 Ind. Oas. 98 = 6 M.L.T. 310; 5 Ind, Oae. 911 
= 20 M.L.J, 142=8 M.L.T. 115; D., 30 M. 610 = 17 M.L.J. 518 = 3 M.L.T. 

/ 466; 31 M. 19 = 17 M.L.J. 511 = 3 M.L.T. 103; 14 Ind. Cas. 668 (666)=23 

< 69.] 

'Second appeal against the decree of W. Dumergue, District Judge 
of.Madura, in appeal suit No. 257 of 1895, affirming the decree of K, 
Erishnama Chariar, District Munsif of Madura in original suit No. 539 pf 
i894. ' 

• |l • * _;_ — 


* 8«oond Appeals Nos* 1096 to 1099 of 1896. 

a)' 1 ^‘m. aW. 
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The plaintiff was a tenant in the Bodinaikanur zamindari; the first 
defendant was the zemindarni, and the second defendant was the mort¬ 
gagee in possession of the zamindari. The plaintiff sued to compel the. 
defendants to grant him a proper patta. 

The facts of the case were stated by the District Judge as follows :— 

The plaintiff held lands classed as faisal punja in the zamindari. He 
cultivated them with punja crops and paid the faisal punja teervah on 
them until the end of fasli 1300. In fasli 1301, he made a well, at hie 
own expense, and since then cultivated garden crops. Thereupon, the 
second defendant tendered him a patta for fasli, 1302. charging a higher 
rate of rent in place of the faisal punja teervah rate. He refused to 
accept this patta and maintained that the defendants were not entitled 
to collect more than the faisal rate. The defendants on the ether band- 
oontended that according to a custom which prevailed in the zamindari 
oven before the settlement, the tenants are bound to pay according tatbe 
thavanai" of the crops, in other words, that the rent varies with the crop. 
They admitted that the land bad become fit for garden cultivation 
only by reason of the improvements effected by the plaintiff. The 
DIstriot Munsif held that evidence of the [137] custom was inadmissible 
and that the defendants were not entitled to levy anything beyond the 
faisal rate, and accordingly passed a decree for the plaintiff. On appeal 
the District Judge found that the rate claimed for garden crops was a 
customary rate in the zamindari, but that the faisal accounts of the 
zamindari were not shown to recognize rates of rent varying with crop, 
and he dismissed the appeal. 

Defendant No. 2 preferred this second appeal. 

Tirumalasavn Chetti, for appellant. 

Respondent was not represented. 

1 


1897 

AUO. 9. 


APPBIi- 

LATB 

Civil. 

2t M. 130.^ 


JUDGMENT. 

It is admitted that the garden crop in this case is the result of ah 
improvement effected by the tenant in sinking a well. According to the 
law (Section 11, Madras Act VIII of 1865) the landlord is precluded from 
enhancing the rent oo account of improvements made by the tenant (per 
Muttusami Ayyar, J.— Venkatagiri Raja v. Pitchana (1) ). The impo; 
fiitioQ of garden assessment is clearly an enhancement of the rent. It 
was, however, contended that the zamindar was, in accordance with the 
custom of the zamindari, entitled to the assessment claimed. 

The custom relied upon appears to have been an alleged custom of 
charging a varying assessment according to the kind of crop raised; such 
a custom would, if established, be valid, but it could not derogate from 
the rights secured to tenants by Section 11 of the Act of 1865... The 
custom could only be upheld in so far as it might not conflict with' the 
Statute law. In other words, the landlord would be entitled to Vacy the 
Kates according to the cultivation only in cases where the variation in the 
crop was not the result of improvements made by the tenant. • t ) 

^ Our attention has been drawn to Fischer v. Narayanan {2), In tbit 
OafAe, however, there is nothing to show that the well had been construh^- 

ed after Act VIII of 1865 came into force. Prior to that Act zamifiddlB 
sometimes collected an enhanced rent on garden crop raised with the aid 

—--------; --- 

(2) Civil Bevision- Petition No. 195 of 1895 (nnrepoTted,) 



(1)9M. 37. 
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of wells Conatructed by the teoauts, and a usage under which a zamindar 
made such collection might not be unreasonable. But such a usage can¬ 
not affect the present case where the improvement was effected in 1891. 
In this view the second appeal fails and is dismissed. 

> <• . 21M, 188- 

[138] APPELLATE CIVIL. 

Before Mr, JusticczSubramayiia Ayyar and Mr, Justice Davies. 

4 

>LjK-KSSA Menon [Defendant No. 12), Appellayit v. 

SUAMU Patter and another (Plaintii and Defendant . 

No. 1), Respondent'^ [I9th August, 1897.] 

hlalabar /aaanij’ right to compensation for improvetnents — Comp6nsat%on\for improve-^ 
tnents and arrears of rent set off. 

As regards the right to the value of improvements, there is no dislindtios 
between a tenant under a kanomand under a verumpattom. ' 

The right of the landlord to set o£[ agiinst the value of the improvements any 
rent due to him must prevail against any alienation made by the tenant of hi# 
right to compensation. 

[B., 25 M. 568 (571).] 

Second appeal against the decree of A. Veokatarainana Poi, Subor¬ 
dinate Judge of South Malabar, in appeal suit No. 325 of 1885, affirming 
the decree of P. Raman, Acting Additional District Munsif of Calicutj 
in original suit No. 645 of 1894. 

Tne plaintiff sued to recover possession, together with arrears of rent, 
of certain land demised by him to defendant No. 1. The plaintiff 
admitted that certain improvements had been made by the defendant and 
offered to deduct their value from the arrears of rent. Defendants Nos. 2 
to 9 were joined as being members of first defendant’s barwad. Defendants 
Nob. 12 and 14 were mortgagees from defendant No. 1, and they denied 
the plaintiff’s right to credit the value of improvements against arrears of 
rent and claimed priority over the plaintiff^s claim for rent. The District . 
Munsif overruled the contentions of defendants Nos. 12 and 14 and, having 
assessed the value of improvements for which the plaintiff was charged 
for with compensation, passed a decree for surrender of the land. This 
decree was affirmed on appeal by the Subordinate Judge. 

Defendant No. 12 preferred this second appeal. 

Qovinda Menon, for appellant. 

Rytu Nambiar, for respondent No. 1. 

i ^ ' JUDGMENT. 

' So far as the right to the value of improvements goes, there is do 
distinction between a tenant under kanom” and [139] under "verum-^ 
^atbom,’* As pointed out in Achuta v. Kali (1), the right to receive such- 
compensation becomes perfected only at the time of eviction, and subject 
to the customary incidents attending to the tenure. Consequently the right* 
of the landlord to set off against the value of the improvements any rent 
due to him under the lease must prevail against any alienation made by, 
the tenant of his right to compensation, when it is in an inchoate state. , 

^ The second appeal therefore fails, and it is dismissed with costa., ^ 

* econd Appeal No. 1530 of 1896. 

^ r/i.:*- ■ <1) 7 M. 546. . ■ 
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• 31 M. 139=>7 H L.J. 819.^ 

APPELLATE CIVIL. 

Before Mr. Justice Subramima Ayyar and Mr. Justice Benson.i 


Perianna Goundan {Plaintiff), Appellant v. MaTHUVIKA 
GoUtSDAN AND ANOTUKR (Defendants), Respondents * 

L23rd August, 1897.] 

lAmiUxtion Act^Act XV of 1877, Schedule II, Article 132—Sui( on a Bhypothecation 
6on(i, dated 1876, to setmre money payable on demand.\ 

In a Buit to recover prinoipal and interest due on a hypothecation bond exeonk* 
ed before the Transfer of Property Act was passed to secure a lnao payable on 
demand, it apptared that the plaint was filed more than twelve years after the 
da e of the document sued on : 

H li, that the suit was governed by Limitation Act, Schedule II, Article 132, 
and that aa aotUil demuvl was not ueoesitry to esi-ibli-tU a starjat* point for 
limitation and that the suit was barred by limitation. 

Second appeal agunst the decree of D. Broadfoot, Acting District 
Judge of Triohinopoly, io appeal suit No. 4 of 1895, affirming the decree 
of G. Narasimhalu Naidu, District Munsif of Kulitalai, in origiual suit 
No. 513 of 1893. 

Suit to recover principal and interest due on a hypothecation hood, 
dated ISth August 1876, and executed by defendant No. 1 in lavour of 
the predecessor-in-title of the plaintiff to secure together with inteiest 
Rs. 80 payable on demand. The District Munsif held that ihe t^uit was 
barred by limitation and passed a decree for the defondauts, wh ch was 
affirmed on appeal by the District Judge. 

[140] The plaintiff preferred this second appeal. 

Sundara Ayyar, for appellant. 

Krishnamachariar, for respondent. 

JUDGMENT. 

There can be no doubt but that, under the general law, money lent, 
payable on demand, is due from the date of the loan; in otlier words* 
there is a cause of action on the date of the loan. 

This being so, wa must hold that, iu a suit brought to enforce payment 
of,money 80 lent, the money must be taken to have become due, within the 
meaning of the column 3 of Article 132 of Schedule II of the Limitation 
Act, on the date of the loan. To hold otherwise would lead to an anomaly 
for which there is no justification. It it was intended that money lent 
on the security of imnaoveable property, though payable on demand, 
should not be subject to the general rule as to money lent and payable on 
demand (Article 59), the laogu ^ge of the third column of Article 132, would 
have been so framed as to make this clear. 

We cannot therefore accept the appellint’s contention that, in a 
case like the present, an actual demand is necessary in order to establish 
a starting point for limitation under Article 132. 

According to the decisions of this Court, Article 132 not Article 147 
—is applicable to the present case, the instrument being adnoUtedly one 
executed prior to the Transfer of Property Act. Whether it might be 

j I ■ I . 
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1897 different if the instrumeDt had bean executed after the Transfer of Pro- 
Auo. 33. party Act came into force, we need not now decide. 

The appellant’s suit was therefore barred and was rightly dismissed. 
We dismiss this second appeal with costs. 


21 M. 141 = 7 M.L.J. 27S. 

[14i] APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar and Mr, Justice Davies. 


Natesan Chetti and others (Defendants Nos. 2 to 4). Appellants 

V. SOUNDARARAJA AYYANGAE AND ANOTHER (Plaintiff No. 1 

and Defendant No. 1), Respondents.*^ 

[24th August and 2nd September, 1897.] 

hiviitatxon Act—Act XV of 1877, Schedule II, Article 111— Enforcement of vendor's lien. 

Id 1887 the plaintiff sold lj»od to defendant No. 1 who ia 1894, while part of 
the purchase mooey remained unpaid, sold it to the defendants Nos. 2 to 4, who 
had notice of this faot. The plaintiff now in 1895 sued to enforce his ven* 
dot's lien; 

Held, that the suit was barred by Limitation Act 1877, Sohedulo 11, 
Article 111. 

[Ojrepp., 29 M. 305 ; Dias,, 21 A. 454. 9 O.C. 284 : P., 24 M. 233= 10 M.L.J.349 ; R., 
4 N.L.R. 49 (54); 4 N.L.R. 90 (93) ; D., 26 M. 686 (714) (P.B.)] 

Second appeal against the decree of T. M. Horsfall, District Judge 
of Tanjore, in appeal suit No. 499 of 1895, reversing the decree of 
N. Sambasiva Ayyar, District Munsif of Tiruvadi, in original suit No. 82 
of 1895. 

In 1887 the plaintiff sold certain land to defendant No. 1, it being 
agreed that as part of the price defendant No. 1 should pay a sum named 
to a creditor of bis vendor. In 1894, defendants Nos. 2 to 4 who had 
notice of this arrangement and of the fact that defendant No. 1 had not 
carried it out, purchased tbeland from him. The plaintiff now sued in 
1895 to recover the amount remaining unpaid asserting a lien on the land. 
The District Munsif passed a personal decree against defendant No. 1 
only. On appeal the District Judge following VirchaTid Lalchand 
V. Kumaji (1) held that the plaintiff's lien for unpaid purchase mouey was 
still enforceable under the twelve years’ rule in Limitation Act, 1887. 
Schedule II, Article 132. and accordingly modified the decree of the 
District Munsif and passed a decree as prayed. 

Defendants Nos. 2 to 4 preferred this second appeal. 

Pattabhirama Ayyar, for appellants. 

Krishnasami Ayyar, for respondent No. 1. 

JUDGMENT. 

This is a suit to enforce the lien possessed by a vendor of immoveable 
property in respect of unpaid purchase [142] money. The Court of First 
Instance decided that the case fell within Article 111 of the Limitation 
Act. But the Lower AnpeHate Court, following Virchand Lalchand y. 
Kumajid), held that Article 132 applied. 

* 86cond Appeal No. 1383 of 1896. 

(1) 18 H. 48. 
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Now Article 111 refers solely and io unmistakable terms to suits such 
as the present, while Article 132 deals with suits for money charged upon 
immoveable property generally. In the case cited above, no reasons were 
stated as to why the learned Judges arrived at the conclusion that Article 
111 was inapplicable to oases similar to this, and that conclusion is op¬ 
posed to the well established canon of interpretation that, as a rule, 
general provisions do not derogate from special provisions, but that the 
latter do derogate from the former. Generalia specialibus non derogant, 
specialia derogant generalibus. It is scarcely necessary to observe that, if 
Article 111 does not apply to such suits as the present, it is impossible to 
see to what suits it would apply. With all deference therefore to the very 
learned Judges who decided the case which the Lower Appellate Court 
followed, we must hold that the class of suits to which the present belongs, 
falls under the special provision, viz.. Article 111, and that class is ex¬ 
cluded from the comparatively general Article 132 applicable to cases of 
money charged on immoveable property not specially provided for in the 
Act. 

In this view, the suit, having deen brought after the expiry of 3 years 
from the date mentioned in column 3 of Article 111, was clearly barred. 
We therefore allow the appeal, reverse the decree of the Lower Appellate 
Court and restore that of the District Munsif. The respondents must pay 
the appellants’ costs in this and in the Lower Appellate Court. 


21 M. 148. 

[143] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 

SyaMALARAYUDU {Plaintiff), Appellant V. SUBBARAYUDU AND 
ANOTHER {Defendants), Bespondents.* [7th September, 1897.] 

Uortgage^Discharge of encumbrance by intending ■purchaaer^* Bona fides.’ 

A having mortgaged land to B agreed to sell it to G and then to D, in whose 
favour he executed a conveyance bearing a date prior to the oontraot with 0. 0 
sued k and D to have the conveyance set aside and his oontraot apeoifioally per¬ 
formed and a decree was passed in bis favour. While the suit was pending, D 
paid ofi B and now sued A and C to recover the money paid by him: 

Btld, that the plaintiff oooupied the position of the mortgagee whom he bad 
paid ofi, and that the sum constituted a charge on the land. 

tP.. 31 M.439=18 M.L.J. 306 = 3 M.L.T. 393 ; 9Ind. Gas. 789 = 9 M.L.T. 358 = (1911) 
IM.W.N. 197 (198) ; R. 33 M. 16 (i2) = 3 Ind. Gas. 110=19 M.L.J. 489 = 6 
M.L.T. 162 ; 8 A.L.J. 663=10 Ind. Ga^. 656 (557) ; D., 16 )nd. Gas. 877 (880).] 

Second appeal against the decree of G. T. Mackenzie, District 
Judge of Godavari, in appeal suit No. 41 of 1896, confirming the decree 
of E. Subbarayudu, District Munsif of Narsapur, in original suit No. 9 
of 1895. 

Defendant No. 1 was the owner of certain land which was mortgaged 
for 1,084 rupees. In 1890, he agreed to sell the land to defendaut No. 2 
but instead of completing the oontraot, he conveyed tbe land to plaintiff 
Antedating the conveyance so as to make it appear that tbe plaintiff's 
rights were prior to those of defendant No. 2. Defendant No. 2 then 
Bue^o obtain tbe cancellation of the plaintiff's conveyance and specific 

* Second Appeal No, 1932 of 1896. 

(1) 18 B. 48« 


1897 

Sep. q. 

Appel¬ 

late 

Civil. 

2t H. 141 = 
f M.L.J. 278. 


MVn—68 


.437 



1897 

3bp. 7. 

Appel¬ 

late 

Civil. 

SI M 143. 


21 Mad. 144 iNDUN decisions, new series [IToL 

performancQ of his contract with defendant No. 1. After the sam- 
moDs had been served, the plaintifi' paid off the mortgagees, and the suii 
brought by defendant No. 2 having terminated in a decree as prayed 
therein, he now sued to recover the money ao paid by him. The Distrioir 
Munaif passed a decree for the sum in question against defendant No. Ir 
but held that the plaintiff had no charge on the land in the hands of defend-- 
ant No. 2. This decree was affirmed on appeal by the District Judge. 

The plaintiff preferred this second appeal. 

Ramachandra Rau Sahib, for appellant. 

Pattabhirama Ayyar, for respondent No. 2. 

JUDGMENT. 

There is no dispute that the plaintiff did pay off the mortgagees with' 
a sum of Rs. 1,034. He would ordinarily be [144] entitled to step into 
their shoos and bo claim payraenb of his mortgage monay out of the pro¬ 
perty originally mortgaged now in the hands of the seconl defendant^ 
whose liability to pay the mortgage amount was establishovl in the very 
suit in which the sale to him was upheld. The ground given in the Courts 
below for refusing bo allow plaintiff's payment to be a charge upon the 
property was that the payment was nob bona fide, and that it was nok 
6 ona because it was made during the pendency of the suit between 
plaintiff and second defendant about the sale. We fail to see in tbie 
circumstance anything to affect the validity of the payment which was 
DO doubt made by the plaintiff for the purpose of strengohening his own 
claim. The plaintiff’s illegal act in antedating his sale deed also for the 
purpose of supporting his.title does not vitiate the payment subsequently 
made, and which in itself was legal. There was, therefore, no want o( 
bona fides, and certainly no fraud. We must acoordioely allow the 
second appeal and direct that a decree for sale of the property be drawn 
up in the ordinary form for the sum of Rs. 1.084 with inferest thereon all 
the rate of 12 per cent, per annum on Rs. 660 from the lUh March 1891 
and on Rs. 424 from the 3rd March 1891 up to the date of tbe plaintv 
witb 6 per cent, per annum thereafter until date of realization. Tbe date 
for payment is fixed for the 7th March 1898. The second defendant must 
pay the plaintiff's costs on tbe above amount throughout. In other res¬ 
pects the decree of tbe Muosif is confirmed. 


21 H. 144. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 


ITTIRARICHAN Unni AND ANOTHER {Defendants Nos. 1 and 2); ' 

Appellants v. KUNJUNNI (Plaintiff), Respondent,* ’ 

[27tb September and 15bb October, 1897.] 

Malabar Baw^Powers oj stan^—Lease by sfoni of forest land attached to the stanotn. 

A staci in Malabar is not a teoaat for life impeashable for waste. Ha is * 
person who represents the estate for the time being, and it is open to him 
£146] make a lease of forest land for a term of years, and the mere fact that th^ 
alienation is intended to hold good after his lifetime will not invalidate it. 


Second Appeal Nok‘496 of 1897. 
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Second appeal against the decree of H. H. O’Farrell, District 1897 
Judge of South Malabar, in appeal suit No. 621 of 1895, reversiog the Oct. 16 . 
decree of P. P. Baman Menon, District Munsif of Nedunganad, in origi- — 
nal suit No. 287 of 1894. Appel- 

Tbe facts of the case appear sufficiently for the purpose of this report latk 

from tbe following extract from the judgment of the District Judge :— Civil. 


I 4 

The plaintiff is the appellant. He sued for an injunction and iJ'Tat 
damages in respect of a felling lease executed by the first defendant in 
favour of the second. In the suit, as framed in the Lower Court, the 
plaintiff alleged that the first defendant was a stanl; that he (plaintiff) was 
the next reversioner and that tbe acts complained of amounted to waste. 

The District Munsif held that plaintiff was merely an anandravan of an 
ordinary tarwad, and that if plaintiff were a reversioner of a stanom, tbe 
lease objected to was one within the ordinary powers of a stani to grant. 

There is no dispute that plaintiff has the right to sue'either as reversioner 
to a stani or as anandravan of a tarwad, and the question of his status is 
not, in my opinion, material. The sole question is whether the act com¬ 
plained of amounted to waste ? The lease in question grants to the 
second defendant the right to fell timber, except teak and blackwood and 
trees below 6 inches in girth, in a tract of forest 5 miles by 14 miles for 
a consideration of Rs. 100. On the face of it the lease is of a most im¬ 
provident character and practically authorizes the entire destruction of 
the forest. A karnavan, by Malabar Law, cannot dispose of the corpus 
of the property by an absolute sale without the consent of the anandravans, 
and if the defendant be a stani, he has still less powers in this respect. 

He is in the position of a life-tenant and the powers of such have been 
well described by Sir G. Jessel M. R. in Honywood v. Honywoodil) cited 
and followed in Dashwood v. Mag7ii(u:. (2) 

The District Judge recorded a finding that the damage done was not 
less than Rs. 400 and added, “ the plaintiff, however, wHo is merely a re¬ 
versioner and not entitled to present possession, cannot have a decree for 
that amount. There is no Indian precedent, but the form of tbe corres¬ 
ponding decree in Fngland may be gathered from the concluding por¬ 

tion of the bill in Hony v. Bony{3) '* and he passed a decree as follows:— 
it is hereby ordered and decreed that defendants be and are restrained 
from cutting away timber from the plaint forest described in the schedule 
below, that defendants do pay into Court Rs. 400, tbe amount of dam¬ 
ages and that Rs. 400 found due will be deposited.in the name of the 
District Munsif of Nedunganad in trust in the suit in the Government 
Savings Bank and accumulated for the benefit of the person or persons 
who may be entitled thereto upon the death of defendant No. 1.” 

Defendants Nos. 1 and 2 preferred this second appeal. 

Govinda Menon, for appellants. 

Byru Nambiar, for respondent. 

JUDGMENT. 

This is an appeal by the stani and his. lessee against a decree 
obtained by the plaintiff as successor to the stanom. The effect of tbe 
decree is to restrain both the defendants absolutely from cutting the 
timber in certain forests, and to make the defendants liable in damages to 
thd extent of Rs. 400, a peculiar direction being made as to the manner 

(1) L R. 18 Eq. 306. (2) [i99]3 3 Oh. 306. 

i8) 1 8im St. 568»34 R.B. 336. 
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in which the money shall be treated. In the District Munsifs Court the 
plaintiff’s suit had been dismissed on the ground that the lease was one which 
the stani was competent to give. This decree is reversed by the District 
Judge and the decree as abovementioned is framed on the strength of 
certain English cases cited by the Judge, in which the position of a tenant 
for life impeachable for waste was in question. There is. as has often 
bean observed, great danger in applying English decisions on the law of 
real property to cases which arise in this country. To make the decision 
cited applicable, it must be assumed that the English law of waste has 
been adopted by the Courts of British India, that the defendant stani was 
a tenant for life, and further that he was a tenant for life, impeachable for 
waste. No one of those assumptions can safely be made. 

The position and powers of a stani have been often discussed. He is 
not a mere tenant for life, and he is certainly not impeachable for waste 
in the sense in which that expression is used in the English books. If 
it were true that a stani was in that position it would follow that he could 
not even cut down trees which were ht to cud or in a state of decay, with¬ 
out accounting for the proceeds [147] which would be treated as capital 
(see cases cited in notes to Garth v. Cotton (J).) 

The decision of the Judge, founded as it is on considerations wholly 
foreign to the case, cannot be regarded as satisfactory. In any view the 
injunction in the terms in which it is granted could not be maintained, 
because it goes to the length of nreventiog the stani from making any 
use whatever of the timber. As, however, the stani has died it is 
unnecessary to pursue the question further except so far as it affects the 
other defendant. He^is viewal by the District Judge as a simple wrong¬ 
doer, and, if it were true that the stani was a tenant for life impeachable 
for waste, this view might be correct. But the stani has, in truth, much 
larger powers than are attributed to him by the Judge. He is the 
person who represents the estate for the time being and enjoys much 
the same position as was assigned to the holder of an impartible zamin* 
dari before the current of decisions was turned in 1887 (see Mana 
Vikraman v. Sundaran Pattar (2)). It is certainly open to a stani to 
make a lease of forest land for a term of years and the mere fact that 
the alienation is inceoded to hold good after his lifetime will not 
invalidate it. Similarly it is competent to a stani to cut down forest 
trees for bis own purposes, though by the manner and extent of bis 
operations be may reader himself liable to an action at the suit of the pro¬ 
bable successor. It depends upon the circumstances of the case whether 
an alienation made by a stani or other conduct on his part in the manage¬ 
ment of his estate is of a character to render him liable to an action. In 
the present case, in order to make the lessee liable in damages, it would at 
least have to be proved that the acts doae by him, would, if done by the stani 
immediately, have rendered him liable as for destruction of the inheritance. 
By the mere cutting of trees that being the ordinary and indeed the only 
way of enjoying the estate no injury is done of which, as between the 
stani and his successor, the latter has any right to complain. Considering 
that, as regards the lessee’s liability, the finding of the Judge is vitiated 
by the erroneous point of view which he adopted and taking into account 
tne extent of the forest and the comparatively small amount of timber 
nut, we bold that, on the facts stated, the decree for danages against him 
is not justified. As it stands, the decree relating to the damages is 

(1) 1 White & Tudor. 697. (3) 4 M, 148- 
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moreover [148] unworkable. The District Judge, in adopting it from the 1897 
prayer of a bill, has failed to notice that in order to make the decree com- Oct. I5i 

plate directions would be required as to the persons to whom the interest - 

on the sum invested or the sum itself should ultimately be paid. Appel- 

We must set aside the decree against the surviving defendant and LATE 
restore as regards him the decree of the District Munsif. The respondent CiviL. 
must pay the second defendant’s costs in this and in the Lower Appellate — 
Court. 21 H. 144: 


21 H. 148. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt.. C/iz>/ Justice, and 

Mr. Justice Davies. 


Ramasami Mudaliar {Defendant), Appellant v. Rathna 
Mudaliar {Plainti^), Bespoiident.* [26th October, 1897.] 

Eent Recovery Act {Madras)—Act VIII of IS65. Section 8—Snit to enforce tender of 
patta—Suit brought after expiration of fasli. 

A tenant is not enliUed to being a suit under Rent Reooverj Act, 1865. Sec¬ 
tion 8. to enforce the tender of a patta by his landlord after the expiration of the 
fasli to which the patta relates. 

[Expl., 22 M. 318.] 

Second appeal against the decree of S. Russell, District Judge of 
Chiugleput, in appeal suit No. 241 of 1895, modifying the decision of 
M. Srinivasa Ran, Deputy Collector of Chiugleput, in summary suit No. 5 

of 1895. 

The plaintiff was the tenant of the defendant, and he sued under 
Rent Recovery Act, 1865, Section 8, to enforce the tender by the 
defendant of a patta for fasli 1303. The plaintiff demanded a patta after 
the expiration of the fasli, viz., in August 1894, and instituted this suit in 
December of the same year. The defendant had tendered to the plaintiff, 
on the 29th of June 1894, a patta which he refused to accept, alleging 
that it was not a proper patta which be was bound to accept. The 
Deputy Collector found that the patta teudered was a proper patta, and 
accordingly [149] dismissed the suit. The District Judge was of 
opinion that the patta required a modiheation, and directed that a new 
patta be given modified accordingly. 

The defendant preferred this second appeal. 

Pattabhirama Ayyar, for appellant. 

Krishnasami Ayyangar, for respondent. 

JUDGMENT. 

We do not think that Exhibit III is evidence of an implied under¬ 
taking by the plaintiff that be accepted the rates and terms of the patta. 

Exhibit A. 

But the second point urged that the suit was not brought within the 
fasli 1303 to which the patta relates is. we think, fatal to the suit. It baa 
been held in Venkatasami Naik v. Setupati Ambalamil) that a patta must 
be tendered by a landlord within the fasli for which rent is sought to be 
recover ed, and we are of opinion that the same rule must apply to a tenant 

* Second Appeal No. 1538 of 1896. 

- (1)7 M. H.'C. R. 369. 

4fii 



1897 

©CT. 26. 

Appel¬ 

late 

OlVIL. 

« m. 148. 


21 Mad. lao INDIAN DECISIONS, NEW SERIES [Yol' 

when he demands a patta from the landlord. This suit, being brought 
after the expiration of the fasli for which the patta was demanded, was 
therefore barred by time. On that ground only, we reverse the decree of 
the District Judge and restore that of the Deputy Collector. The plaintifif 
must pay the costs of the appellant in this and in the Lower Appellate 
Court. 


21 H. 149. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Boddam. 

* 

ViRU Mammad (Defendant No. 17), Appellant v. 

Krtshnan and others (Plaintiff and Defe'nAants Nos. 6, 

7. 9, 11 and Representatives of Defendant No. 15), Respondents* 

[3rd November, 1897.] 

Malabar Compemaiion for Tenants' Improvements Act {Madra^—Act I of 1887, Sec^ 
tiorw 4 and l^lmprcvemenis made before and alter 1st January 1886. 

Malabar CompeDHalioo for Tenaots' ImprovemeDts Act, 18S7, Section 7, 
cannot be construed retrospectively so as to invalidate agreements made with 
respect to improvements prior to the passing of the Act. In computing, there¬ 
fore, the value of improvements made by a tenant in Malabar, who was let [ISO] 
into possession under an agreement before the passing of the Act. it is necessarjt 
to ascertain the value of improvements made by him before the 7tb January 
1887, calculated according to the scales specified in his contract, and also the 
value of improvements effected subsequently, calculated under the provisions of 
the Act. 

[Expl., 32 M. 1 = 18M.L.J. 98=3 M.L.T. 291 and 6 M.L.T. 277.] 

Second appeal against the decree of the District Judge of South 
Malabar, in appeal suit No. 465 of 1893, modifying the decree of 
A. Vt^nkataramana Poi, Subordinate Judge of South Malabar, in original 
suit No. 4 of 1892. 

Suit to recover possession of land with arrears of rent. The plaint¬ 
iff had demised the land in question to the predecessors in title of 
defendants Nos. 1 to 4 and 17 to 19. Defendants Nos. 5 to 15 were 
sub-kanomlars under them. The main question was as to the compen¬ 
sation for improvements to which the tenants were entitled. The 
Subordinate Judge passed a decree for the plaintiff, which was modified 

in appeal by the District Judge. 

Defendant No. 17 preferred this second appeal. 

Swndara Ayyar^ for appellant. 

P. K. Subramania Ayyar, for respondent No. 1. 

Bhaskara Menon, for respondents Nos,. 2 and 4. 

JUDGMENT. 

With regard to the sixth defendant, the sub-kanom being prior to the 
let January 1886, the Act does not affect the validity of the contract 
thereby made. As between this defendant and the appellant the former 
can only be entitled to the compensation which the contract gives him. 

As to the other defendants (novrTesDondents) it is said that the bulk 
of the improvements must have been effected before the Act came into 
force, and that for the improvements effected before that date they •w' 

• Second Ap|w^^. 1896. 
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«nly entitled to be paid acoording to the rates stipulated in the sub-kanoms. 
lb appears to us that Section 7 of the Act cannot be construed retrospec- 
bvely, so as to invalidate agreements made with respect to improvements 
prior to the passing of the Act. So far as the section relates to making 
improvemsnt^ it must refer to improvements to be made subsequently, 
and, this being so, it is difficult to construe the rest of the section as 

referring to improvements effected prior to the date of the Act. Section 4 
does not refer to contracts. 

It is necessary, therefore, to ascertain the value of the imnrovaments 
made by each of the sub-demisees before the 7th January 1887, calculat¬ 
ed according to the scales specified in the respective [151] contracts, and 
also the value of the improvements effected subsea uently, calculated 
under the provisions of the Act. 

We must direct the District Judge to return findings on these ques¬ 
tions. Fresh evidence may be taken. 

The findings should be submitted within one month from the date of 
the receipt of titis order, and seven days will be allowed for filing objec¬ 
tions after the findings have been posted up in this Court. 


21 H. IBl. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 


&&QO (Plaintij^), Appellant v. Abbd Beari {Defendant), Bespondent.* 

t23rd November, 1897.] 

Limitation, Act—Act XV 1377, Schedule II, Artxcle mSale by mortgagee os owner, 

A m-irtsaged Uod to B and then sold it to C, and Subsequently sold it to B 
igoonng th-i previous ?ale. C now brought a suit for redemption and B, who 
hal been in possession for rainy years, pleaded limitation: 

B Id, that tb© suit was governed by Limitation Aot, Schedule II, Article 134. 

CD*, 16 lod. Oaa. 609 (610).] 

Second appeal against the decree of H. G. Joseph, District Judge 
ot South Canara. in appeal suit No, 353 of 1695, affirming the decree of 

O. Ohandii Mnnon, Subordinate Judge of South Canara, in original suit 
No. 24 of 1894. 

Suit to redeem a mortgage, dated 12th June 1862. The plaintiff, on 
the 4fch October 1864, purchased the property from the mortgagors, who, 
however, in 1868, executed a conveyance of the same property to the 
mortgagee, who was the predecessor in title of the defendant who now 
pleaded limitation. The Subordinate Judge dismissed the suit, and his 
decree was affirmed on appeal by the District Judge, who held that the 
8 Qib was barred by limitation. 

The plaintiff preferred this second appeal. 

Sankaran Nayar find Narayana Rau, for BkppeWsinii. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar), for 
Wpondent. 

JUDGMENT. 

[<52] Inasmuch as the plaint alleges that the original transaotioq 
waa a mortgage and that was not denied by the defendant, we must treat 

* Sflooud Appeal No. 1324 of 1896. 
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it as such. It is contended that, as the mortgagee purported to transfer a 
title acquired since the mortgage and independently of it, the case is no& 
governed by Article 134 of the schedule to the Limitation Act. In effect 
the defendant’s vendor purported to transfer the full ownership, when in 
point of law he had only a mortgage right to transfer. This is exactly 
the case for which the article is provided. 

We must dismiss the appeal with costs. 


21 H. 153. 

APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

% 

VenkataraYadu and others (Plaintiffs and Legal 
Representatives of Plaintiff No. 2), Appellants v. 

Rangayya Appa Rau and others (Defendants Nos. 1, 2 
aTid 4 /o 9 and Legal Representatives of Defendant No. 9). 
Respondents.* [23rd and 30th November, 1897.] 

Civil Procedure Code—dct XIV of 1882, Section 2^Appeal against order rejecting an 
insufficiently stamped appeal. 

An appeal petition having been presented bearing an iosuffioient Oourt-fee 
stamp was returned to the appellant. After the period of limitation had expired 
it was presented again bearing a sufficient stamp together with a petition that it 
be received. The Appellate Court made an order refusing to admit the appeal • 

Held, that no appeal lay to the High Court. 

[D.. 8 C.W.N. 64.] 

Second appeal against the decree of E. C. Rawson, Acting District 
Judge of Kistna, rejecting an appeal against the decree of N. Saminatha 
Ayyar, Subordinate Judge of Bllore, in original suit No. 12 of 1892. 

The order appealed against was as follows :— 

*'The appeal cannot be admitted. Even on petitioner's own showingr 
** a ten rupees stamp was required, only an eight anna stamp was affixed 
to the appeal, and it was accordingly returned. Cl93] It is too late to 
“ rectify the stamp duty now. The petition must be dismissed." 

Plaintiffs preferred this second appeal. 

R. Subramania Ayyar, for appellants. 

Ramasubba Ayyar and P. Subramania Ayyar, for respondent No. 1* 
Tirv/venkatachariar, for respondent No. 5. 

Anandacharlu, for respondent No. 6. 

JUDGMENT. 

Objection is taken to the maintenance of this appeal as being mado 
against an order in respect of which no appeal is allowed by the Code of 
Civil Procedure. The appeal could only be justified on the ground that 
the order of the District Judge amounted to a decree within the meaning 
of the code. But as the District Judge had no appeal before him, it iS 
impossible to say that he passed a decree. It must be assumed, and indeed 
it is not disputed, that the Judge was right in determining the amount 

of the fee chargeable, and it follows that the memorandum of appeal opt' 

--. 1 .. » . ^ 


Second Appeal No. 13 of 1896. 



VII.] 


ITTAPPAN V. MANAVIKRAMA 


21 Mad. 1S4 


beiog properly stamped, was of no validity whatever (Section 28, Court 
fees Act). Consequently there having heen no appeal and no appellate 
decree, there can be no second appeal. 

The appeal is dismissed with costs. 


21 H. 1S3 = 8 M.L.J. 92. 
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Before Mr, Justice Shephard and Mr. Justice Suhramania Ayyar. 


Ittappan (Defendant), Appellant v. Manavikrama 
(Plaintiff), Eespondent."* [8th, 10th to 12th, 15th to 
19th, 22Qd and 23rd November, and 17th December, 1897.J 

liimitation Act — Act XV of 1977, Sc'nednle II, Articles 142, lii—SnitforparlUicnbeltceen 
CO owners —Possesston of tenants—Adverse possession—Civil Procedure Code—Act 
XIV of 1882, Section iZ—Cause of action. 

The plaiotifi was the Zimorin of Calicut, aod he sued in 1867 for a moiety of 
certaio property in Malabar alleged to belong in cqu^l undivided shares Co bis 
stanom an^tbat of the defendant and to be ID ihe occupation of teoauts. Tbe 
cause of action was stated to have arisen in 1881 when partition was demanded 
by tbe Ztmorin and refused by the defendant. Insome instances tbe tenants in 
[154] occupation represented tbe family, a member of which was at one time 
admitted by the Ztmorio under a demise or kanom, and bad attorned to the 
defendant; in other instances they were shown to have been admitted by the 
defendant on paying off tbe former tenant who bad been admitted by the Zamorin. 
In all these instances the defendant intended tbe tenant who attorned to him to 
hold as bis tenant to tbe exclusion of any claim by the Zomorin, bub it was not 
shown that the Z-tmorin bad any notice of such attempted usurpation on the 
part of the defendant. And on these facts the defence of limitation was raised 
on tbe around that the land had been held for more tbau twelve years adversely 
to tbe Zimorin. It appeared further that the Zamorin had previously brought 
suits aod obtained decrees for partition of certain parcels of land as belonging 
equally to the two stanoms, the defendant in each suit being the present delend- 
ant and the tenant in occupation of the land then in question. And on these 
facta a further defence was raised under Civil Procedure Code, Section 43: 

Deld, (1) that Limitation Act. Schedule II, Article 144 and not Article 142 
was applicable to the suit, and that in tbe first class of cases referred to above, 
the tenancy under the Zamorin bad nob been determined, aod that in the second 
class, there had been no ouster of the Zamorin, and that consequently the suit 
was not barred by limitation ; 

(2) that tbe suit was not barred by Civil Procedure Code, Section 43, by 
reason of the previous suits. 

tP., 81 C 970 = 9 C W.N. 32; 4 Ind. Cas. 290 (299)=5LB.R. 112 ; R., 27 B. 43 (63); 
36 0. 961 = 6 CL.J 735=12 0 W.N. 127; 26 M. 104 (107); 33 M. 817 (32v) = 
Sind. Cas. 736 (737) = 7 M L.T. 373=1910 M.W N. 36; 34 M. 402 (403) = 6 Ind. 
Cas. 491 = 20 M L.J 323 = 7 M.LT. 155; 6 C W.N. 601(611) ; 17 C.W.N. 621 
(6221=16 Jnd. Ca<». 383; 8 Ind. Cis, 691 (694); 9 Ind. Cas. 424 (425); 10 Ind. 
Cas. 664 ( 555)=5 8 L R. 49 ; 19 M.L.J. 255 = 4 M.L.T. 327 = 6 M.L.T. 166; 6 
N.L.R. 41 ; Expl., 24 M. 246 = 10 M.L.J. 416 ; 12 M.L.J. 194.] 

Appeals against the decree of V. P. DeEozario, Subordinate Judge 

of Palghat, in original suit No. 41 of 1887. 

Tbe plaintiff, the Zamorin of Calicut, sued for an allotment to him, 
by partition of a moiety of the properties described in the schedule attached 
to the plaint, which were alleged to belong to his stanom and to the 
etanom of tbe defendant, tbe Kuthiravattath Nayar, in equal undivided 
shares, and to be in possession of tenants. Tbe plaintiff stated that the 

* Appeals Nos. 133 and 129 to 132 of 1894. 
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1897 cause of action arose in 1057 (1881-82) when his deoDand for partition 
Deg, 17, was not complied with by the defendant. The defendant contended that 
. the plaintiff's present soit was barred under Civil Procedure Code, Section 

Appel- 43 ^ as the claim in this suit was not included in former suits brought by 
LATE the plaintiff and by his predecessor. One of these suits was original 
CrviL. suit No. r>60 of 1869, which was brought by the Zamorin in the Munsif's 
-— Court at Temelprom to recover with arrears of rent, a moiety of twelve 
if T of land from a tenant, to whose deceased father the plaintiff’s pre- 

8 M.L.J. 92. decessor bad let such moiety. In the plaint non-payment of rent by the 

tenant and non-acceptance of a renewal by him were alleged, and the 
plaintiff added that he was not willing to allow the lands to remain 
in the possession of the tenant. In that suit the present defendant 
was joined as defendant. The Munsif passed a decree for the payment 
of the arrears of rent, but disallowed the praver for possession of 
[155] a divided moiety. This latter prayer was allowed by the CivilJudge 
on appeal and his decision was conSrmed by the High Court (Exhibit D). 
It was contended that that suit was virtually a suit for partition of a por¬ 
tion of the property alleged to have been held by the plaintiff on the same 
right as the property in the present suit, that his cause of action in that 
suit and his cause of action in the present suit were the same, viz., his 
right to obtain partition. The other suits relied upon by defendant as 
constituting a bar under Section 43 to the present suit were of the same 
description as original suit No. 360 of 1869. The tenants in occupation 
sided with the defendant having, for many years, recognised him as their 
landlord. Some of them represented persons let into possession as kanom- 
dars by the Zamorin, and others had been let in by the defendant It 
was contended that the suit was barred by limitation. The Subordinate 
Judge passed a decree for the plaintiff in respect of part of the property 
in question. 

The defendant preferred this appeal. 

Sundara Ayyar and Subramania Saatri, for appellant. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar)r 
Desikachariar and Govinda Me7ion, for respondents. 

JUDGMENT. 

Shephard, J.—The first point taken in the argument of this appeal is 
that raised by the third issue. It appears from the evidence, and indeed is in 
a measure admitted in the plaint itself, that before this suit was launched 
several suits were brought by the plaintiff or his predecessor against the 
defendant or his predecessor, in some of which suits decrees were obtained 
by the Zamorin for the partition of the particular parcels comprised in such 
suits. In each of these suits the tenant, who, as the plaint states and is 
admitted, held halt under the Zamorin and half under the Nair, was 
joined as a party. So far as regards the tenant, the plaint made such 
allegations and asked for such relief as would be made and asked for 
against any tenant holding under &jenmi, while as regards the Nair, the 
plaint asked for partition, so that in the result the tenant might be left 
in undisturbed possession of the moiety allotted to the Nair. Indepen¬ 
dently of these suits there was another suit brought against the Nair alone 
in which a division of the devasvoin property was sought for. That suit 
was dismissed on the ground that such property was not partible. 

In these circumstances we are asked to hold that Section 43 of the 
Civil Procedure Code applies and that the plaintiff, having in [l56] hjs- 
former suits omitted to sue in respect of the property now in question, 
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precluded from maintaining the present suit for partition of that property. 
Stated in the abstract, the question may be said to be whether one of two 
tenants in common, having sued for partition of part of the property so 
held by them, is at liberty to bring a separate suit for the remainder of 
^0 property. Now it is quite clear that, in applying Section 43 of the 
Code, it has first to be seen whether the cause of action alleged in the 
plaint is identical with the cause of action alleged in the former suit 
f^ittapur Baja v. Suriya Ban (l), Miissummat Chand Kour v. Partab 
Singh (2), Mootishe Buzloor Biiheem v. Shitinsoonnissa Begam (3)) and 
that by the term cause of action must ha understood all the circumstances 
alleged by the plaintiff to exist which, if proved or admitted, will entitle 
him to the relief prayed for {Mussnmmat Chand Kour v. Partab Singh (2), 
Bead^. Brown (4)). The cLiss of cases to which Section 43 is intended to 
apply is indicated by the illustration. Where there has been an infringe* 
ment of one right and one cause of action has arisen the plaintiff must 
make his whole claim once for all in one suit. For instance, a plaintiff, 
who complains of wrongful detention or misappropriation of his securities, 
cannot, after recovering the securities or some of them in one action, 
afterwards sue to recover the remainder, or damages for the detention of 
them iiUoanshee Buzloor Baheem v. Shumsoonnissa Begum (3), Serrao 
V. Noel{^)). There being one single cause of action and the plaintiff 
having had “an opportunity in the former suit of recovering what he seeks 
to recover in the second, the former recovery is a bar to the latter 
action." The rule of law embodied in Section 43 operates not to give 
the defendant a ground of exception to tbe-first suit, but, by prohibiting 
a second suit, indirectly to compel the plaintiff to include bis whole 
demand iu the first suit. There are, however, cases in which the nature of 
the right is such that independently of Section 43. the plaintiff is prohi¬ 
bited from severing his claim. For example, a mortgagor cannot redeem 
part of the mortgaged property on payment of a proportionate part of the 
^orbgage debt. It is the right of the mortgagee to retain the whole security 
for any part of the debt. If the mortgagor chose to relinquish a part 
LIS7J of the mortgaged property and sought to recover the remainder on 
payment of the whole debt, the mortgagee would have no reason to com¬ 
plain and he would, under Section 43, have a complete answer to a second 
suit brought to recover the omitted part (see Ukha v. Dagai^) ). But it is 
another question whether, when a prayer for partial redemption has been 
granted or refused, the mortgagor can institute another suit. If the pray¬ 
er were refused, that is, if the mortgagee insisted on his right to have the 
whole mortgage redeemed once for all, I conceive that the dismissal of 
the first suit would clearly be no bar to the institution of a second and 
properly-framed suit. The case of Kakaji Ranoji v. Bapuji Madhavrav (7) 

18 an authority, if any is needed, on this point. Would it make any diff¬ 
erence if the prayer for partial redemption were granted, with the result 
that the mortgagee was allowed to remain in possession of part cf the pro¬ 
perty as security for the unpaid portion of the debt ? The difference is 
one not recognized in Section 43 and therefore if there is any distinction to 
bo drawn the reason for it must be sought elsewhere. In the case above 
oited the plaintiff, a member of an undivided family, had first demanded a 
share of a particular portion of the family property. That suit bad 
been dismissed on the ground that it was not properly framed. The 


(1) 8 M. 520. (2) 

U) L.R. 22Q.B.D. 128. 


(6) 7 B. 182. 


(7) 8 B.H.C.R. A.O.J., 205. 
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plaintiff then sued to have the whole property brought together and 
divided. It was observed by Melvill, J., with reference to the argument 
that the suit was barred by Section 7 of the Code of 1859, that “so far 
“ from these two being the same cause of action, they present all the 
difference which is expressed by saying that the one is a cause of action 
and the other is no cause of action.” This observation, it appears to me, 
would have been none the less true if the first suit instead of being dis- 
21 H. 1S3 = missel had been decreed in the plaintiff’s favour. The cause of action 
8 M.L J. 92. as alleged in the plaint cannot be altered by the result of the suit. Nor 

can it possibly be held that a decree for partial redemption or partial parti¬ 
tion estops the plaintiff from claiming redemption or partition of the rest 
of the property or from alleging that it is held by the defendant as mortgagee 
or tenant in common. If there is anv estonoel in the matter, it is 
rather against the defendant than against the plaintiff. In tbe present 
case it appears to me that the right put forward in tbe former suits is 
[158] d ifferent from that put forward in the present suit, and that there¬ 
fore there is no identity of causes of action. Tbe right on the part of a 
tenant in common to have each field separately divided between himself 
and his co-tenant is one thing : the right to claim a partition of all tbe 
fields held by them as tenants in common is another thing. There has 
no doubt been an adjudication as to certain parcels of land on the footing 
of an alleged right of the former sort. To hold that that circumstance 
prohibits a general suit for partition would lead to the remarkable con¬ 
clusion that the tenancy in common in respect of the yet undivided lands 
must continue indissoluble except by consent of tbe parties or perhaps by 
suit instituted by the Nair. As far as the Zamorin is concerned, he must 
for ever be in the position of a tenant in common who has no right to 
partition. Similarly in tbe analogous case of mortgagor and mortgagee, 
the latter, it is supposed, may continue to bold part of the land under tbd 
mortgage, while the former is debarred from bringing any further action. 
In both cases the explanation is tbe same. It cannot be said that tbe 
causes of action are identical when tbe one plaint omits matters which 
tbe defendant is entitled to have included and tbe other is not open to 
that exception. 

These reasons are sufficient, without any discussion of the circum¬ 
stances of the different suits that have been brought by tbe Zamorin, for 
holding that tbe present suit is not barred by the provisions of Section 
43. I would only add that I do not think the cases relied on by tbe Ad¬ 
vocate-General in which a member of an undivided family has been 
permitted to sue his oo-parcener and a purchaser from the latter for par¬ 
tition of tbe property purchased, can be called in aid in the present case. 
Id that class of cases it may be said that the plaintiff, adopting the 
alienation and seeking to have tbe purchaser’s right defined, consents to 
a separation of tbe particular property from tlie rest of the family estate- 
The circumstances in tbe present case are entirely different. 

The other point urged with regard to several of the parcels of land 
comprised in tbe suit was that of limitation. It was contended that, in 
tbe circumstances of this case, tbe suit fell within Article 142 of the 
Schedule to the Limitation Act, and that, therefore, the burden lay 
on the plaintiff of proving that possession remained with him till some 
time within twelve years of tbe institution of tbe suit. The answer 
to this, in my opinion, is that [lS9] it must not be assumed that 
the plaintiff has been dispossessed so as to render Article 142 
cable to his case. The defendants’s possession m\x%t prima facie be referred 
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to the title in virtue of which it may have been lawfully enjoyed. At the 
outset bis possession was that of a tenant in common, not inconsistent 
with the title of the plaintiff, and therefore it lies upon him to show that 
his possession has assumed another character and has become inconsistent 
with the plaintiff's title. There being no article especially applicable to 
the case of teoants in common. Article 144, which is appropriate to the 
case of a possession which was in the beginning lawful but has become 
adverse, must be applied. Now as between tenants in common mere 
non-participation of the profits by the one tenant and exclusive occu¬ 
pation by the other is not sufiicient to entitle the former to a decree 
for joint possession or consequently to make a case of adverse posses- 
ession {Watson and Company v. Ramchund Dutt (1)). The party claim¬ 
ing to hold adversely must at least go on to prove that it was in denial 
of the other’s title that he excluded him from enjoyment of the property. 
According to the English cases there must be something amounting to 
ouster of the person against whom adverse possession is claimed (CuUey 
V. Doed. Taylerson (2')- An ouster can be presumed to have taken place 
only when non-participation of the profits has lasted for a considerable 
time and other circumstances concur. In the present case the actual 
enjoyment of all the holdings has been in the hands of tenants and not in 
those of the Nair, and in all the instances in which any question of 
limitation arises it has been proved that the Zamorin took part in admit¬ 
ting the original tenant. There are two classes which need consideration. 
Tnere are the cases in which it appears that the present tenant represents 
the family, a member of which at one time was admitted by the Zamorin 
and attorned to him. And there are the cases in which the present tenant 
is shown to have been admitted by the Nair on paying off the former 
tenant who has been admitted by the Zamorin. There is evidence in all 
these cases that the Nair intended the tenant who attorned to him to 
hold as bis tenant to the exclusion of any claim by the Zamorin, but it is 
not shown that the Zamorin had any notice of this attempted usurpation on 
the part of the Nair. In the first class of cases where the present [160] 
occupant of the land can be identified in point of law with the tenant who 
was at one time admitted by Zamorin, it is clear that the Zamorin has not 
lost bis right of action against him, unless it appears that the tenancy has 
been determined. If the tenant were sued and relied upon Article 142 of the 
Limitation Act, it would lie upon him to prove that the tenancy had been 
determined more than twelve years before tbe date of the suit. This 
would be 80 even if tbe holding of the tenant had been reduced to that of 
a tenant by sufference {Adimulam v. Pir Ravuthan (3), and such a desig¬ 
nation would certainly nob be appropriate to tenants of tbe Zamorin who, 
whether or not there was a kanom, were at any rate entitled to compen¬ 
sation for improvements befox'e they could be ejected. The only possible 
way in which it could besuegasted that the tenancy had been determined, 
would be by forfeiture consequent on the tenant’s implied denial of the 
landlord’s right. But the landlord is nob bound to insist on a forfeiture 
when the occasion arises, and unless he elects to do so, the tenancy re¬ 
mains unaffected. A disobedience by the tenant, known to the landlord 
and accompanied by payment of rent to a third party, does not, at any 
J’ate as long as the term of his tenancy lasts, make tbe tenant’s possession 
adverse; though in tbe case of a tenancy at will such conduct might 
afford evidence of the determination of the teoancy. {See Doed. Graves v. 
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Wells (l), where ifc appears that the dicfca of Lord Redesdale in Hoven- 
den V. Lord Annesley (2) were not adopted). Here it is not even proved 
that the landlord was apprised of the tenant’s conduct. 

Holding with regard to the 6rst class of cases that the tenancy is not 
proved to have been determined, I think it follows that the Nair’s posses¬ 
sion was not adverse, for it was only by ousting the tenant or putting an 
end to the tenancy that the Nair could acquire adverse possession. In 
the other class of cases there is the circumstance that the present tenant 
is one who has been admitted by the Nair alone in supersession of the 
tenant who had attorned to the Zamorin. In these cases the original 
tenancy was lawfully determined and the present tenant has never attorned 
to the Zamorin. Nevertheless, I think ibis impossible to hold that the 
Zamorin has sufferevl anything in the nature of an ouster. If there had 
been no tenancy in common and the present tenant had simply taken 
[161] over possession from the original tenant, there could be no question 
of adverse possession. The fact that the Nair took part in the transaction 
and took an acknowledgment from the new tenant cannot by itself alter 
the nature of the Nair’s possession. The admission by the Nair of a new 
tenant was not per se inconsistent with the rights of his tenant in common. 
It is not necessary to consider the question which would arise if 
knowledge of the action of the Nair in conserb with the tenants had been 
brought home to the Zamorin. No circumstances have been proved from 
which such knowledge could be inferred. 

For these reasons I think that the plea of limitation fails in both the 
above-montioned classes of cases. 


SUBRAMANIA Ayyar, J. —Of the several suits referred to in support 
of the contention that the present claim is barred under Section 43 of the 
Code of Civil Procedure, all, excepting the one which related to certain 
deva$vo7n lands, are more or less similar in their character and may be 
considered together. Those suits were based on demises of some parcels 
of land out of the whole property held by the plaintiff, the Zamorin, and 
the defendant, the Nayar, as co-owners. In them nob only the tenants, who 
held under the demises and against whom part of the relief was claimed, 
were made defendants, but also the co-owner, and a division by metes 
and bounds of the parcels to which tbe demises related was sought. Though 
the frame of these suits is ambiguous, yet the suits, in so far as tbe co¬ 
owner was concerned, cannot but be treated as suits for partition of tbe 
parcels then in dispute. Now the question is whether the cause of action 
in any of those suits is identical with that in tbe present suit. Ic is im- 
possible to doubt that tbe claim for partition in each of those suits was on 
tbe footing that the plaintiff was entitled to a partition confined to tbe 
particular parcels comprised in the demises to the tenants who were im¬ 
pleaded in each suit. This view of the Zamorin’s right is of course wrong. 
But strangely enough, not only both tbe co-owners and their advisers hat 
even cbe Courts, that had to deal with the suits, continued up to at least 
1877 to act as if a claim for such partial partition was sustainable in law. 
Unquestionably the cause of action thus relied on in each of those suits 
IB different from that in the present suit since tbe latter is based upon & 
right which, unlike that alleged in tbe previous suits, the Zamorin nm 
doubtedly has, to a general and complete partition of the entire property 
held by him and the [162] defendant. Kakaji Ranoji v. Bapuji 


(9) 3 Sob. A 696. 


(1) 10 A. & E. 427, at p. 434. 
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M<^havrav (1) is an authority in point, and Ukka v. Daga (2) is distin- 
guishablo on the ground that there the two suits were on the same right 
which the plaiotiif alleged gave him a title to a share of what had been 
left undivided at a private partition. 

Next as to the suit about the lands also the conclusion must 

be the same. In it the plaintiff sought as one of the two trustees of the 
devasvom a partition of the lands forming the endowments of the institution. 
That was the right alleged though in law he had no such right. How 
then can that claim bar a suit in respect of the absolutely different right 
on which the present claim rests and which undoubtedly the plaintiff has ? 
“Clearly therefore it must be held that none of the suits relied on bars the 
present claim under Section 43. 

As to the next point taken, viz., limitation, the article applicable is 
clearly not 142 as was contended for the defendant, bub 144. And the 
question is whether the defendant has held adverse possession for the 
statutory period in all or any of the cases in which the plea was 
urged. The facts material so far as that question is concerned are 
these. The plaiotiff and the defendant are co-owners standing in the re¬ 
lation of tenants in common. Some parcels of land have been held by ten¬ 
ants who originally came into possession under demises or kanom mort¬ 
gages granted by the predecessors of the plaintiff in respect of their un¬ 
divided share, or privies of those who so entered into possession or parties 
to whom the property was, at the instance of the defendant or his pre¬ 
decessors, subsequently banded over by the Zaraorin’s tenants. These 
persons attorned to the defendant’s predecessors or the defendant himself 
and paid rent accordingly. From this the defendant contends that though 
he has not hold direct and actual possession,yet the possession held through 
these tenants is sufficient to render the possession adverse as against the 
plaintiff. In dealing with a case such as this some of the special rules 
governing the matter of adverse possession with reference to persons stand¬ 
ing in the relation of landlord and tenant, of mortgagor and mortgagee 

And of tenants in common, have to be borne in mind. And what are these 
rules? 

First, as to landlord and tenant.—Now a tenant’s possession, unlike 
that of a stranger, is, in its inception, in subserviency to and [l63] 
consistent with the landlord's title, and as, during the existence of 
the tenancy, the tenant is bound to protect the interest of the landlord, 
the latter has a right to act upon the supposition that his interest has not 
been betrayed and that no change in the character of the possession has 
taken place unless and until it is brought home bo him that the contrary 
18 the case. Therefore, though the law does nob absolutely disable a 
tenant from disclaiming his landlord’s title and claiming to hold in his own 
.f,*8bt, yet if he does so,*‘th 0 statute does nob begin to operate until the posses- 
^^sion before consistent with the title of the real owner becomes tortious 
and wrongful by the disloyal acts of the tenant, which must be open, 
continued and notorious so as to preclude all doubt as to the character 
of the bolding or the want of knowledge on the part of the owner.” 
(See Zellar V, Eckhart (3) cited In Angell on Limitation, sixth edition, 
Rage 458.) It should be added, however, that if the disavowal of the 
landlord's title and the assertion of the claim to hold on the tenant’s 
^wn account take place during the currency of a deffnite term, then the 

m 8 B.H.O.B. A.O.J. 205. (2) 7 B. 182. 

(«) 4 How. (U.B.), 99, at p. 296. 
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tenant's possession does not necessarily becoDfie adverse immediately.- 
For in such a case the term would become forfeited only if the landlord 
does some act sbowlag his intention, on the ground of the denial of his- 
title, to determine tbe tenancy. In the absence of such act, the term 
subsists and tbe possession is, in law, possession under the lease. But 
the moment the term comes to its natural termination by effluxion of time 
the disloyal tenant’s possession becomes adverse. The Advocate-General 
in his argument went farther. He contended that even after the expiry 
of the term the character of the possession remains unaltered so long as 
either tbe landlord or the tenant does not, by express notice to the other, 
put an end to the tenancy. Now, the expiry of the term by effluxion of 
time coupled with the continuing denial by the tenant that his bolding 
was under the landlord’s title, renders impossible the arising between the 
parties of even a tenancy by sufferance. What tenancy can there be then 
between the parties which requires to be put an end to by express notice? 
None. And it follows, as already stated, that the possession in such a 
case becomes on the expiry of the terms ipso facto absolutely wrongful—• 
wrongful with respect to both the parties concerned. For that would 
indeed be an anomalous possession which, as to the rights of [16U one 
party, was adverse, and as to the other fiduciary ; and if as a consequence 
of a disclaimer with the knowledge of the landlord and the setting up of 
a title in himself, the tenant forfeits bis possession as tenant and the- 
other benefits incident to the character of a tenant, he ought to be 
entitled to tbe advantage which would result from his known adverse^ 
possession (see Willison v. Watkins (1) cited in Angell on Limitation). 
And the same observations apply to the case of a tenant from year to 
year who denies his landlord’s title. For such denial is in itself, as all 
the Judges pointed out in Doe d. Graves v. Wells (2) evidence of the 
cessation of the tenancy. And hence it is that in such a case the tenant 
is liable to be ejected without notice to quit. Tne contention of tbe 
Advocate-General is therefore opposed to principle and unsupported by 
authority. And the decisions in Indian cases on the point imply that 
the rule of law as to it is as stated above. If, instead of claiming title 
in himself, the tenant attorns and pays rent to or hands the property 
over to a third party who claims against the landlord, it follows, from 
what has been stated above, that the possession of the third party is 
adverse to tbe original owner provided the owner has knowledge of the 
facts; subject of course, if the tenancy be for a definite term, to tbe 
observations made above in dealing with the case of a tenant setting up 
title in himself. 

Passing now to the case of mortgagor and mortgagee, mere denial by 
a mortgagee in possession or by the representative of the mortgagee in 
possession of the mortgagor’s right to redeem is of itself nob sufficient tO' 
convert suc*h possession into adverse possession (Mussad v. The Collector 
of Malabar (3)). Now there can be no doubt that if the interest of tbe 
mortgagee alone is assailed by a third party, that of She mortgagor is not 
thereby affected. But where tbe mortgagor has made over possession of 
the mortgaged pronerby to the mortgagee and while be is so out of actual 
possession, the former’s interest is invaded, Turner, C.J., and Muttusami 
Ayyar, J., in Ammu v. Bamakrishna Sastri (4) treat such invasion as aa 
ouster. Innes and Muttusami Ayyar, JJ., however, in Chathu v. Aku (5) 


(1) 3 Peters (U-S.), 61, at p. 63. (3) 10 A. & E. 427 at p. 436. 

(3) 10 M. 189. (4) 3 M. 226 (229). (5) 7 M. 26 (28). 
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speak of the right to redeem as a mere right of action ; though there are 
observations in the course of the same judgment [165] which show that 
if the paroy claiming in antagonism to the mortgagor had taken and held 
possession of the mortgaged property itself for twelve years, such posses* 
sion would bar the mortgagor as was held in A?nmu v. Ramakrishna 
Sastri (l). Compare Moidin v, OothumayiQanni (2). This last conclusion 
is in coofiiot with the opinion expressed by Telang, J., in Chinto v. Janki (3). 
The reason for that opinion is stated by the learned Judge thus: 
“The mortgagor having once put the mortgagee in possession ordinarily 
' has no right to the possession himself until the mortgage is paid off. 
“The mere fact of the mortgagee’s letting the property go out of his 
“ possession cannot give the mortgagor such a right before payment. 
“ And the party in possession, though he miy be a trespasser, would ordi- 
“ nartly be able to defend an action of ejectment at the suit of the mort- 
“ gagor by setting up jus teriii” And notwithstanding Pi<f/flppa v. Tim- 
maji (4), it would be seen from the later case of Viiui/ak Janardan v. 
Mainai (6) that the above opinion of Telang, J., commended itself as 
sound to Sargent, O.J,, and Candy, J. In this state of the authorities, if 
I may express my own inclination, I would with deference say that 
Justice Telang’s view appears to be the better view. If, however, that 
adopted in Amrmt v. Ramakrishna Sastri (1) be the correct one. still the 
possession of the person taking it from the mortgagee would not be 
adverse unless and until the mortgagor has notice of it {Mussad v. The 
Collector of Malabar (6)). 

Lastly as to the case of tenants in common, the special charac¬ 
teristic of their rigut is united possession. Each has a present right to 
enter upon the whole land and upon every part of it and to occupy and 
enjoy the whole. And if one tenant in common occupied and took the 
whole profits, the other has, apart from statute, no remedy against the 
former whilst the tenancy in common continues unless he was pub out of 
possession when he might have his ejectment, or unless he appointed the 
other to be his bailiff as to his undivided moiety and the other accepted 
that appointment, when an action of account would lie as against a bailiff 
of the owner of the entirety of an estate {.Renderson v.^Eason (7)) , see 
also Watson and Company v. Ramchand Dutt (8): [166] and Lachmes- 
war Singh v. Manowat Hossein (9). Consequently, sole occupation by 
one tenant in common is prima facie not inconsistent with the right of 
any other tenant in common. And in such cases there is no ouster or 
adverse possession until there has been a disclaimer by the assertion of 
a hostile title and notice thereof to the owner either direct or to be infer¬ 
red from notorious acts and circumstances. 

Such being the rules applicable to a case like the present, how does 
the matter stand upon the facts hero ? It may be shortly observed that 
the possession relied on by the defendant amounts at the highest to noth¬ 
ing more than sole occupation by one of two tenants in common. In 
none of the instances, in which limitation is pleaded, express disclaimer 
of the co-owner’s right and notice thereof to him are either alleged or 
established and the facts relied on as proof of adverse possession seem only 
to show what has been termed “silent possession.” And when regard is 
had to the position of the parties, to the fact that the parcels of land as to 
which adverse possession is set up are so few compared with the 


(l) 2 M. 226 (229). 

(4) 14 B. 176. 

(7) 17 Q.B. 701, at p. 718. 


(2) 11 M. 416. 
(5) 19 B. 188. 
(8) 18 C. 10. 


(3) 18 B. 51 (58). 
(6) 10 M. 189. 

(9) l9 C. 253. 
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large number of isolated parcels admitted to have been held jointly and 
to the nature of the demises under which the disputed parcels were or held 
by the actual occupants thereof, it is impossible to come to the conclusion 
that what are relied on as supporting the contention in question constitute 
such open and notorious acts of exclusive ownership as, in law, are neces¬ 
sary to warrant the inference that? one tenant in common has been ousted 
by the other. The plea of limitation must therefore be held to fail in all 
the instances in which it was urged. 

I concur in the conclusion arrived at by my learned colleague. 


21 H. 167. 

[167] APPELLATE CIVIL. 

Before Mr. Jmtice S’Lhrarmni'i Ayyar and Mr. Justice Davies. 


Ramachari (Defendant No. 1), Appellant v. Ddraisami PillaI 

[PlaintiJ No. 1), Respondent.* 

[2nd September, 1897 and ITth January, 1898.] 

Civil Procedure Code—Act XIV of I8S2, Sec/ion 443—Swii a^ainsi a major defendant 
by guardian ad litem —Acguxescencct 

The managing memb jr of a Hmdn oonsisiing of himself and two 

broiberB, who were mmora, mortg^^ged the aocestril property to secure a debt 
properly incurred by him in his c*pacif-y as manager. The mortgagee brought 
a suit upon the mortgage joining as defendants the three brothers; the two 
younger of whom were sued by the mortgagor as their guardian ad litem. A 
decree for the plaintifi having been passed, the lands were sold in execution* 
The two younger brothers now sued to have the decree and the sale set aside as 
regards them, on the ground that they had both been of age at the date of the 
suit, an 1 accordingly had been WDngly impleaded. It appeared that the elder 
plaintiff was in fact a major at the date of the previous suit, but be was aware, 
prior to the sale, of the suit and the execution proceedings, and still allowed his 
elder brother to conduct the defence and proceedings on bis behalf: 

He Id, that both plaintiffs were bound by the decree in the former suit. 

[R..7 0.C. 234.] 

Second appeal against the decree of T. M. Horsfall, District Judge 
of Taojore, in appeal suit No. 421 of 1895, modifying the decree of 
A. Ramaswami Sastrigal, District Muosif of Tiravalur, in original suit 
No. 94 of 1894. 

In 1887 one Saminada Pillai, an undivided brother of the present 
plaintiff, mortgaged certain lands to Sabapathi Pattan, who brought a 
suit in 1882 on the mortgage imuleading as defendants the mortgagor and 
the present plaintiffs who were thee minora. A decree was passed for the 
plaintiff and the mortgage property was sold in execution. The present 
plaintiffs now sued to have the decree set aside and the sale cancelled so 
far as their shares in the lands were concerned. They alleged that the 
decree had been obtained by fraud to which their brother was a party, 
and that they were, as a matter of fact, majors at the time of the suit. 
The defendants were the purchaser, the mortgagee, and the mortgagor. 
The mortgagor did not defend the suit; the [168] other defendants 
pleaded that the mortgage-debt was binding on the family, and that the 
plaintiffs were in fact minors at the date of the suit. 

* Secoad Appeal No, 1209 of 
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The District Munsif held that the present plaintiff No. 1 was a major 
and bati been wrongly impleaded as a minor in the previous suit, that 
plaintiff No. 2 was rightly impleaded as a minor, and that defendant No. 3 
had incurred the mortgage-debt as the manager of the family and had 
fraudulently instigated the pi'esent suit. On these findings he dismissed 
the suit bolding that the decree was binding upon the plaintiffs' shares. 

The District Judge on appeal referred to Bhawani Prasad v. 
(l), and framed a fresh issue as follows: “whether defendant 
No. 3 was manager at the time and executed the bond as manager." 

The District Munsif tried that issue, and he found that the third 
defendant was the manager and executed the bond as such. 

The District Judge finally passed a decree, by which the first plaint¬ 
iff's share in the mortgage property was exonerated, and the decree of the 
former suit and the subsequent sale was set aside as regards his share. 

Defendant No. 1 preferred the second appeal. 

Pattabhirama Ayynr, for appellant. 

Sankaran Nayar, for respondent. 
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JUDGMENT. 

This case is unlike the Allahabad case quoted by the Judge as his 
authority for exonerating the first plaintiff from the decree, inasmuch as 
the first plaintiff was, as a fact, ma<le a party to the suit. Although it 
has now turned out that he was a major at the time of suit, whereas he 
was treated in the suit as a minor, be must be held to be bound by the 
decree if be was aware, prior to the sale, of the suit or the subsequent pro- 
■ceedings, and still allowed the manager of the family to conduct the defence 
■and proceedings on his behalf which the manager in truth did. The 
plaintiff has not averred in his plaint or elsewhere that he was ignorant 
of the suit and proceedings, and there are circumstances indicating that he 
must have been aware of them, but as the point was not put distinctly in 
issue, the question has not been tried. We think it ought to be tried 
now, and we remit the following issue for trial:— 

[l69] “ Whether the first plaintiff was aware, prior to the date of 
the sale, of the suit No. 340 of 1892, or of the execution proceedings 
“therein." 

[In compliance with the above order, the District Judge submitted 
the following finding :— 

“ On the evidence of the defendants, first and second witnesses, I 
find that the first plaintiff was aware of the suit No. 340 of 1892 from 
“ the date when the third defendant was first served with notice of 
“ the suit.’’] 

JUDGMENT. 

The evidence relied on by the Judge, together with the proba¬ 
bilities of the case, coupled with the circumstance that the first plaintiff 
never denied that he was aware of the suit and subseouent proceedings, 
are sufficient to support the finding. The sale is therefore binding on 
the first plaintiff also. The result is that the decree of the Lower Appel¬ 
late Court is reversed with costs in this and in that Court, and the decree 
of the Munsif dismissing the suit with costs is restored. 


(1) 17 A. 537. 
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Before Mr. Justice Davies and Mr. Justice Benson. 


McniapPAN ChettI and others (Defendants Nos. 5 to 8), 
Appellants v. Mdppil Nayar AND ANOTHER (Plaintiffs), Respondents* 

[13th and 19fch January, 1898.] 

LiviUation—Adverse possession— Suit lor ejectment by a jenmi—Defendant in possession 
under Government cowle, • 


The plaiDtiSs sued for possession of land which was found to be their jenm. It 
appeared that the defendant bad been in possession for more than twelve years 
under a cowle from Government, which provided that the grant of the cowle 
should not affect the jenmi’s right, but that the defendant bad never recognized 
the plaintiffs’ title : 

Held, that the suit was barred by limitation. 


Second appeal against the decree of E. K. Krishnan, Subordinate 
Judge of South Malabar, in appeal suit No. 189 of 1895, confirming the 
decree of P. P. Raman Menon, District Munsif of Nedunganad, in 
original suit No. 366 of 1892. 

[170] The plaintiffs sued to recover possession of certain land which 
was found to be their jenm property. It was alleged that the plaintiffs' 
predeces«or in title had demised the land in 1862 to one Koru, the predeces¬ 
sor in title of defendants Nos. 1 to 3. It appeared that in the following 
year Koru obtained from Government a cowle and that he and the defend¬ 
ants who were his assignees had been in possession ever since. The 
District Munsif passed a decree for the plaintiff which was affirmed on 
appeal by the Subordinate Judge, who held that, whether or not the land 
had been demised to Koru in 1862 as alleged, there had been no posses¬ 
sion adverse to the plaintiffs. 

Defendants Nos. 5 to 8 preferred this second appeal.' 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar), 
Pattahhirama Ayyar and Subramania Sastri, for appellants. 

Sankaran Nayar, for respondent No. 1. 

Ryru Nambiar, for respondent No. 2. 

JUDGMENT. 

In this case it has been found that the jenm title to the plaint land 
was in the plaintiffs, and that in 1863 one Koru obtained from Govern¬ 
ment a cowle to cultivate the land, and that he and his assignees (defend¬ 
ants Nos. 5 to 8), have been in possession ever since. It was alleged 
that Koru originally got possession of the land under an oral lease from 
the first plaintiff in 1861 62, but the Subordinate Judge did not decide that 
question, holding that even if Koru took possession of the land on the 
strength of the Government cowle and without reference to the jenmi, such 
possession must be regarded as not hostile to the jenmi, who was, there¬ 
fore, entitled to recover at any time on the strength of his title. The- 
Subordinate Judge therefore decreed that plaintiffs should recover posses¬ 
sion on payment of compensation for improvements. 

Against this decree the defendants Nos. 5 to 8 appealed on the ground 
that the plaintiffs’ suit is barred by limitation. We have no doubt but 


* Second Appeal No. 1203 of 1896. 
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that this is so, unless the letting to Koru in 1861-62 alleged by the plain¬ 
tiffs is proved. The effect of the grant of a cowle quoad the jenmi has 
often formed the subject of judicial decision (Wigram’s ‘ Malabar Law and 
Cus*om ’ 137) and is well laid down in the case of the Secretary of State v. 
Ashtamurthi il). It is expressly provided in the cowle that the jenmi’s 
rights are [ni] not affected by the grant of the cowle, aod it is usual for 
the holder of the cowle to settle with the jenmi at the same time when 
he receives the cowle from Government. Toe cowle merely insures a 
favourable assessment of the Government dues on cultivation. Should 
the holder of the cowle fail to settle with the jenmi be may be evicted. 
Should he, however, be left in possession for more than twelve years with¬ 
out any recognition of the jenmi’s right, he would like any other trespasser 
acquire a valid title by proscription. In the present case there was no 
recognition of the first plaintiff's right as jenmi. Tne learned pleader for 
the resDondents contends that Exhibits 18 and 19 only convey Koru’s 
right to improvements, and that this fact, together with the attornment 
by Koru to the twelfth defendant as jenmi in 1880, indicate that Koru 
did not claim the land as owner, and argues that unless he claimed 
to hold the land as owner the plaintiff's right could not become barred. 
He relies on a passage in Sivasubramanya v. Secretary of State for 
India (2) to the effect that possession will not generate a prescriptive 
right unless it is a possession with the intention to hold exclusively aod 
as owner. This argument is untenable. The language must be understood 
in the light of the facts aod arguments in that case, and when so under¬ 
stood, ic has no reference to the present case. Toere the question was 
whether certain acts were evidence of ownership or merely of an easement. 
In the present case there is no question of easement at all. Moreover, 
there is nothing in Exhibits 18 or 19 or 1 to indicate that Koru at any 
time recognized the first plaintiff as jenmi. Exhibits 18 or 19 are as 
ooDsistent with Koru’s recognition of the rival jenmi (the twelfth defend¬ 
ant) as with his recognition of the plaintiff, and Exhibit I, by recognizing 
the latter, affords ground for supposing that Koru, if he meant to recognize 
any jenmi, meant to recognize the twelfth defendant rather than the first 
plaintiff. The first plaintiff then was out of possession and Koru was in 
possession for more than twelve years without any recognition of first 
plaintiff’s right, and the plaintiff's light is therefore barred under Article 
142 of Schedule II of the Limitation Act {Kunchu Achen v. Sundaram 
Patter (3)), unless as already stated, Koru’s possession was that of a 
tenant under the oral letting alleged by the plaintiff. 

We must therefore ask the Subordinate Judge to return a finding on 
this issue on the evidence on record within six weeks [172j of the date of 
receipt of this order. Seven days will be allowed for filing objections 
after the finding has been posted up in this Court. 

The appellant’s objection to the finding of the Subordinate Judge in 
regard to improvements are untenable. Ha did not, in the Lower Appel¬ 
late Court claim compensation for the kalam for which he now seeks 
compensation, nor did he, in the Court of First Instance, object to the 
principle on which the compensation for reclamation was calculated. 
He, in fact, accepted that principle, and he rcannot now be allowed to 

object to it. 


(1) 13 M. 89 (118). 

(3) Second Appeal No. 785 of 1894 (uQceported) 
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Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


Madras Railway Company {Defendant), Petitioner 
V. Govinda Rau {Plaintiff), Respondent,* 

[lOfch December, 1897 and Ist February, 1898.] 

Contract Act’^Act IX of 1672, Section 1^—Railways Act—Act XI of 1890. Section 72— 
Condition under which goods despatched by Railway—Deterioration—Remoteness of 
damage. 

The pUintifi who was a tailor delivered a sewing macbioe and some cloths to 
the Madras Railway Company (the defendant) to be sent to a place where he 
expected tn carry on his business with special profit by reason of a forthcomiog 
festival. Through the fault of the Company’s servants the goods were delayed 
in transmission and were not delivered until some days after the conclusion of 
the festival. The plaintifi bad given no notice to the Company that the goods 
were required to be delivered within a fixed time for any special purpose and he 
hadsigued a forwarding note under a statement that be agreed to be bound by 
the conditions at the back and one of those conditions was to the efiect that 
the company is not liable “ for any loss of or damage to any goods whatever by 
reason of accidental or unavoidable delays in transit or otherwise.” Tbe plaintiff 
now sued to recover from tbe Company a sum on account of bis estimated profits 
and tie travelling expenses of himself and his assistant at the place of delivery 
and their expenses for food and lodging while there. 

Held, (1) thatas the plaintifi bad not shown that tbe goods had undergone 
deterioration in value or otherwise tbe condition above cited was not void under 
Railways Act 1890, Section 72, although .it bad not been approved by th& 
Governor General in Council. 

(2) that the plaintiff was bound by the condition even if be was in (act 
ignorant of its eOect. 

(3) that the damages claimed were too remote. 


[173] Petition under Section 25 of the Provincial Small Cause 
Courts Act praying the High Court to revise the decree of P, S. Guru- 
murti Ayyar, District Munsif of Erode, in small cause suit No. 1490 of 

1896. 

A suit for damages was brought by the plaintiff against the Madras 
Railway Company under the following circumstances. The plaintiff was 
a tailor. In view to make a special profit at Karamadai during the car 
festival to be held at that place he delivered a sewing machine and a 
bundle of cloths to the defendant Company at the Erode Railway Station 
on the 29th February 1896 to despatch to that place. The plaintiff went 
to Karamadai and waited there till tbe 13th of March when the festival 
was over; but the goods were not delivered to him until the 26th of 
March, The plaintiff gave no notice of the purposes for which they were 
despatched and it appeared that be bad placed his signature on the forward¬ 
ing note under a statement that he was aware of tbe conditions on the 
back of the note and agreed to be bound thereby and on the back of the 
note there were certain conditions including that set out above. The 
damages claimed were the railway fare of the plaintiff and his assistant 
to Karamadai and their expenses there including the rent paid for the shop 
and also the special profit expected to be earned at Karamadai at the time 
of the car festival and the ordinary profit expected to be earned during 
the subsequent days when the sewing machine and the cloths were in 
charge of the defendants. 

* Civil BevUion Petition No. 80 of 1897. 
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The District Muosif passed a decree for Es. 16-4 0, being the amount 1898 
of the railway fare of the plaintiff and his assistant to and from Karamadai Feb. 1. 
and the sum actually spent by him when there. - 

The defendant preferred this petition. Appkl- 

Mr. B. A. Nelson, for petitioner. LATE 

Kespoudent was not reprebented. CiViL. 


Mr. B. A. Nelson: —Railways Act, 1890, Section 72, does not apply 21 M. 172= 
here as there was no loss, destruction or deterioration. Consequently the 8 M.L.J. 89» 
conditions on the forwarding note afford a complete answer to the suit. 

Moreover, the damages claimed are too remote and indirect. These 
damages did not arise naturally nor did the Company know that such 
would be the result of non-delivery not having been informed of the object 
or purpose with which the goods were sent. Contract Act, Section 73 ; 

Great [ 174 ] Western Bailway Co. v. Bedmayne (1); Woodgcr v Great 
Western Bailway Company (2) ; Simpson v. London and North Western 
Bailway Co. (3); Mayneon Damages, page 300. 

JUDGMENT. 

SUBRAMANIA Ayyar, J.—The plaintiff, a tailor, with a view to make 
special profits during the car festival at a place called Karamadai in the 
Coimbatore District entrusted to the defendants, the Madras Railway 
Company, on the 29th February 1896, his sewing machine and a cloth 
bundle to be carried from Erode and to be delivered to him at Karamadai. 

The defendants were, however, not told why the articles were sent. 

Through the fault of the defendants’ servants the articles were not carried 
to Karamadai until long after the date by which they should, in the usual 
course, have arrived at that station. Before they reached the place, the 
festival had come to an end. The plaintiff, who had waited at Karamadai 
for a number of days expecting the arrival of the articles, having returned 
to Erode, the articles were transmitted back and wore delivered to him 
there on the 26th March 1896. 

The plaintiff sued for damages said to have been sustained by him in 
consequence of the delay in the delivery of the articles. The District Mun- 
sif gave him a decree for Rs. 16-4-0, being the railway fare of the plaintiff 
and his assistant from Erode to Karamadai and back and their expenses 

for food and lodging while at Karamadai. 

The first question that arises is whether the plaintiff is precluded 
from raaintaining this suit by one of the conditions printed on the back 
of the forwarding note. Exhibit I. That condition is to the effect that 
the defendants are nob responsible for any loss of. or damage to, the goods 
by reason of accidental or unavoidable delay in transit or otherwise. It no 
doubt appears that Exhibit I was neither read cor explained to the plain¬ 
tiff. But, assuming that he was in fact ignorant of the condition in 
question, that does not affect the binding character of the contract evidenced 
by Exhibit I. inasmuch as in the portion thereof which bears his mark 
it is expressly stated that he was aware of the conditions on the back 
and that he agreed to the articles being carried subject to such condi¬ 
tions. (Per Mellish, L. J., in Parker v. South-Eastern. Bailway Co. (4).) 

He is therefore precluded from [l75] maintaining this suit, unless such 
a condition is void under Section 72 of the Indian Railways Act. The 



(1) D.R. 1 O P. 329. 

(3) L.R. I Q.B.D. 274. 
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1898 questioD then is whether the contract between the plaintiff and the defend- 
Peb. 1. ants in so far as it purports to exonerate the latter from responsibility 

- for delay is, as held by the District Munsif, void under Section 72 of the 

Appel- Railways Act IX of 1890. In discussing this point I shall proceed on 
LATE the supposition that the condition covers a delay which, as found here, 
Civil neither accidental nor unavoidable. The section referred to in so far 

- as it is material for our present purpose runs thus: 

21 M. 172= “72 (IJ The responsibility of a railway administration for the loss, 

8 1I.L.J.85. “destruction or deterioration of .... goods delivered to the ad- 

“ ministration to be carried by Railway shall, subject to the other provi- 

“ sions of this Act, be that of a bailee under Sections 151, 152 and 161 of 
" the Indian Contract Act, 1372. 

“ (2) An agreement purporting to limit that responsibility shall, in so 
“ far as it purports to effect such limitation, be void unless it 

" (6) is otherwise in a form approved by the Governor-General in 
“ Council. * * 

Now, in the present case, there was no loss or destruction of the 
articles consigned and the applicability of the section to the case depends 
upon the question whether there was, within the meaning of the enact¬ 
ment, a “ deterioration.''for which the contract purports to render the 
defendants not responsible, since the words *' damage to the goods ’’ in 
the contract may be taken to comprehend deterioration. The word deter¬ 
ioration imports the becoming reduced either in quality or in value (see the 
Standard Dictionary). Having regard to the nature of the articles and to 
the very limited delay, it is not possible to suggest that any deterioration 
in quality could have taken place. As regards the value of the cloth, 
however, it might well have been shown to have been otherwise with 
reference to what was laid down in Wilson v. Lancashire and Yorkshire 
Railway Co. (l). There the plaintiff, a cap manufacturer, sued the de¬ 
fendants for damages caused by the improper delay in delivering some 
cloth. The plaintiff had bought the article with a view to make it into caps 
for sale during the spring season of the year, but owing to the delay in transit 
the plaintiff was unable to sell or use any part of it or to manufacture 

[176] any part of it into caps for sale in that season. Referring to the 
fall in the value of the cloth that could be shown to have taken place 
in consequence of the same arriving at a time when it was less •“ demand 
and less capable of being applied to an immediate use Williams, Willes and 
Keating, JJ.. spoke of it as deterioration, ’ and those earned Judges 
as well as Byles, J., held that in respect of such fall, the same being 
the direct and natural result of the delay, the earner was liable even in 
the absence of notice of the purpose for which the article was seut. 
Clearlv therefore, in the case before us if the plaintiff had alleged and 
proved that, owing to the loss of the special opportunity for sale of wbioh 
he wished to take advantage, the cloth had fallen in value compared to 
what he could have got for it had he been able to dispose of i at 
Karamadai as he intended, the plaintiff would have been entitled to a 
finding that there was a “deterioration” within the meaning of Section 72, 
and that the condition relied on as operating to limit the responsibility of 
the defendants in respect of such deterioration is void, inasmuoh as the 
contract is not shown to have complied with the provision contained in 


(Ij 30 L.J.O.P. 232. 
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Clause (6} of the section. But the plaintiff did not allege and prove that 
there was any deterioration as just explained. Section 72 does not, there¬ 
fore, apply to the case, and it follows that the condition in question 
precludes the plaintiff from claiming the damages awarded to him by the 
District Munsif, since they are not due to any deterioration of the articles 
consigned. I should add that there was another objection, which the 
District Munsif overlooked, tol those damages being allowed. They 
consist, as will be seen from what has already been stated, of the trainage 
for the plaintiff and his assistant from Erode to Karamadai and back, rent 
paid at Karamadai for the shop engaged by the plaintiff for doing his 
work as a tailor and food expenses for the plaintiff and his assistant dur¬ 
ing the time they were waiting at Karamadai for the arrival of the articles. 
It is scarcely necessary to point cut that none of these expenses was the 
proximate and direct consequence of the delay in the delivery of the 
articles and were therefore not awardable as natural damages (see 
Woodger v. Great Western Railway Company (.1) and Gee v. Lancashire 
and Yorkshire Rail. Co. (2)) as the difference between the price which 
could have been obtained at the festival and that on the date when the 
cloth was returned to the plaintiff [177] would have been {Wilson v. 
Lancashire and Yoikshire Rail. Co, (3), already cited. No doubt bad 
the plaintiff caused intimation to be given to the defendants when the 
article.^ were entrusted to them that he wanted them for sale or use at 
the festival, it may be that the items allowed by the District Munsif would 
be awardable as damages within tho contemplation of the parties. But, as 
already stated, the defendants were not informed, when they undertook 
to carry the goods, that these were required by the plaintiff at the specific 
time at which and for the specific purpose for which he wanted them at 
Karamadai. The items allowed by the District Munsif vvere therefore 
too remote and ought not to have been decreed. 

For all the reasons stated above I would set aside the decree of the 
District Munsif and dismiss the suit, but in the circumstances without 
costs. 

Benson, J. —The question for our decision is how far the Railway 
Company is liable for damages said to have been caused to the plaintiff 
by the Company’s failure to deliver certain goods to the plaintiff within a 
reasonable time after they were entrusted to the Company to he carried 
from Erode to Karamadai. It is admitted that the Railway Company had 
no notice that the goods were required to be delivered within a fixed time 
for any special reason. Apart from any special contract, the responsibility 
of a Railway Company for the loss, destruction or deterioration of goods is 
declared by Section 72 of the Railways Act (IX of 1890) to be that of a 
bailee as defined in Sections 151, 152 and 161 of the Indian Contract Act. 
and the last section enacts that ** if, by the fault of the bailee, the goods 
* are not returned, delivered, or tendered at the proper time, he is respon- 
** sible to the bailor for any loss, destruction or deterioration of the goods 
“ from that time.” In the present case there was no loss or destruction of 
the goods—nor was there any change in the absolute condition of the 
goods but the word “ deterioration” is wide enough to cover a falling off 
in the value of the goods due to their not having been delivered in time to 
enable the plaintiff to take advantage of the special market which would 
have been available during the festival at Karamadai if they bad been 
delivered in due time. In other words, the plaintiff might have claimed 
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as damages the difference between the ordinary value of the goods afc 
Karamadai and the special value which they would have had, if they 
had been delivered to [178]him at the time contemplated so as to be avail¬ 
able for the soecial market then existing at Karamadai (Wtlson v. La.n- 
cashire and Yorkshire Rail Co. (1) and illustration (g) to Section 73 of 
the Indian Contract Act, which illustration appears to be based on the 
English case). The plaintiff, however, did not allege or prove any such 
"deterioration," though there was a vague claim and vague evidence as to 

" loss of profit" owing to delay in delivery. It was, hovever, distinctly 

held in the above case, and illustration {q) to Section 73 of the Contract 
Act distinctly shows that the plaintiff could not in such a case recover any 
damages for loss of profit. If “ deterioration" in the sense above stated 
had been proved, the Railway Company would not have been protected 

by the soecial contract onthe back of the forwarding note to the effect 

that the Company is not liable “ for any loss of. or dam age to. any goods 
“ whatever by reason of accidental or unavoidable delays in transit orother- 
" wise ’’ since the contract does not exclude " deterioration ’’ in the above 
sense but only loss of. or damage to, the goods unless indeed the words 
" damage to the goods " can be held to include “ deterioration " due to 
extrinsic causes. Even if they could be so held (and I think it would be a 
strain on the language to do so), there is still the objection that it is nofc 
shown that the contract was in a form approved by the Governor-General 
in Council as required by Section 72 of the Railways Act, and it may well 
be doubted whether sanction would have been given for so unreasonable a 
contract. For all these reasons the District Munsif was, I think right in 
disallowing the plaintiff’s claim for loss of profits, but I think he was 
wrong in allowing the plaintiff the rail fare of himself and his assistant from 
Erode to Karamadai and back, and the cost of their food and lodging at 
Karamadai. Such damages could not have been in the contemplation of 
the parties when they made the contract, nor can they be said to have 
naturally arisen in the usual course of things from the breach, since the 
Railway Company had no notice of the reason why the thlng^ were being 
sent to Karamadai. or of the arrangements which the plaintiff was making 
to utilise them there. In other words, these damages are too remote and 
do nob fall within the purview of Section 73 of the Ooatraot Act. I agree, 
therefore, in holding that the decree must be set aside and the suit dis¬ 
missed, but in all the circumstances without costs. 



(1) 80 L.J. C.P. 232. 
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[179] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, Mr, Justice 

Shephard and Mr. Justice Davies, 

Seshadri Ayyangar {Plaintiff), Appellant v. Nataraja Ayyar 

AND OTHERS {Defendants and supplemental Defendants), 
Respondents.* [25th. 26th. 27th August, 8tb. 9th September and 8th 
Ootober 1897 and 31st January and Ist, 2Qd and 24bh February 1898.] 

Beligious EruiownentsAct^Act XX o/|l863. Sections 3, 4, 7, 11. 14—Swspension and 
d^missal of trustee of a temple —Powers of temple cornmitiee—Civil Procedure 
Code -Act XIV o/1R82, iSection 575— Appeal referred owing to a difference of 
opinion on a point of law. 

The plaintiff was appointed to the ofifioe of trustee of a Hindu temple under 
Religious Endowments Act, 1363, Section 3, by the temple committee consitut** 
ed under that Act. Subseqaently the committee, having received certain com¬ 
plaints against him, suspended bim from (>tlice pending enquiry without caMing 
on h m lor an explanation. They alleged as the grounds ot his suspoosion that 
he bad caused loss of property and money to tho temple and that be bad con¬ 
ducted things in the temple contrary to custom so as to cause a disturbance of 
the peace. Tbe trustee refused to acquiesce in the order of suspension and to 
give up certain records, &c.. which be was by that order required to deliver and 
denied the authority of tbe committee as asserted by them. Shortly atiocwards 
the uommittee dismissed him. Tbe plaintiff denying that his suspensiun and 
dismissal were legal, brought two suits against- the members of tbe committee, 
the first for dam-iges for the suspension, and the second for an injunocion to res¬ 
train tbe defendants from interfering with his discharge of bi.s duties as trustee. 
Both of these suits were dismissed and the plaintif! preferred appeals to the 
High Court. 

In the appaal relating to the claim for ao injunction 'it was found that 
no mi-*ooQdaot had besn proved against tbe plaintiff previous to the order of 
suspension : 

n il. by SaEPHARD and DAVIES. JJ., that a trustee in the position of tbp 
plaintiff cannot ba dismissei from otfioo except for good cause shown, and that 
hisonduot subsequent to the order of suspension did not amount to such good, 
cause. 

In the appeal relating to damages : 

by SHSPH VRC, J., tbit the order of suspension was illegal and that 
under the oircumsttaces the pUintiff w»s entitled to substantial damag s. 

Beld, by DAVIES, J. (filling that the committee bad proceeded in the bona 
belief that they were acting for tho good of tbe temple in suspending the 
plaintiff pending inquiry), that the order of suspension was not illegal and that 
tbe suit was rightly dismissed. 

[180] Owing to the difference of opinion between the two Judges the last 
mentionel appokl was referred to tho Chief Justice under Civil Procedure Code, 
Section 575, and was heard by him sitting with the two other Judges : 

Held, that tbe whole appeal was open for argument and not only tbe point ol 
law on which the Judges had differed in opinion. 

Hefd, by COLLINS, O.J., and SHEPHARD, J. (DAVIES. J.. ), that tha 

order of suspension was illegal and that the pltintiff was entitled to substan¬ 
tial damages. 

Per Collins, C.J.—The power of suspension by tho committee, is. in 
mvjadgmeot, the same as the power of dismissal. Tne oommittee, ba/ing 
m ide due inquiry and having called on the trustee for an explanation, m ay sus¬ 
pend for good and suffisiont cause, but not otherwise. 

tP . 29 M. 624=16 M.L J. 435 = L M L T. 127 : R.. 30 B. 508= 8 Bom. L.R. 407 ; 
40 0. 323 (3341=17 C.L.J. 133=16 lod. Cas. 908 ; 36 M 631 (633)=lO Ind. 

Oaa.'5l8 (5i0l=2l M.L J. 530 = 10 M.L.T. 14 ; 6 Bom. L R. 131 (I9l) ; 6 Bom. 
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L.R. 230 (232): 14 Bur, L R. 59 ; UInd. Cas. 520-23 M.L.J. 278 (281)-12 
L.T. 155 : 24 M.L.J. 428 (440).] 

Appeal against the decree of D. Broadfoot, Acting District Judge of 
Tricbinopoly, in original suits Nos. 10 of 1893 and 26 of 1895. 

In these suits which were tried together, the plaintiff was one of the 
trustees of the Srirangam pagoda and the defendants were the members 
of the temple committee constituted under the Religious Endowments 
Act, 1663. The fact of bis appointment was communicated to the plaint¬ 
iff by a document filed as Exhibit A which was in the following terms:— 
" This is to inform you that as you have been appointed to the office of 
“ permanent manager of Srirangam, Ac., which is vacant, you shall take 
" charge of the said office, and discharge the duties diligently and honestly. 
" submit to the committee the accounts that are due, as early as possible. 
“ and recover immediately the losses caused to the devastanam by the 
‘■former trustees and the other present trustees and report about it. 
The plaintiff having incurred the displeasure of the majority of the 
committee, they delivered to him the order suspending him from office, 
and be sent the reply quoted below at pp. 216. 217. He was not called 
upon for any explanation and on the 25th February 1893, theyjentto 
him a yadast dismissing him, which was filed in the suit as Exhibit B, 
and was in the following termsWhereas in accordance with the 
“ proceedings passed by the members in a meeting held on the 19th 
“instant, you have been dismissed from the office of permanent manager 
“of Srirangam devastanam. and Kasturiranga Ayyangar affas Eaoga- 
“sami Ayyangar of Kovalakudi, residing at Srirangam, appointed 
as permanent manager in your stead, you a.e directed to transmit 
at once to manager T. Eatna Mudaliar Avargal. the said Rangasami 
Avvangar Avargal. and Sri Vedaviyasa Alasinga Bhuttar Avargal 
the present rotation manager, all records and proceedings connected 
with the Srirangam devastanam that are with you the [181J key 
■ of the cash chest, the peon’s silver badge, and all other things of the 
“temple that are with you, and you are informed that if any loss 
either of property or of ready money had been caused by you to the 
devastanam during the time that you were employed as manager, the 
“same shall have to be made good by you. In the first of these cases, 
the plaintiff sued for damages alleging that the action of the committee 
in suspending him was ultra vires and illegal, and in the second be sought 
a declaration that the order of dismissal was invalid and an iniunobion to 
restrain the defendants from interfering with or obstructing the discharge 
bv the nlaintiff of bis duties as trustee. The District Judge dismissed 
both the suits being of opinion that the plaintiff had been guilty of grossly 
ubordir^ oSt which justified his disu^issal. and that the order of 

suspension was also legal. 

The Acti°n/Advooate!*^^^^^^^^ V. Bhashyam Ayyangar) and 

iVarayana for appellant. i o 

Sankaran Nayar, for respondents Nos. 1 and J. 

These appeals came on for heai'ing before Shephard and Davies, JJ.. 

who delivered the following 

JUDGMENTS (OE THE DIVISIONAL BENCH). 

Shephahd, J.-Tbese are appeals by the plaintiff s gainst the dec^ 
•in two suits brought by him against the same parties, being the members- 
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-of the temple committee constituted under the Act of 1863. It seemed to 
U9 coovenienti to bear first the appeal io which the question of the plaint¬ 
iff’s dismissal from the office of trustee arose, and I will accordingly deal 
with that question first and afterwards with the question arising in the 
suit in which damages are claimed. 

The plaintiff was appointed a trustee of the Srirangam pagoda on 
the Ist May 1692, and he assumed office oa the 15th of the same 
month. On the 25th February 1893 a notice was addressed to him 
signed by three of the defendants—Nabaraja Ayyar, Krishna Ayyangar, 
and Ramasami Chetbi,—intimating to him that ho was dismissed from 
the office of trustee and requiring him accordingly bo surrender to a person 
named all the temple property in his possession. The Advocate-General, 
■who appeared for the plaintiff-appellant, did not contend that it was be¬ 
yond the power of the committee to dismiss one of the trustees appointed 
by them, but argued that no just cause was shown for the dismissal of the 
plaintiff. In the Court below numerous charges were framed [182] against 
the plaintiff and they are dealt with seriatim by the District Judge, with 
the result of a judgment of acquittal in the appellant’s favour except as to 
the last or seventh charge. Wo have considered the evidence as to the 
other charges and agree in the conclusion at which the Judge arrived. 
There remains only the seventh charge on the strength of which the Judge 
has considered the order of dismissal to have been warranted. The judg¬ 
ment is not very explicit on the point, hue the finding amounts to this, 
that the plaintiff was, in respect of his conduct subsequent bo an order 
passed by the committee on the 29bh December 1892, grossly insubor¬ 
dinate bo the committee and that their final order of dismissal was 
accordingly right and proper. The order of the 29bh December begins by 
abating that it is necessary that the plaintiff should be suspended from the 
duties of manager pending the inquiry into certain petitions, and after other 
recitals ends as follows:—** You shall cease to do the devastanam duties 
from the date of receipt of this yadast. Further, you shall deliver charge 
of all proceedings and records connected with the devastanam, that are 
* with you to T. Rabna Mudaliar Avargal, who is another manager, and 
" report (that you have done so). You will be informed of the time when 

the inquiry into the petitions is to be commenced. 

This order is signed by the same three persons who signed the subse¬ 
quent order of the 25th February. The plaintiff’s reply is contained in a 
letter of the lOtb January, in which he questions the authority of the 
mittee to pass such an order regarding himself and asks for copies of all 
papers. The order of the 29bh December is followed up by a letter 
Ratna Mudali and another desiring him bo forward bo them the record^ of 
the devastanam, and again by a further letter from the same persons 
■on the 2l8b January. To these two letters the plaintiff sends an 
answer, dated the Isb of February, in which be plainly gives 
that the committee were nob justihed in making their order of the 29th 

December. . , 

On these three letters, that is bo say, the letter to the oommittea and 
the two other letters, and the conduct of the plaintiff evidenced thereby, 
we are asked to find that a charge warranting the plaintiff a dismissal 
has been substantiated. We were referred to no other eviderice in this 
connection. Undoubtedly the plaintiff denied the authority of the 
committee as asserted by them. As a [183] matter of fact, however, be did 
not after the 29th December take part in the festival which was J^en in 
4iour8e of celebration. The Advocate-General’s argument on behalf of tho 
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appellant was directed to showing that the plaintiff was within his^ 
ri^ts in resisting the attempt of the committee to displace him from his 
office, and that the action of the committee was irregular in respect of 
the omission to allow the plaintiff an opportunity of explaining his- 
conduct. The relations of the committee to the trustees appointed have to 
be determined by reference to tbe Act of 1863, taken with the R gulation 
of 1817. There is very little authority bearing on the question of tbs' 
powers possessed by the committee over the trustees. Tbe seventh section 
of the Act providesfor tbe appointment of committees “to take the place and 
“ to exercise tbe cowers of the Board of Revenue and the local agents under 
“tbeRegulatiou hereby repealed.” On the other hand, Section 13 imposes on 
the trustees certain duties in tbe matter of accounts of their receipts and 
disbursements. The same section directs the committee to require the 
production of such accouuts periodically. Tbe powers of the Board of 
Revenue, so far as regards tbe matter in hand, are declared in the second 
and third sections of the Regulation. The 2nd section says : “The general 
“ superintendence of all endowments in land or money granted for the sup- 
“ port of mosques, Hindu temples or colleges . . . .is hereby vested 

“ in tbe Board of Revenue.” The 3rd section is as follows:—“It shall be- 
*' the duty of the Board of Revenue to take such measures as may be 
“ necessary to ensure that all endowments made for the maintenance of 
“ establishments of the description abovementioned are duly appropriated' 
“ to tbe purpose for which they were destined by the Government or the 
“ individuals by whom such endowments were made.” As was observed 
in Venkatesa Nayudu v. Shri Shatagopa Sivami (1) "the scope of bbeRegu- 
“ latiou is the prevention of the misapplication of endowments and all 
“ its provisions are to be read with reference to that purpose.” According to 
tbe decision in Chinna Rangaiyyangar v. Sxibbraya Mudali (2), it is within 
tbe power of the committee, as it was within that of the Board, to deprive a 
trustee of his office—subject, however, to the right of thetrustee. to have the 
grounds of deprivation examined and adjudicated upon by a Court of justice. 
If the result of the examination [i84] is to show that the trustee ought nob 
to have been removed from his office, the act of the committee in removing 
him and appointing another in his stead goes for nothing and no order of 
re instatement is required. So qualified, tbe proposition thatthe committee 
may dismiss a defaulting trustee amounts to very little. It amounts to 
no more than saying that their action in resolving on his dismissal and 
in procuring by peaceable means the substitution in bis place of a new 
trustee is not illegal. It does not follow, as the District Judge seems to 
think and as was argued before us, that tbe committee is at liberty to tako 
other measures, such as the Government or any other employer may take 
against its servants. The notion that the committee may exercise discipli¬ 
nary powers over trustees appears to me alike unsupported by the provi¬ 
sions of the Act, and inconsistent with the position of a trustee having 
property vested in him and charged with the gratuitous performance of 
important public duties. His position is not that of a servant of the 
committee. He has what may be called a freehold in his office, and 
except for good cause shown he cannot be removed from it. Accord¬ 
ing to the respondents’ contention a trustee can be removed by the 
committee nob only for proved misconduct on his part, but also on 
a mere allegation of misconduct and for the purpose of inquiry 
into it. This contention is certainly not supported by tbe case cited. 


V (1) 7 M.H.C.R. 77 (31). 


(9) 3 M.H.C.R. 334. 
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By way of illustration I may put the case of the member of a club whose 
conduct is impugned and who under the rules of the club is liable 
to be expelled by a vote of the members. If the contention of the res¬ 
pondents is sound and the provision for expulsion involves the lesser 
penalty of suspension, it must follow that before any inquiry has taken 
place and in anticipation of the final vote of the members the incriminated 
member may be excluded from the club and from any enjoyment of the 
advantages which it offers. Such a proposition could not for a moment 
bo accepted. Perhaps a better illustration is that suggested by the case 
cited in argument of the Municipal Commissioner deprived of his office by 
the Governer-in-Counoil {Vijaya Eagirva v. Secretary of State for 
India (1)). Tn that case the Act, under which the Government purported 
to proceed, provided for the removal of any Commissioner for misconduct 
or neglect of duty. It was held that this provision [185] did not make the 
Government the Judges on a charge of misconduct, but merely justified 
the removal of a Commissioner as to whose misconduct they could satisfy 
the Court. The security of tenure, which according to that decision the 
Commissioner had under the Act would have beeu entirely defeated, bad 
it been held that the Government had by implication a power to remove 
him temporarily, not an account of proved misconduct, but for the pur¬ 
pose of inquiry into suspected misconduct. I think that the Advocate- 
General was right in saying that a so-called suspension is in point of law 
not distinguishable from a deprivation. A suspension during inquiry is 
indefinite in point of duration. There is no certainty that the inquiry will 
be concluded before the life of the subject of it is 'terminated. It might 
possibly be convenient that the committee should possess the powers which 
the respondents arrogated to themselves, but if the Legislature bad iutend- 
ed to give them such powers, surely some provision would have been 
made for the discharge of the duties of the suspended trustee, for 
relieving him of responsibility for acts done during the period of his sus¬ 
pension, and generally for the ore'ervation of the trust property during 
that period. It is clear that the committee during that period have no 
right to assume the charge of the property (Ponduranoav. Nagappa C2)), 
and no provision is made in the Act for the appointment of a temporary 
manager. Great difficulties would thus arise in the case of an endowment 
managed by a single trustee if the respondents' contention were adopted. 
In the absence of any provision for the suspension of a trustee from the 
ministration of his office, I am of opinion that the only course which the 
committee cm adopt in cases of necessity is to file a suit and apply for 
the appointment of a Keceiver. Had they done so in the present case and 
instituted a suit on the 29th December, whatever might have been the 
late of the application for a Receiver, it is clear that the suit must have 
been dismissed. The committee cannot be in a better position because 
they attempted to take the law into their own hands and have been met 
by resistance on the part of the trustee. Being of opinion that the plaint¬ 
iff’s refusal to acquiesce in the order was lawful and not a neglect of duty 
or misfeasance on his part, I hold that the dismissal consequent on that 
refusal was not warranted in law. 

[186] As to the manner in which the plaintiff expressed himself, if 
that is material, I cannot see that it was intended to be so insulting or 
defiant as Mr. Sankaran Nayar would have us believe. In their own 
proceedings with regard to his communication the three committee men 

(1) 7 M. 466. 12 M. 366. 
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speak of the plaintiff as labouring under a mistaken notion as to the 
powers of the committee. In my view the mistake was on their side 
rather than on his, and the requests which he made in his answer of the 
9th January were perfectly reasonable. What he ask^d for was 
particulars of the complaint made against him, and he was clearly- 
entitled to them and to an opportunity of explaining his conduct before 
any further action was taken against him. It is not pretended that any 
such thing was done. The defendant. Nataraja Ayyar. who seems to 
have been che leading spirit on the committee, says that no inquiry was 
made into the plaintiff’s case, that they dismissed him after his insolent 
letter, and that no notice was sent to him to attend and furnish any 
explanation. 

It is hardly necessary in my view to consider how this conduct on 
the part of the committee affects the merits of the case. Seeing that 
the Court may, if the evidence before it justifies dismissal, direct the 
removal of a trustee whether or not there has been any previous 
resolution to that effect passed by the committee, I am not sure that the 
omission to give the accused trustee opportunity to explain himself is 

material. 

I base my judgment on the ground that the order of the 29th 
December was one which the trustee was nob bound to obey, and that 
therefore there was no misfeasance or neglect of duty within the meaning 
of the Act. I should also be prepii'od to hold that, even if the mistake 

was on the side of the appellant and not on the side of the committee, it 

was an honest and excusable mistake oo account of which in the interests 
of the pagoda it was not required that the appellant should be dismissed 

from office. 

Disposing first of appeal No. 23, I think the decree of the District 
Judge should be reversed, and that the plaintiff should have a decree in 
the terms of his plaint and also costs in this Court and below. 

Coming to the other appeal in which damages are claimed, I have in 
my view of the law no other question to consider than that of the amount 
of' damages. In this suit which was filed before the final order of 
dismissal was passed, the plaintiff claims [l87] an injunction and damages 
on account of the order of the committee pas-sed on the 29bh December. 
On the allegations made in the plaint I apprehend there can be no doubt 
that the appellant is entitled to some damages. The principal allegation 
is that the order complained of was illegal. As to that I have already 
expressed my opinion. But it is also alleged and was argued before us as 
a ground for awarding substantial damages that the order was made 
without reasonable or probable cause, and that some of the defendants 
were in making it acubated by feelings of personal snite against the 
appellant. It becomes, therefore, necessary to consider the circumstances 
which led up to the making of the order and the relation of the parties 

before the 29th December. 

The plaintiff was, as I have said, appointed trustee on the 1st May 
1892 (Exhibit A), and he took charge of the office a few days afterwards. 

Nataraja Ayyar was not a party to the appoiotmeot. but he a lmits that 

he knew that the plaintiff was applying for the office and that he knew of 
the appointment a few days afterwards. He admits also that he did not 
object to the appointment when it was first mooted. The first occasion 
when he openly took exception to it was on the 6bb June, which is the date 
of a memorandum stating his objections to the removal of the defendant. 
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Krishna Ayyangar, from the office aud the subatitutioo io his place of the 
plaintiff. There is a suspicious delay about the making of the protest which 
is not accounted for by Nataraja. It appears that this Krishna Ayyangar 
had previously held the appointment and resigned it on the 31st May 
1891, in consequence of complaints made against him. Subsequeutl.s. on 
the 16th April 1892, he was re appointed, but his appointment was tinn- 
celled on the 29th of the same montli and at the same time it was resolved 
to appoint the plaintiff. Nothing appears to have been done by the defend¬ 
ant Nataraja by way of following up his protest of 6th June. About iho 
time of the plaintiff’s appointment two persons—Dorasami and RatuasMini 
—were appointed trustoss of another temple, the Lalgudi temple, within 
the defendants’oirole. In this matter there seems to have been a differ¬ 
ence of opinion between Nataraja and his fellow committee-man Vasudeva, 
as there was in regard to the appointment of the plaintiff. Vasudeva say-j 
Nataraja urged him to join in the removal of these two trustees but that 
he refused. I think there can be no doubt that this is true, for Vasudeva’s 
evidence is supnortei by the minutes written by him and Na’arata 
[188] in July 1892, and it is not contradicted except in a very general 
way by Nataraja. It appears from these minutes that the dispute i»al 
begun before the 6t!i of June. The end of it was that the two Lal-'mli 
trustees were dismissed on the very day on which the plaintiff wis 
dismissed. On the 27th June 1892 the Ghobti, who had been a 
party to the plain^iff’s appointment, died, and so till the 20t;h Ocb'dier 
the committee consisted of two persons only, the defendanr.s, 

Nataraja and Vasudeva. In the interval and indeed for some time 
afterwards there can be no doubt that the plaintiff’s position us 
trustee was unquestioned. As late as the 196h November 1892 there is 
a yadast signed by all dve members of the committee designating the plaint¬ 
iff and his collegues as managers of the temple and entitled to receive the 
Mohioi. All this time, however, while in public the plaintiff was duly 
recognized, thero can be little doubt chat Nataraja privately entertained cue 
idea of ousting him from office. He was only waiting for a convenient 
opportunity. After the instalment of the new committee, the first 
measure adopted as regards the plaintiff appears bo have been the writing 
of a minute by the new committee-man Krishna Ayyangar. This minute, 
dated the 2l3t December 1892, deals with the case of the Lalgudi trustees, 
and also with certain petitions in which complaints had been made again-.t 
the plaintiff. The minute concludes with the recommendation that ihe 
plaintiff should be immediately suspended, the main ground being bliab 
he is a Vadagalai, whereas the temple is a Tengalai one, and th it 
disturbances are likely to take place during the fescival. The defendant 
Hamasami agrees with this minute. Two days later, on Che 26th, tiie 
defendant Nataraja expresses his concurrence. In his minute for the first 
time for more than six months be revives the objections raised by him in 
his memorandum of 6th June to the plaintiff s appointment. The fouibh 
member of the committee—Krishoamachari—demurs to the recommen¬ 
dation of Krishna Ayyangar and advises that, before any order is passe 1, 
the plaintiff should be asked bo explain the matters alleged against him. 
His minute is dated the 27th December. What was done between that 
date and the 29bh when the order of suspension was issued, does not 
clearly appear. All we know is that the fifth member Vasudeva says he 
knew nothing of the minutes of his colleagues, nor of the order until after 
the date when the latter was issued. I think we may fairly assume that tlie 
'three persons who signed the order were aware that Krishnamaebari 
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ohjected to ifc [189] and advised delay and that the other defendant Vasu- 
deva had never been consulted. I think we must also assume that the two 
defendants (for the defendant Ramasami Chetti is dead) approved of the 
terms in which the order was drawn up. Now, what are the matters charged 
against the plaintiff in this order? There are four heads. There is first tho 
charge that he obtained the office of trustee by improper means—that 
is the matter on which, as already mentioned, Nataraja’s minute dwells. 
Then there is the charge or causing loss of property and money to the devas- 
tanara. Next, there is the charge of conducting temple affairs so as to 
cause riots between Tengalais and Vadagalais, and lastly there is the charge 
with reference to what is called the Tidal festival. I have already said 
that these charges, which are included in those insisted upon by the res¬ 
pondents at the hearing, have not been established by the evidence. We 
must take it that they are groundless charges, and consider whether 
Natfiraja and Krishna Ayyangar took reasonable pains to ascertain, if they 
were true or whether they knew them to be groundless. The question was 
much discussed whether the matters mentioned in the order relating to the 
conduct of the festival were within the scope of the committee’s authority, 
the committee being primarily concerned to see only to the preservation 
and proper disposition of the temple property. In my opinion, having re- 
gnrd to the language of the Act, the committee have no business to inter¬ 
fere in the internal management of the temple or in mere matters of ritual 
or ceremonial. Their interference with the trustee is unauthorized and 
improoer save so far as it can be justified as necessary in discharge of the 
secular duties which the Act imposes on the committee. In considering 
the conduct of the committee, however, with reference to damages, I do 
not think this ought to be taken into account. I give the committee 
credit for being honestly mistaken with regard to the scope of their 
duties. 

The materials which they had before them when they wrote their con¬ 
demnatory minutes were certain petitions, dated on various days in Septem¬ 
ber, October and December 1892. The fact that not a single signatory of 
these netitions has been called to vouch for the statements made therein is 
suppestive of their character when it is remembered that the charges were 
not abandoned at the trial. The defendants have placed themselves in a 
dilemma. Either they did not examine the signatories, or they did exa¬ 
mine them and found them wanting. Nataraja says that he did [190] 
examine them, but as it appears that any examination which took place 
was after the 29th December, this fact is irrelevant except as throwing 
light on his subsequent conduct. Obviously, facts which came to tho 
knowledge of the defendants after that date cannot be taken into account 
in considering what was the mental ccndition of the defendants on or 
before that date. 

I will take first the charge regarding loss of property which, in my 
opinion, is the only charge on which the committee were entitled to take 
any action. Assuming that this charge refers to the gold dust alleged to 
have been improperly disposed of, I observe that it is not mentiondd in 
the lengthy minutes written by Nataraja and Krishna Ayyangar before 
the issuing of the order. It appears to be founded on a statement made 
in a petition, dated the 14th November 1892. Is it possible to believe 
that men of business and some education like the two defendants selected 
by a District Judge as competent to discharge important duties could have 
giv«n credit to the mere statements of the petitioners, untested by exami¬ 
nation and uncorroborated ? If they had attached any weight to the- 
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charge, they surely would have dwelt on it in their miuutes. It was 
urged on behalf of the defendants that the apprehension of a disturbance 
during the festival compelled them to take immediate action, and it is 
pointed out that Ramasami Ohetti, against whom no personal malice is 
charged, acquiesced in their view. Here again the grounds of the alleged 
apprehension are to be looked for in the vague statements made in the 
petitions. There had been no disturbance during the first ten days of the 
fikadasi feast. Ratna Mudali, one of the plaintiff’s colleagues who seems 
to he fairly impartial, was equally responsible with them for the conduct 
of the festival. Ha does not appear to have apprehended any trouble and 
clearly the committee-man, who refused to joiu in the order of suspen¬ 
sion. did nob see any reason for immediate action. When we look at the 
dates, the date of Nataraja’s protest. Gbh June, the date of the October 
minute, the dates of the petitions, the date of the filling up of the commit¬ 
tee, the 23th October, and the date of the order, it is difficult to avoid draw¬ 
ing inferences against the defendants. One inference I have already 
mentioned, viz., that the idea of ousting the plaintiff from office was 
secretly entertained by the defendant Nataraja throughout from the 
6th June. Another inference I draw is that, whatever may have b«pn 
the apprehension of the defendants, there was no sort of urgency and [191] 
that there was a determination to deprive the plaintiff of the honours 
which be would have enjoyed during the last ten days of the festival, 
Possibly also the absence of the fifth member may have had something to 
do with the selection of the date. Before leaving the four charges I 
must say a word about the first relating to the alleged invalidity ol the 
plaintiff’s appointment. It isobvious that, if the appointment was invalid, 
that could be no ground for the summary action of the 29bh December. 
But I think the prominence which is given to this matter throws con¬ 
siderable light on the conduct of the defendant Nataraja. Here is a 
member of the committee, who for months has acquiesced in the appoint¬ 
ment of the plaintiff as trustee, and also, even as late as the 19th Novem¬ 
ber, publicly recognizes him as holder of the office, making use of facts 
well known to him all the time as aground for depriving him of his office. 
I think there is good reason for saying that the real motive which actuated 
Nataraja was resentment against Vasudeva forhaving procured the appoint¬ 
ment of his relative, the plaintiff, coupled, perhaps,with aseclarian aversion 
to them both as Vadagalais. One has only to read the petitions to see that 
the real gist of the complaint against the plaintiff was that he was a 
Vadagalai, and therefore out of place in a temule which, according to 
the petitioners, is a Tengalai temple. This is the complaint which is 
taken up by Nataraja in his first minute on the petition, 4t(i October 1892. 
The view expressed there is that as long as plaintiff and Ratna Mudali 
are trustees and Vasudeva is on the committee, there is no hope of things 
being conducted properly in the temple. The same line is adopted by 
Rrisbna Ayyangar and the other committee-man. Krishna Ayyangar 
had in addition his own private quarrel with the plaintiflF, for, as already 
mentioned, he had been superseded by him. Further, it is quite possible 
that bad feeling may have been created between them by the^ incident 
connected with municipal affairs in which they came into collision. It 
is worthy of note that Krishna Ayyangar has allowed all the evidence 
against him to go nneontradioted and refrained from going into the box. 
Alt that can be expected of the plaintiff is that on the one hand he should 
show there were no facts before the defendants on which fair and 
reasonable men with a due sense of their responsibility would take action 
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against; a trustee, and that on the other hand there were circumstances 
in the previous relations between himself and the [192] defendants to 
account for the action of the latter. I think the plaintiff has shown 
that the rivalry between Nataraja and Vasudeva counted for something 
among the motives of the former’s conduct. If, however, I am wrong in 
supposing there was any personal feeling on the part of Nataraja or 
Krishna Ayyangar. I am not sure that it makes much difference, because 
then the sectarian motive is the only one that remains, and the conduct 
of the defend mts if so explained would hardly be less reprehensible than 
if it had been actuated by motives of personal dislike. 

To sum up, I start with the proposition that, inasmuch as the order 
of the 29ch was illegal, the plaintiff is anyhow entitled to some damages. 
I find that on that date the defendants had no materials before them on 
which a reasonable man of the world would have taken any decisive 
action, and that the defendants took no steps to test the accuracy of the 
statements made to them and in spite of the remonstrance of their colleague 
gave no opportunity to the plaintiff to explain matters. They required no 
evidence and listened to no defence. I observe that the plaintiff only and 
not his fellow-trustee, who with regard to some of the matters was equally 
responsible was selected for condemnation. I find in the history of the 
previous relations of the parties ample grounds for believing that hostile 
feelings wore entertained by the defendants towards the plaintiff, and I 
observe that the charges against the plaintiff were persisted in to the 
end, although the defendants must have known that they could not 
substantiate them. I think there is no doubt that one of the main 
grounds for the proceedings of the defendants was the fact that the 
plaintiff was a member of the Vadagalai sect. On these findings I am 
of opinion that the plaintiff is entitled to substantial damages. If the 
action had been simply for defamation, the plaintiff, having regard to 
the iniiendo which the allegations in the order of the 29tb fairly bear, 
might justly have claimed substantial damages. The first two charges 
imputing to the plaintiff improper conduct in connection with his appoint¬ 
ment and dishonest conduct in regard to the temple property are distinctly 
defamatory. But the defendants have done more than defame the 
plaintiff. They have also done their utmost to deprive him of an impor¬ 
tant office of trust and at a critical moment to rob him of the honours 
attaching to it. Taking all the circumstances into consideration I would 
award the plaintiff Rs. 1,000 by way of damages. Costs will of course 

follow. 

[( 93 ] Davies, J.—The plaintiff was appointed to the office of perma¬ 
nent manager of the Srirangam devastanam on the 1st of May 1892 by 
two out of the three then existing members of the temple committee of 
the Trichinopolv taluk. The present fifth defendant and one Thota 
Venkatachalasami Cbebti. uow deceased, were the two members who 
appointed the plaintiff. The other member of the committee was the 
first defendant who objected to the appointment on the ground apparently 
that the second defendant was a more suitable person to hold it than the 
plaintiff, who was not only a cousin of the fifth defendant who 
him, but who belonged to the Vadagalai sect of the Vishnuvites, while the 
temple he was managing was a Tengalai temple. The first ® 

protest was. however, in vain, as he was in the minority. The Thota 

Venkatachalasami Ohetti died soon afterwards, and on the 21st October 
1892 his vacancy and two other vacancies that had existed for some time 
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were filled up by the appoiotment to the committee of the secood dofeod- 1898 
ant, the ex^manager of the temple, to which plaintiff was appointed, and Feb. 2A» 

of the third and fourth defendants. Certain complaints having reached - 

the committee, now composed of five members, of mismanagement by Appel- 
the plaintiff, a majority of three members out of five, i.e., the first, second LATE 
and third defendants, resolved on suspending him pending enquiry into OlVlL 

his conduct. This they did ou the 29t.h of December 1892. The plain- -- ’ 

tiff demurred to the action of the committee, and though, it appears, he 21 H. 179. 
did not continue to conduct the services in the temple, he refused to deli¬ 
ver up the papers and the keys of the cash chest that he was in posses¬ 
sion of as manager. Challenging the right of the committee to suspend 
him as they had done, he filed the first suit the subject of Appeal No. 22 
against the members of the committee for wrongful suspension and claim¬ 
ing damages therefor. In consequence of these proceedings on his 
part the three same members who had suspended him dismissed him 
from bis office on the 25th of February 1893. The plaintiff then brought 
a second suit, the subject of Appeal No. 23, to declare his dismissal void. 

But in this suit he claims no'damages. The District Judge has dismissed 
both the suits on the ground that there was nothing irregular in the order 
temporarily suspending the plaintiff and that his dismissal was justified 
by his insubordination to the committee. The appeals are based on 
the grounds that the suspension by the committee of the plaintiff 
pending enquiry into his conduct [194] was illegal as being ultra 
vires, and that both as regards the suspension and the dismissal there 
was no good and sufficient cause. There is no question here whether the 
plaintiff was a trustee, manager or superintendent under Section 3 of the 
Act XX of 1863 or Section 4 of that Act. He was admittedly a nominee 
of the committee, and therefore was in the position of a trustee under 
Section 3 and not Section 4 of the Act. It was urged on his behalf, how¬ 
ever, that the committee bad no control over his management of the 
pagoda and that they had no power to suspend him pending an enquiry 
into his alleged misconduct. It was not contended that the committee 
could not dismiss him outright for proved misconduct: but excepting this, 

.it was claimed for him that he was pretty much in the independent posi¬ 
tion of an hereditary trustee under Section 4 of the Act. The first import¬ 
ant question then that arises for consideration is what are the powers of 
the temple committee,(a) in regard to the control they can exercise in the 
management of the temples in which tho nomination of the trustee is vested 
in them under Section 3, and(fe) over the individual appointed to the office. 

The learned Acting Advocate-General, who appeared for the plaintiff, 
would have it that the powers of the committee in regard to the first mat¬ 
ter are limited to the power conferred in Section 13 of the Act to call for 
accounts, and that the committee have no voice in the internal manage¬ 
ment of the temple or still less in matters of ritual therein. If that be 
the case it is bard to understand why the members of the committee 
must, according to Section 8 of the Act, be persons professing the religion 
for the purpose of which the temple is maintained, or, to use the words 
of the Government Order. Exhibit KK. of 1841 individuals professing 
the same faith'; because if their powers are limited to the examination 
and audit of the accounts of the various temples under their control, the 
work could be as well if not better done by the Accountant-General and 
his staff without regard to their creed. The effect of upholding the view 
pub forward would be to reduce the temple committee to a mere non-entity, 
whereas the,plaip object of their appointment was bo invest them with. 
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all the powers which the Board of Eevenue used to exercise. The 
history of the matter shows that the powers of the Board of Bevenue 
were absolute and uolimited, being in fact their exercise of the 
sovereigQ power of Governmeut which was conferred on [195] the 
Board of Revenue by the Government by Regulation VII of 1817. It is 
those powers which have now devolved upon the committee who by force 
of Section 7 of the Act XX of 1863, '' were to take the place, and to ex¬ 
ercise the powers, of the Board of Revenue and the local agents ” under 
that Regulation. “ By the passing of the Act all the powers relating to 
the superintendence and management of religious establishments which 
“ has been vested by the Regulation in the Board of Revenue and the 
" Culleotors throughout the country, were completely determined ; and 
“ either the District Committees appointed under the Act or the trustees, 
“ managers, or superintendents referred to in Sections 4, 5 and 6 became 
“ entitled to the possession and management of all religious endow- 
“ ments, the former of all those of the class described in Section 3 and 
“ the latter of all within the description in Section 4 ” (Per Scotland, 
C.J., in the case of Jusaghen Gosaviiar v. The Collector of Tanjore (1)). 
Sections 2, 3 and 15 of the Regulation VII of 1817 show that it was the 
general superintendence of all endowments for the support of temples that 
was vested in the Board of Revenue, that it was the duty of the Board 
of Revenue to take such measures as might be necessary to ensure that 
all such endowments were duly appropriated to the purpose for which 
they were destined, and that it was the sole object of the Regulation 
to provide for the due appropriation of the endowments agreeably to 
the intent of the grantor. For the proposition that these functions 
were the delegated functions of Government as the sovereign power, 
there is the direct authority of the Privy Council in the Eameswaram 
pagoda case in the Ramnad Zamindari—see Bajah Muttu Bamalinga 
Setupati v. Perianayagum Filial (2^ from which I take the following 
extracts (pages 232 to 235):— 


" It will be convenient to consider what powers the Board of Revenue 
“ and the Collectors possessed, or de facto exercised in relation to religious 
" bouses The proceedings upon the accession of Venkatachellam, above des- 
“ cribed took place before Regulation VII of 1817 was passed. But it is evi- 
" dent that before that Regulation the British Government, by virtue of 
“ its sovereign power, asserted, as the former rulers of the country had 
done the right to visit endowments of this kind and to prevent and 
[196] redress abuses in their management. There can be little doubt 
“that this superintending authority was exercised by the old rulers. 

... It appears, therefore, to be highly probable that the Setupatis 
“ in the days of their power exercised control over the pagoda, nob, how- 
“ ever in virtue of any proprietary right of patronage, bub as the rightful 
“ or de facto rulers of the district. The powers they enjoyed as sovereigns. 
“ whatever they may have been, have now passed to the British Govern- 
“ menb That the new rulers, at an early date, exercised a con- 

“ trolling supervision and authority over the temples very clearly appears 
" from a letter written in 1803 by the Board of Revenue to Mr. Hurdis. 

“ the Collector of Madura. . . . It is abundantly clear from this letter 

that long before Regulation VII of 1817 the British Government nob 
“ only assumed the power to superintend the management of the property 
“and affairs of the pagodas throughout the Peninsula, but exercised its 
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"authority through the agency of the Collectors. The preamble of the 
Regulatiioaof 1817, after stating that Urge endowments hal been granted 
by former Govarnmants as well as by the British Government and 
individuiU for the support of temples, and that the produce of such 
endowments were in mvny instances misappropriated, declares it to 
^^be the duty of the Government to provide that all such endowments 
be applied according to the real intent and will of the grantor.’ It 
then enacts that the general superintendence of all endowments should 
be vested in the Sjard of Revenue and prescribes the duties to be per¬ 
formed by them bo prevent misappropriation of the funds. It also 
authorizes the Beard to appoint local agents, and declares that tbe Col¬ 
lector of the district shill be ex-oJJi::io one of such agents. ... [It 
is thus] established thit at an early date the power of superintendence 
was entrusted by the Government to the Beard of Revenue and the 
Celleetofs. Tue Regalation, in fact, merely dedneJ the manner in which 
that pewar was thenceforth to be exercised.” Similar observations were 
made by this Court in an eirlier case {Ramiefujar v. G. Pandarasannadii 
(1). The learned Judges, Scotland, C.J., and Innes, J , say : “ Tiie duties 
of superintendence and the proper appropriation of the endowments of 
"Hin lu and Muhammad in temoles and religious establishments, of the 
[197] ■ ‘ preservation of the structures of such temples and esablishraents, 
"and of the management of their affairs, through trustees or managers, 
"were without doubt, we believe, exercised by the officers of the L^cal 
'* Government indiscriminately longbefore the Tanjore territory and temples 
" were assume ! by tbe Government, and in 1817 the general management 
" of all endowments of religious establishments in this Presidency, as also 
" the duty of seeing that the trustees or managers of such establishments 
"were properly qualified ani duly appointed were made without exception, 
" a legal obligition on the Board of Revenue and their local agents by 
** Regulation VII of that year.” The complete powers thus entrusted to 
the Board of Revenue wore henceforth exercised by them up to the year 
1841, when, according tobhe judgment in the case just referred to (page 
59) ‘’the Government, it appears, became in 1841 strongly influenced by 
" conscientious, moral and religious scruples, and considering that they 
" were at liberty in their executive capacity bo divest themselves of the 
"duties and responsibilities imposed by law in connection with Hindu and 
" Muhammadan religious establishments, they determined that all duties 
" and trusts, excepting the management of lands attached thereto, should be 
" left finally and completely in the hands of properly qualified individuals.” 
Exhibit KK, in the present case, of the year 1841 is evidence of the fact 
just stated, namely, that the Goveruraent in that year resolved to relinquish 
all interference with native temples both in the internal arrangements 
thereof and the administration of thoir revenues, reserving bo themselves 
only the managements of the lands endowed. It is therefore evident 
that, from the year 1817 up bo 1841. the Board of Revenue had the ful¬ 
lest control over temple affairs including even the internal arrangements 
of the-iostibubions. They exercised these powers over both classes of 
xeligious establishments as distinguished now in Saotions 3 and 4 of the 
Act XX of 1863. I quote again from the judgment in Ramtengar v. G. 
Pandarasannada (1) ; " The recitals and enactments too of Act XX of 
"1863 show that the two classes of temples and religious establishments 
** described in Sections 3 and 4, and the property belonging thereto, were, 
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at the time of its cassing, alike subject to the control of the Board 
of Revenue and [198] their local agents in the performance pf all the 
above duties, and it was the very purpose of the Act to provide dififerently 
for the future exercise of such duties, according as the nomination of 
the trustee, manager or superintendent of each temple or religions 
est'-'‘blisliment had or had not been ascertained to be a right possessed 
ii deuendently of the Government.” So that the powers of the Board 
of Revenue under Regulation VII of 1817 which legally existed until the 
pitss'np of Act XX of 1863 were continued to the temple committees formed 
111 der iliat Act in respect to all temples falling under Section^ 3, and 
taken away only in regard to the temples falling under Section 4. That 
tiie Board of Revenue were deprived of some of their powers so far 
back as 1841 by the executive order of Government does not affect 
tt'G position of the committees created under Act XX of 1863; because it 
is not the powers of the of Board Revenue as they existed at the time 
t^la^ the control of the temples was made over to the comm^tees, that 
were conferred upon them, but the powers of the Board of Revenue as 
they existed in 1817, and what those were have, I think, been sufficiently 
set. ‘forth. The plaintiff’s case being one falling under Section 3, he cannot 
pns'-iblv claim exemption from control by the committee of his manage¬ 
ment which can only be claimed by trustees coming under Section 4. JNo 
ca-e has been cited since the passing of Act XX of 1863 m which exeinp- 
tion f.om such control has been established by a trustee appointed under 
S c-iondof the Act, and it is certain that it would never have been 
re-ogniz.d. On the other hand, in the case oi Virasami v. Subba 
(!) we find an instance of a trustee who had submitted generally to 
ihe” authority, interference and supervision of the committee. And 
a contention there similar to the one in the present suit that a trustee 

was only liable to render an account to the committee was overruled 

I. any farther proof wore wanted as to the 

in Government officers before the passing o le * c PnvArn 

i. to he found in Section 22 of the Act which prohibits officers of Govern- 

menr. from thereafter undertaking or resuming the 

anv endowments, or taking part m the management or 

I hereof or appointing trustees or being in any way concerned 

Tins is a clear indication that such were the 

of Government had been previously exercising [199] and which 

thenceforth devolved on the 

stated there cannot, I think, be a shadow of 

committee were empowered to supervise and control the plaintiff in all 

his ants of management including the conduct of religious services. If. 
niH ar cs 01 roan ^ showing favour to Yadagalai observances 

^han to T it was Within the power of the committee to 

rather than o g . admittedly a Tengalai temple, just 

n^muchTs if it being a Vishnuvite temple he had introduced a Shivite 

therein because he would have been appropriating the 
funds of the temple to a purpose foreign to the intention of the grant; 
1-0 dnfcv of the committee to see to the due appropriation of the 

funds Several complaints had reached the committee that 

was introducing Vadagalai rituals, and if that was so. it was within their 

power to prevent it under the general powers of control which, m y 

opinion, they undoubtedly possess. 

(1) G M. 54, 
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The other part of the question is, what are the powers of the 
committee ia regard to the individual whom they have appointed to the 
office in case he disobeys their orders or does nob submic to them as to 
the way in which he should conduot himself in the discharge of the duties 
of his office ? That the committee have for just cause the power ol dismiss¬ 
ing a trustee or superiateodent appointed by theua under beocion 3 of the 
Act has been laid down in Chuvui Rangatyangar v. Subbraya Mudali (1) 
It was there found that the Board of Revenue both in this Presidency 
and in Bengal had all along exercised the power, and the Court (Scotland, 
0. J., and Collett, J.) held that the power, though not expressly given 
by the Regulation. “ was properly incident to the principal duties and the 
“responsibilities of the Board of Revenue and was impliedly given, and 
they further held that that power being a power properly exercised by 
the Board of Revenue, was a power, transferred to the committee, •‘■hat 

decision was given in 1867 soon after the passing of the Act, and it has 

never been departed from. On the other hand, it has been o 
and recognised in subsequent cases, notably in Ramicngar v. O. Fandara- 
sannada (2) and Virasami v. Subba (3), Nor is it contended 
of the appellant (plaintiff) that he was not liable to dismissal by the 
[200] committee for good and sufficient cause. What is contended is that 
he was not liable to suspension by the committee. Suspension is no doubt 
a temporary removal from office as dismissal is a permanent removal 
therefrom. But surely it stands to reason that the greater power includes 
the leas and that if the committee have the power to remove a trustee 
from office for all time, they can do so for a time. Indeed, we ffnd wheieyer 
we look the two powers are classed together as going hand 
in the leading case of Chinna Rangaiyangar v. Subbraya ID _ we 
End the Judges speaking of the authority to suspend or ® 

equivalent powers. In suits brought under Section ° tamnorary 

auihorizing a Civil court to direct the removal of a 

removal or suspension has been judicially recognised bj islalesa v 
within the powers of the Civil Court in a very recent 
Qanapati (4). Again, in the Madras ^vil Courts Act rll ‘ ^ 

powers of suspending or removing Subordinate Judges MunsKs and 
ministerial officers are clubbed together as alternative eouises So^hat 1 
think there can be no doubt that where the power of 

Koverning body the power of suspension is necessarily included. I ao 
^o^mean^o say tba "this proposition would apply to be s^eca case tb t 
was nut of a club where a member may be expelled for misconauoc. 
The rights and obligations of the members of a club 

and are subject to an express set of rules. P Q.mh » poursa 

those rules for the suspension of a member pending spe«^ “ ^ 

would not be permissible, for the simple reason that 

peouliar rules which govern the club do no per members of 

ing,however.to prevent theintrodu^ 

the club 80 choose, ine reiauvo u 

MuTlrU n^t^tthtSe^ u“nr=n"3 tZeZpZl.l 

temple eomm^tee in wffich p7w“er t^dismTss 


(U 8 M. H. C. R. 834. 
(4| 14 M. lOS. 


M VII-68 


(2) 6 M.e. 0. R. 59 (64) 
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Rangaiyangar v. Suhhraya Mxidali Cl) the plaintiff is an officer "amenable 
to their control, and as such their subordinate. It is true that in one view 
he is a trustee as the property of the [201] temple is vested in him and not 
in the conamittee ; but in another view he is also a servant of the com¬ 
mittee, because he is subject to their control. He bolds in fact a dual 
character, and that is why, perhaps, the plaintiff's appointment was 
designated as that of permanent manager" and not as that of trustee. 
If he were a trustee and nothing but a trustee, the committee could have 
no power in themselves to dismiss him, but would have to seek the 
intervention of the Courts. But the undisputed power that the com¬ 
mittee have in themselves to dismiss him is a clear signification that he is 
not m the position of an ordinary trustee. If be grossly misbehaves 
himself, the committee in the exercise of their powers of control can admit¬ 
tedly dismiss him ; but supposing his misconduct is nob such as to 
warrant an outright dismissal, are the committee to be powerless to check 
him by any punishment short of dismissal which dismissal cx hypothesi 
could not be justified ? In every view, therefore, it seems to me that the 
power of suspension is inherent in the power of dismissal. So that if in 
this case the suspension of the plaintiff had been made as a punishment, 

I should have no hesitation in holding that it was within the power of the 
committee; but in this case the suspension was not made as a punish¬ 
ment but was a suspension pendicg an inquiry into the charges of mis¬ 
conduct alleged against him. Now, assuming of course that the committee 
acted bona fide and believed there was a prima facie case made out against 
the plaintiff, the question is whether in such circumstances it was with¬ 
in the power of the committee to temporarily remove him from office 
pending further inquiry; that is, whether the committee could suspend 
him for suspected misconduct as contradistinguished from proved tnis- 
conducb. The power is one which is (as is well known) exercised by 
Government over its own servants, and there is an instanoe of its having 
been exercised by a Collector over a trustee, Ponduranga v. Nagappa (2), 
where this Court took no exception to the course adopted by the Collector. 
The following is the text:—“ It appears, however, that in 1834 the Collec- 
" tor suspended him from office for neglect of duty on the ground that his 
* conduct was open to suspicion and that in 1837 the Collector finally dis- 
" missed him from trusteeship (see Exhibits Y, Z and DD). Although it 
" is alleged that this dismissal was an arbitrary proceeding on the part 
[202] of the Collector, there is no evidence to show that such was the 
" case and that the Collector passed the order otherwise than in the bona 
“ /ide discharge of his duty under Regulation VII of 1817.” Viewed as a 
preliminary and precautionary step ancillary to the exercise of the sub¬ 
stantive powersof suspension and dismissal, the procedure appears not only 
to be unobjectionable, but justifiable as being advantageous to both parties 
where the relation of master and servant exists. As in this case the control 
of the committee over the plaintiff was the control over a subordinate, the 
case seems parallel to the case of master and servant. I must, therefore, 
bold that the committee did not exceed their powers in suspending the 
plaintiff pending inquiry. It must be remembered that the powers 
of the committee are derived from the supreme or sovereign power of 
Government, and there can be little doubt that the Government were free 
to suspend a recalcitrant trustee pro tempore pending further action when 
they controlled the management of the pagodas just as they now do with 

(1)8 M.H.O.R. 334 (337). (2) 12 M. 866 (871). 
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their officers. This Court itself only last year on two occasions suspended 
Ivlunsifs pending an inquiry into their conduct. This was done under 
the Court’s general power of suspension and it was not considered open 
to question. 

Holding then that the committee were empowered to pass the orders 
which they did, the nest and last question is whether they properly 
exercised those powers in regard to the plaintiff. Those powers must be 
exercised in a reasonable and not in an arbitrary way as laid down in 
the case of Vijayii Rayavd v. Secretary of State for India (1). It would 
not be the committee’s own view of what constituted misconduct that 
would justify their removal of the trustee, but only what would satisfy a 
Court of Equity that there was misconduct. On other hand, in the case of 
a trustee it is not always necessary to establish actual misconduct against 
him before he can be removed. A trustee may be removed if the Court is 
satisfied that the continuance of the trustee would prevent the trust being 
properly executed. The principle is stated by Lord Blackburn in Letter- 
stedt V, Broers (2) as follows “ And therefore though it should appear 
that the charges of misconduct were either not made out or were greatly 
exaggerated, so that the trustee was justified in resisting them and the 
Court might consider them in awarding costs, yet if satisfied that 
[203] the continuance of the trustee would prevent the trusts being 
properly executed, the trustee might be removed. It must always be 
borne in mind that trustees exist for the benefit of those to whom the 
creator of the trust has given the trust estate." The grounds on 
which the majority of the committee issued their first order suspending 
the plaintiff are to be found in Exhibit N. They are (1) that he owed 
his appointment to the favour of one committee member, bis cousin, the 
fifth defendant, and to the fear of another, the Chetti who has since 
died, the charge on the latter head being that the plaintiff had taken civil 
process out against the Chetti to intimidate him, (2) t at since is appoio 
meat he had caused loss of property and money to the temple, and C3; 
that he had conducted things in the temple conti-ary 
cause a disturbance of the peace between the Tengalais and the Vad^^j^'"- 
and that some of his irregular acts were disrespectful to the ^od. U s 
urged on the plaintiff’s behalf that none of these grounds ^o°d one 
and that the order was actuated by personal ill-will against 
Premising that unlike in an order for dismissal, the eiouads for 
suspension pending an inauiry do not need to be actually proved and that it 
is suffiLnUf they are prm. facie grounds for action. ^ 

committee had before them several long and de ai e heliev 

management on the part of the plaintiff, and I must 

ed in the genuineness of those complaints they a amp ground 

pending tL plaintiff pending inquiry I no not 

which thev have given in their order, because I think that that was 

not a f ackDowle°dfi6d by 

Zcoritt: r Bat io respoot to ^the grounds (2) and 

ofmaffTasTnoVaTd "Tb" u'ged that --Sards^thejro^und 

S mlwa“rrtion‘Indlat arragarla th^ ground No 3 of ganara^ 
Lum“nagaranr tha ooxnmittaa bad no pa war of mtarfaranoa with 


<1> 7 M. 466. 


(2) li.H. 9 App. Oas. 871 at p. 386. 
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1898 the interoal arrangemeots of the temple. It is also said that it was 
Feb. 24. DO part of the business of the committee to prevent a breach of 

- the peace. However, I consider that they had a concern in both mat- 

Appel- ters in the preservation of the peace and in the conduct of affairs in the 
LA TE [204] temple, as they certainly bad in regard to the malversation, if any, 
Civil. funds. One particular fact must be borne in mind, and that is that 

— there had been no manager of the Vadagalai sect since 1881, and that in 
31 H. 179. the time of the previous Vadagalai manager there had been serious 

rioting. There had also been a disturbance in the temple soon after the 
plaintiff took charge in regard to bis conduct of the Tidal festival in which 
the interference of the magistracy was invoked, and at the very time 
when the order of suspension was passed there was another important 
festival going on. So that the only question is, did the committee 
proceed in the bona fide belief that they were acting for the good of the 
temple in suspending the plaintiff when they did ; for I think that a 
court of justice would have acted in the same way on the same materials 
if there was reason to believe that they were true. I agree with the 
District Judge in thinking that the three members of the comiiiittee who 
signed the order Exhibit N were not actuated by dishonest motives or per¬ 
sonal ill-will against the plaintiff. It is not alleged that the third defend¬ 
ant. one of the signatories now deceased, bad any jersonal spite against 
the plaintiff, and this to begin with is a very material point in favour of 
the bona fides of the order. The circumstances relied on as showing a 
personal animus against the plaintiff on the part of the other two com¬ 
mittee members are not, in my opinion, sufficient to prove it. In regard to 
the first defendant all that is shown is that he had had a difference of 
opinion with the fifth defendant respecting the dismissal of the trustees 
of another temple, the Lalgudi temple, and it is said that in consequence 
of that be had threatened the fifth defendant to do barm to bis cousin, 
the plaintiff. As it is a fact that the first defendant had protested against 
the appointment of the plaintiff from the outset, I do not see how any 
subsequent dispute between him and the fifth defendant could have been 
the cause of the first defendant’s objection to the plaintiff. That objec¬ 
tion was never disguised, and I think the first defendant is entitled to be 
credited with honesty in his objection to the plaintiff’s appointment and 
management. It was mainly on the ground that he was a Vadagalai and 
therefore not fit to manage this Tengalai temple ; and there was no 
odium theologicum on the first defendant’s part, for he is neither a Tenga¬ 
lai nor Vadagalai but a Shivite. I believe, therefore, that it was on public 
grounds that he objected to the plaintiff's appointment [205] at first and 
afterwards ordered his suspension when he found that the appointment 
bad actually led, as be thought it would, to mischievous results. 

In regard to the second defendant there is the fact that bo was super¬ 
seded in the management of this temple by the plaintiff. So that it is 
possible that his feelings towards the plaintiff were not altogether amicable. 
Bab there is nothing to show that be ever evinced any hostility to the 
plaintiff on that ground. Though he had lost the managership of the 
temple he had achieved the higher position of a member of the temple 
committee and was probably just as content with that position as the one 
be had lost and which he could not recover now that he was a member of 
the committee. I find nothing in any of the other circumstances alleged 
against the second defendant as showing bis personal animosity to the 
plaintiff, as I find the acts of the second defendant in conneotion with the 
plaintiff were acts performed by the second defendant in his oi$oial 
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oapaoity in which no bias against fche plaintiff was even abewQ. Xt should 
be noticed that the fourth member of the committee did not disapprove of 

the action being taken by the other three members bub only held his 
hand, thinking that an explanation from the plaintiff should first be called 
for. This of itself shows that there were matters against the plamtiB 

calling for explanation at least. . . 

The fifth member is the fifth defendant who. of course, did not join in 
tbe order mide against his nomines and cousin. I am therefore of opinion 
that as resDsots the order of susnension the three members of the com¬ 
mittee were well within their rights and that they acted entirely in what 
they thought to be the interests of the temple in suspending the plaintm. 

To come to the subsequent order of dismissal by the same three mem¬ 
bers, I am bouod to find that they acted without good and sufficirat 
cause, although I attribute no actual ina’a tides to them in so doing, ay 
defying the committee the plaintiff frustrated and “'•averted them horn 
holding an inquiry and thereby no doubt put them in a, w lo 
them some excuse. But when informing the plaintiff m Exhibit R of h s 
dismissal they give him no reason whatever for the same. 
they recorded (Exhibit S) giving their reasons for 

they state generally that it was because he denied their author! y over 
him and rksed to give up the key of the cash 
the records that ware with him and a,t the same time , 7 ®“ 

With a suit on account of his suspension, which suit, 

he had already filed when they passed the order of dismissal. Now, look 

ing to the fact that they gave the plaintiff no notice of 

dismiss him or whv thav dismi.ssed him, and gave him no OPPO'^^.O'’'^ 

explaining his conduct and that nothing else had ocoorred 

Ze his Lspension exceot his refusal to submit 0 that order and that m 

the salt that has now been tried they have failed to ®^^bo^di- 

the charges laid against him excepting, perhaps, a o^arge ° 
nation, I consider that they were not justmed in 

orily only for contesting their authority. ®o ".ppears to o^^e^ 

under a bona fide, though mistaken, belie a 0 , think that 

power to suspend him without Previous inqu^y. and I an not tn.os ^ 

the letter of protest that he wrote (Exhibit suT 

bounds of decorum, .■^t any rate even after ‘his trial, no g d 

cient cause for his dismissal has bsen P™''®?’ ^s iusu- 

whioh the Judge considered ‘hat the dismissal was ^‘'fi^^J'^^^h'^Vsuch 

bordination. That by itself, ‘h® out his being allowed 

a kind as to warrant his summary dismissal without h.s^bemg^ 

even the opportunity of an expiration. s proved 

justify the deprivation of his office there must have been sucU^^p 

‘IhS S“^ht^^:^-n‘’t:.3:ocorlgly^ ‘he pUintiff. 

^"“r=thresrt^ip;iarNo ;22 

^CeK^'dLef 7 ven to pUintiff'^ to the terms of the plaint with 

costa throughmit. .oofi relating to the appellanfa suspension from 

office taTe'L^o;dtog°ly on for hearing before the Chief Justice sitting with 

Shbphabd, and Davies, JJJ 


1808 

FBB. 24. 

Appel¬ 

late 

Civil. 

21 H. 179. 


501 



1898 

Feb. 24, 

Appel¬ 

late 

Civil. 

21 H. 179. 


21 Mad. 207 Indian decisions, new series tYol. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar) and 
Narayana Ayyangar, for appellant. 

Sankaran Nayar, for respondents Ncs. 1 and 2. 

[207] Bhashyam Ayyangar. —The two questions which arise are, 
first, whether the defendants had the power to suspend the plaintiff, and 
in the second if that power existed, was there due cause for its exercise ? 
Ic is true that in cases of clubs and other like associations the Court will 
not sit as a Court of appeal, but will only see that the proceedings have 
been duly held in the matter of giving notice to the person concerned and 
other like respects. It is otherwise in such cases as the present. The 
Court will form its own judgment as to the cause and ground of the 
dismissal, as in the case of a Municipal Commissioner under the District 
Municipalities Act. see Vijaya Ragaoa y. Secretary of State for India(']) 
where the plaintiff wanted to have it declared that his dismissal by 
Government from the office of the Municipal Commissioner was invalid 
and sought not restoration to office bub damages. It was decided that 
Government could dismiss only when there was misconduct which it had to 
prove : the matter did nob depend upon whether there had been misconduct 
in the opinion of Government. Now, could Government have suspended 
the Municipal Commissioner pending inquiry into the reports which led 
to his dismissal ? Clearly it could not and similarly here the committee 
had no power to suspend the trustee. The power to dismiss does nob 
include the power to suspend. Compare Barton v. Taylor ('2). [COLLINS, 
C. J. ■ Is there here any statutory power to dismiss or suspend ?] Not 
in express terms. The power to dismiss comes from the old superinten¬ 
dence of the Board of Revenue which was subject to the Court’s power to 
decide the question of misconduct. The Court, of course, when miscon¬ 
duct is proved, has the power bo dismiss, but has the Court power to sus¬ 
pend ? [Davies, J. There is a difference between the positions of trustees 
under Sections 3 and 4.] For the present point there is no difference, 
this case however is under Section 3. Trustees under both of these sec¬ 
tions were subject to the superintendence of the Board of Revenue under 
Regulation VII of 1817 and were alike subjects to be dismissed in the 
manner I have stated. So far as control was concerned no distinction was 
made between temples under Section 3 and Section 4 of the Religious 
Endowments Act in which trustees, managers and superintendents are 
all on the same footing. The plaintiff who was appointed to the office of 
trustee by Exhibit A took an [208] estate of freehold in the office during 
good behaviour from which the defendants purported to oust him by 
the order marked as Exhibit N. [Davies, J.—That was an order of 
suspension pending enquiry.] In effect, it was a deprivation. It 
was indefinite in matter of time and even assuming that the power 
to suspend existed, it was bad for that reason and for want of suffi¬ 
cient cause and also for want of notice to the plaintiff, but there is 
no warrant in law for such an assumption. [COLLINS, C.J.—If they 
can dismiss, why cannot they suspend the trustee ?J In the first 
place, because the trustee by bis appointment became the grantee 
of the office in freehold; in the second place it becomes necessary to 
consider the limitations on the power of dismissal, which are stated in 
accordance with authority by Shephard, J.; and in the third place it 
has to be noted that the original committee-men appointed by Government 
in 1863 and their successors have no property vested in them by their 

(1) 7 M. 466. (ij) L.R. 11 App. Gas. 197 at p. 206. 
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appointo^ent, and the trustee whoce th! 

legal owner ot the properly. tOAVlES J.-The ^ 

does something wrong, nan the oommiuee h ^ j ^ jl,g 

furnished by Ch.nna f''f'!'»j;g®7j'''_Hrmay bo dismissed 
judgment of Shephard. for reinstatement.] That is 

then s'ihjeot to the effeob of a - V ^ ^ ^ which 

90 . See also the case reported next a te^r^ [DaVIES, J. 

continues the history under the na eiectinent from office?] The 

-Does not removal imply I Davies. J.- 

trustee cannot be ejected wit o officer, if Government 

Compare the case of the remov it^bring an ejactmeab suit ?] 

determines to remove such an the municipal meetings. 

It he is persistent in. haLls and abide his action of 

Government can take ^ r trespass against the chairman of 

trespass. If he brings hts act . iustifv bv pleading only the 

the municipality the ° The trustee’s position 

Government order, but must s England who does not like 

is comparable with ° . ^ Majesty’s pleasure, but during good 

lodiau officials hold office during 1 emphasizes the 

behaviour, see Dioin v. The ^ J L ^ authority which 

distinction. The unsuccess^ good but during Her 

appointed him to an office not ^ . ^im. In such a case it is 

Majesty’s to justifv the dismissal. In Chtnna 

unnecessary to fMfidahd) suspend and remove are used as 

Bangaiyangar v. j ^.-rLa it would be the same m the Cml 

synonymous terms. [DaVIEo, _ m ^ ^ context. See also Act 

Courts Act.] The words " 

XXXVII of 1850. Section 25 and appointment of trustee or 

ment is for life. There can e thLis meant by suspension pending 

manager or superintendent. „ whom does the property mean- 

enquiry? And what are its . v malicious, is the trustee meap- 

while Llong ? Suppose suspension to be mal c . ^ 

while resnoLible or not? f is shown to be un- 

his capacity as trustee anu in the suit of the person so put in ? 

justifiable, what is the ^0“^ freehold in his office and being suspend- 
The position of a person inconceivable. There is no legal 

ed from that office U one 7^’“'" '"^“ater having employed a servant 
authority lor the position “ „t from his employment. Pro- 

for a term of years can suspend his a dismissal provided 

perly regarded a suspension for suspended is afterwards 

t^bat there is really 

reinstated it is in fact a apnoint a temporary trustee has 

gave the Board of Revenue no po^er to app^^,^_^ Regulation 

to be imported into Act XX of 1863. b ^ nominee, and 

when the trustee is hereditary and Sertmn 1 Bringing about 

the endof his legal office ^ him? Chinna Bangaiyangar y. 

[Davies, J.-Oan the tot saving they can remove hirn 

Suhhraya UudaliW « .o tC limitations already pointed out. But 

without a suit.] %VTto dismiss a trus tee and appoint a 

on general prinoiplea u tne ---- 
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new one there ie no power to suspend and appoint an ad interim trustee. 
Of course, a Court may in a suit appoint a receiver who* will exercise the 
powers of the trustee who has been dismissed pending [210] the decision 
whether he has been rightly dismissed. In Natesa v. Ganapati (1) with 
which must he taken Sivasankara v. Vadagirii2), the word suspend is used 
as meaning a conditional dismissal. In this view it is imnortant to refer 
back to Barton v. Taylor (3); see the second plea, page 202. [DaVIBS, J. 
—Suppose the misconduct it is not enough tD justify dismissal, cannot 
they suspend?] No, they cannot temporarily divest him of his estate 
and they cannot p'inish. I Davies, J.—If Court makes an order of re¬ 
moval under Act XX of 1863, Section 4, what is the effect?] He is a 
trespasser from that moment, and a suit to eject might, under certain 
circumstances, be necessary. Here, however, no misconduct before sus¬ 
pension has been established. ' Davies, J.—Thera V7d.sd.prima facie case.] 
But suspension which is necessrrily a,punishment could not be justified 
except where actual misconduct is shown. If suspension is justified by 
onlv a prima facie case not ultimately proved, than want of notice to 
the trustee is fatal. As to a committee’s powers of control over trustees, 

I do not argue, and never did, that the committee could only compel 
trustees to produce accounts; they can issue lawful orders as to the applica¬ 
tion of endowments. Their cowers are neither more nor less than those 
of the Board under the Regulation. It is not an ecclesiastical control 
bub a control over the endowments. They have the powers succinctly 
stated in Act XX of 1863, Section 22, which provides they shall be no 
longer exercised by the Government officers. They did not comprise any 
interference in the ceremonies. The management of endowments does not 
include these matters. The temole is nob the endowment. There are 
temples without endowments, and they did not come under the Regulation 
of 1817 nor under the Act of 1863, see Sections 3, 7, 22. 

Sankaran Nayar. —The property is that of the idol not of the 
trustee, and the interest of the temple nob of the trustee, is to be preserved, 
see Maharanee Shihessouree Debia v. Mothooranath Acharjo (4), and Letter- 
stedt V. Broeres (5) as to the removal of a trustee. [SHEPHARD, J.—He can 
be removed, of course, bub, a strong case must be made out, so it has 
alwavs b^en held in these cases.] The interest of the temple is the main 
thing to be observed. [CoLLiNS, C.J.—But here he has been declared not to 
[211] have been properly dismissed. He is now the trustee of the temple.] 
The Regulation gave no new power to the Board of Revenue (Rajah Muttu 
Bamalinga Setuptti v. Perianayagiim Pillai (6)), but only regulated and 
defined existing powers already vested in the Board. Moreover, the extent 
of the powers is nob bo be gauged by Section 22 which is negative. Section 
3 governs this temnle. Sections 4,5 and 6 are immaterial except for the fact 
that Section 6 refers to trustees as managers of these temoles; then comes 
Section 7 as to the constitution and duties of committees. Section 8 relates 
to the qualification of oommibtee*men ; Section 9 to the tenure of office ; 
Section 10 to vacancies iu the office. Then Section 12 gives the commit¬ 
tee powers over the temple and the property. [D.AVIBS, J.—This temple 
has no land bub only a money income.] But the point is that it is not 
only the endowment as distinct from temnle that is concerned, bub the 
committee has power over the temple. [SHEPHARD, J,—The Board of 
Revenue had not the jewels.] That was so in a sense, but there 

(1) 14 M. 103. (2) 13 M. 6. (3) L R. 11 App. Oas. 197. 

(4) 18 M. 1. A. 270 (273). (6) L. B. 9 App. Oas. 371. 

(6) 1 l.A. 209 (285). 
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wag one eWa to them ex^iep*-. fch^ Gwarnmeab Peis^ar. The 
ease of Rv%h Miitt'i Ra,>n 1 H>to^ SH'ip'iti v. Pertanaua'ium. I Ul^i G) 
on the facts ad ra»n—th-^re there was a tftranorary injunction or sus^n- 
sion by the OoUeobor of a n^wlv-a ipninbed tnnbee for one year- ine 
argument was that the Collector wis acting as agcnb of the zammdai. 
The Privy Oou ioU said no. hub ao ing as C lUeotor under the ^ 

which existed before the RigulaMon. The R^gnUMon 
the rights of the Golieobor. hut prascnbos ho-v they are to be exercis d. 

All the acts complained of in the pr-vent case ware such as 

use of temple prooerty and the emoloy of the temole , ARD. 

j._Oia you read Exhibit N and say that the committee had the ’Pterest 

of the temole primarily in their minds?] The matter is 

outset—it is said he has occasioned loss, and also they alleged m a 

which suffices to bring it within the section. As to 

temple, there is no reference to any trustee the early recoi 

the Collector was in direct management. [SHEPHARD. J ^ay the 

position of affairs was as in 1841 exceot that he ^ 

place of Cnlleotor ] Yes, under Sections 7 ^ ii-ffifl nannot hold 

[SHEPHARD. J.-You say [212] the decision that a 

property is wrong.] Yes. if it is necessary I am nre i.„,,e[;eQ apart 
rc^ppo.Rr. T—Se-tion 11 is imoor^ant as recognizing a trustee apart 

from the oom'n’itte..]' The trustee took the olaoe of the 
the Board. The otaoe of the Board was taken by Bolrd 

Board and Oolleotor till 1841, the Board an 1 ‘ ’n^oinded bv the 

could remove the manager at any time un ess ey . . ^ hereditarily, 
deed of anointment. In 1842 four sta a^hars were 

and the trustees keot under control of the Board. As to the argume 
with reference to the suits, the CMleotor 
The argument about smt^ and 

ground if lb isrsmemh 0 *-ed bhab bne in i ro'i whArc CODLINS. 

'oV- 

were formerly exercised by the Bosrd o in them nor do 

“ of 1817. but the property of the temole .s not vesM m ^ 

“ they srepresent the property. ^ j and may, no donbt, be 

“ the trustee o. manager, who is mdeel aopointed^ trustee or 

;; removed by the committee “Servant removable at the 

manager is nob in the position of a c nfirmanently. though sub- 

pleasure of the it ^J^hQ\a\nPo7idurangaw', Naggappa{3) 

“ihat the members of a prooerty 

" against the trustee or manager o P y\Q^ appears to 

“of the temple or tc the reeeint of its property, and 

be that the deitv is regarded as e own ^ agent of 

“ the trustee or the manager aopc --,ntrol ” The manager is an agent 
“ the deity subject to the committee Where the actioa of 

of the idol only subject to the considered whether it is against the 

the committee is m question, it ha . As to the decision in 

interest of the idol in the partica a , Mudali (4), it shows that 

[213] Ohinna ' n fraARnhle to the express powers of 

‘(8) la M; 366.'“''®’- w 8 M.H.O.B. 334. 

506 


1898 

PEB. 34. 


Appel¬ 

late 

Civil. 

21 H. 179. 


<1 


VII—64 


1898 

FEB. 24 

Appel- 

LATB 

Civil. 

21 H, 179. 


21 Mad. 214 INDIAN DECISIONS, NEW SERIES [Yol. 

general superlntent^enoe, and must be judged as any other act of general 
superintendence is to he judged. So the powers are not to be construed 
as statutory powers. Were it so, it m«ght be that power to dismiss would 
not include power to suspend. In Naiesa v. Ganapati (1) if there had 
not been so many trustees the case wculd have been different, and the 
result might have been different. Before the case of Chinna Ranga- 
iyavgar V. Sitbbraya Mudali (2), the Sudder Court first held that Civil 
Courts had no power as to dismissal only the Board iDaseekamwigar v. 
Singamiengar (3), see also the decision in Kassyvassy KUtna Putter v. 
Vavgala Shangaranat Josser (4)). The High Court said we will not go so 
far as that, but will allow the person dismissed to go to Court after 
dismisssal. The second Sudder case quoted above took the middle course 
and said that the person aggrieved might go either to the Board of Hevenue 
or to the Court. This explains Chinna Rangaiyangar v. Subbraya 
Mxidali (2) which does not rule that any new rights (not enjoyed by the 
Board of Revenue) were given by Act XX of 1863 to the committee. 
Page 76 of Book III gives the history between 1841 and 1863. See 
Ve.nkatasa Nnidu v. Sadagopasami Iyer (5) and Jusagheri Oosamiar v. 
The Collector of Tanjore (6). This Srirangam temple is admittedly 
under Section 3 of Act XX of 1863. Section 7 of the Act em¬ 
bodies Sections 11, 12 and 13 of the Regulation, bub that presup¬ 
poses a vacancy, i.e., a previous manager’s superintendence. What 
was to be done where as here there was none such ? Clearly the 
Board could appoint, not therefore under the section, but under its 
general powers of superintendence. Barton v. Taylor (7) quoted on the 
other side helps me, because it recognizes the distinction betwesn sus¬ 
pension and dismissal. but it held that although there were no rules the 
power was not to be used further than necessary. [SHEPHARD, J.—It 
was said it could not be done punitively but by way of self-defence.] 
My contention is that the suspension was necessary in the interests 
of the trust. It is [214] to be noted also that there the person sus¬ 
pended was not a subordinate, but an equal member of the assembly. 
As to punitive suspension Natesa v. Ganapati (l) shows it is legal 
under this Act to suspend or dismiss. Compare also District Muni¬ 
cipalities Act IV of 1884, Section 42; Local Boards Act V of 
1884, Section 45; Civil Courts Act, Section 18; the Enquiry into 
offences of public servants, Act XXXVII of 1850, Section 25, and 
Legal Practitioners Act XVIII of 1879, Section 14. The committee 
can be the trustees, see Section 12 of Act XX of 1863; they are not 
always the only trustee (Ponduranga v. Hagappa (8)), but see Ramiengar 
V. G. Pandarasannada (9), which says that Section 4 refers to cases 
where the right of management is shown and not only actual pos¬ 
session and management. The case of Vijaya Ragava v. Secretary 
of State for India (10) does not apply ; there there was no question of 
general superintendence, and no question of a subordinatp, but the 
question related to a statutory power, and in such a case suspension is 
unnecessary, because the councillor has no executive function, and there 
was no obstruction. [DAVIES, J.—Also that was only an appointment 
for a term.] As to the evidence—can this bench go into evidence ? or 


(1) 14 M. 103. (2) 3 M.H.C.R. 334. 

(s) Sudder Adalat Decisions (1857), 5. 

(4) Sudder Adalat Decisions (185^), 39. (5) 4 M.H.O.R. 404 (406). 

(61 6 M.H.O.R. 834 (341). (7) L.R. 11 App. Gas. 197. 

(8) 13 M. 866. (9) 5 M H.O.R. 531. (10) 7 M. 466. 
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only into the point: of law referred ? See Section 575, Civil Procedure Code. 

[Per cxLT .—The whole appeal is referred and the whole is open for 
argument. SHEPHARD. J.—But you must assume that the other appeal 
is rightly decided an i there was ni ciuss for dismissal ] 

The evidence duly considered is sufficient to justify the suspension. 
Haymanv, Governors of Rugby School {!) shows that the discretion of a 
committee cannot be overruled ; and that discretion cm bs exercised on 
evidence not strictly proved, see In re Burnham National Schools 

Bashyam Ayyangar in reply : referred to Venkatesa Nayudn v.Shree 
Shatagopa Sivami (3). As to Rajah MuUu Ramalinga Setnpati v. Peria- 
nayagum Pillai (4), the sovereicn having power to see that the funds were 
devoted to proper purposes and to anpoint trustees, the question there was 
whether Calleotoi’s act should be ascribed to him as representative of 
Govornmant or as representative of zamindar ; the Privy Council said the 

former. 


JUDGMENT. 

[215] Collins, C. J.— This appeal wasre-haaid by SHEPHARD and 
Davies, JJ.. and myself under the provisions of Section 575 of the Code 

of Civil Procedure, the two tirst-named Judges having differed in 

« « 

The suit was brought in the District Court of Trichinopoly by the 
plaintiff—the permanent trustee of the Sriraogam temple—against the 
temple committee of the sai l temple for suspsndmg him from peifoimin^ 
the duties of his office—olaimiog an injunction and also damages. 

I have to consider two questions-has the committee power to 

suspend the trustee of the temple ; and secondly, if the J®,. 

the members of the committee justffied under the oiroumstances in exercis 

ing the ^i^p^tes between the ^orshipp^s of 

Vishnu-oalling themselves, respectively, o, the 

ib arose in this wise there was a vacancy in the office of trustee ol tee 

Srirangam temple, and on the 6rst of May 1892 the plamtiff 

by a Ljority of the then existing committee f 

manager of the temnle. The temple is not a purely Tengalai temple (see 

Acting District Judge’s proceedings), although the tbe'plaintiff 

ahinners as well as the officials are undoubtedly Tenga ais—the plaintm 

by fraudulent or improper means—that he unduly observance 

the fifth defeadant.-and that in the matter of f 

of the ceremonies he had not observed the ^sua outraged the 

revenues of the temple improp^ly and by plaintiff were, if 

ui‘d" £‘i;F 


(1) L.R. 18 Eq. 38, at p. 72. 
(8) 7 M.H.O.R. 77 (81). 


(2) L.R* 17 Eq. 241, at p. 248 
(4) 1 I. A. 209. 
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plainfeiff should bs susoended— oqo of the grounds being that plaintiff was 
a Vadagalai, whereas the temole [2l6l is a Teogalai one. aud they also 
sug8e3^el that disturbances might take nlace during the festival. Tnis 
festival commenced in December and the principal day of the festival was 
the 30th December 1892. on which day special honours would be paid to 
plain^iff as trustee. On the i!9th Dsoember 1892 the first, second and 
third defendants served on the plaintiff the fallowing order (Exhibit N):— 
Yadast from the members of the committee for the devastanam of 
Trichinopoly taluk to K. Seshadri Ayyangar, permanent manager of 
Srirangam devastanam. 

“ As it is necessary that you should be suspended from doing the 
duties of manager pending the inquiry and result of the petitions receiv¬ 
ed in the office of the committee in which it is stated, among other 
“ things, while there ware three members on the committee, you wereap- 
“ pointed as manager by two of them without the cognizance of the third, 
which is contrary to rules, that one of the members who so appointed 
“ you was your near relation, namely, your brother, that the other mem- 
“ her .appointel you out of fear, learning that you attempt to take out a 
“ Civil warrant against him when he was so ill as to be in his last moments, 
“ you having previously presented an execution petition to the Court for 
“ the execution of a decree you had obtained agiinst him and caused an 
“ objection notice to be served on him, and also from a desire for money, 
that within the short period that has elapsed after you became a mana- 
“ ger you have caused loss of prooerty and money to the devastanam, that 
yoa have conducted several things in the temple that are contrary to 
custom, so as to cause the occurrence of riots concerning the Teogalais 
and the Vadagalais, that you conducted the Tidal festival of the 28bh 
Adi on the 29cb. contrary to the temple rules and long custom, that yon 
committed in connection with it irregular acts very disrespectful to the 
Gol and that you so conducted the festival contrary to custom out of 
" regard for M R.Ry. Vasudeva Ayyangar Avergal, who is your brother 
and a committee member, you shall cease to do the devastanam duties 
from the date of receipt of this yadast. Further, you shall deliver 
charge of all procee lings and records connected with devastanaui, that 
“ are with you, to T. Ratna Mudaliar Avargal, who is another manager, 
and renort (that you have done so). 

[217] “ You will be informed of the time when the enquiry into the 
' petitions is to be commenced. 

29ik December 1892. (Signed) Krishna Ayyangar, 

( „ ) Tota Ramasami Chetbi, 

( „ ) S. Nataraja Ayyar, 

Committee Members'* 

It will be observed that the charges against the plaintiff refer to the 
past: that the first charge is that the plaintiff was illegally elected to the 
office of trustee. He is not called upon for any explanation, but is then 
and there suspended on the eve of the 30tb December the day on which 
certain honours would bo paid to him. 

In answer to N the plaintiff sent Exhibit Q *— 

“To 

The Members op the Devastanam Committee, 

Trichinopoly Taluk. 

** Yadast sent by K. Seshadri Ayyangar Avergal, permanent manager 
“ of Srirangam devastanam. 
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il 

II 

II 

II 

il 

il 

Cl 


II 


The yadasb No. 17, dated 29th ultimo has been received from that 

^ ‘^We, as far as we know, cannot unclerstand. if there is any rule that 
the members could accept the petitions referred to in the yadast, or that 
such proceedings could be taken thereupon or that we should be bound 

^^^"A^s^steps should be taken after knowing the contents, &c., of the 
said petitions, I request that true copies may be caused to be made of 
the said petitions and of the proceedings in connection with them exist_ 
ing in the office of the members and of the circulation proceedings an 

forwarded to me within three days. 

g_;j ^_93 (Signed) Seshadri Ayyangar.” 

Exhibit Q is said to be grossly insubordinate and upon its receipt 
the committee at once dismissed the plaintiff from his office. 

The plaintiff thereupon commenced two . 

mittee in the District Court of Trichinopoly-one for suspending him a 
the other for dismissing him. Both suits wore tried togethei. AH the 

charges of misconduct against the plaintiff failed, but the District Judge, 
tn a notary satisfactory judgment, held that the 

missal were both justified— the dismissal on the ground that Exhibit Q 

& St qCears to me a proper reply to the committee who 

bad suspended plaintiff, and contains, as far as 1 ““ “°he Sot 

of insubordination, and I entirely differ from the view taken by the District 

^’"^^iDivSon^at Bench, consisting of ShepHAHD and Davies, JJ., rever^ 

3 if j / fkii Tiifttrirfc liidc6 SO fiv as tbe dismissal was coDCsrne 

sed the decree of the District ,ight of the 

(or the reasons m ^eir )udg ^ power to 

committee to suspend J suspension and 

DTvmlt'hofdi:: thirt^e'clmmitt^ had the power to suspend and was 

Tt‘lctingTd"ocate for the plaintiff-appellant, contends 

that the comm.Uee has no power to dismiss trustee without oalhn upon 

him to show causa why he the duties oT^is 

dismissed except for misconduct ID t P ... g^gpgjj^ and he 

office ; and he denies altogether that warranted 

farther argues that the appellant g ^ ^ Nayar, for the respond- 

tommh^^rstttifirirsuVenffi the plaintiff, and that they acted 
in good faith and in the of the t^mpU^^ ^ 

trol over these Muttu Ramahnga Setnpati v. Peria^ 

irt..? i‘.irr4V7-^ -I «• “ 

prevent and redress abuses in ^ exercised a general power of 
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that right upon the Board of Revenue. In the preamble of that 
Regulation (VII of 1817) it is stated that * the Regulation was for the 
due appropriation of the rents and produce of lands granted for the 
support of. . . , Hindu temples and [219] that there are 

grounds to believe that in many instances the produce of such endow- 
ments has been misappropriated and that it is the duty of the 
Government to provide that all such endowments be applied according 
to the real intent and will of toe grantor.” The Regulation, therefore, 
enacts that the general superintendence of all endowments in land 
or money for the support of Hindu temples be vested in the Board 
of Revenue—such Board to take measures for the due appropriation of 
such endowments—to appoint agents—the Collector of the Zillah to be 
one—to ascertain particalars of such endowments and to report to the 
Board the names of the present trustees or managers of such institutions 
and by what authority appointed—such agents are to recommend fib per¬ 
sons for the confirmation of the Board of Revenue in cases where the 
right of nomination appertains to Government and the Board may appoint 
such persons so recommended or make such other provision for the trust, 
management or superintendence of such institutions as may to them seem 
right. The Regulation also enacts that individuals deeming themselves 
injured by any orders passed under this Regulation, may sue for the re¬ 
covery of their rights or for damages. 

By Clause XV, trustees, managers or superintendents guilty of fraud 
or embezzlement of the revenues, funds or other property of the said 
institutions shall be punished. 

The question now arises what was the general superintending power 
after 1817 possessed by the Board of Revenue and conferred by the 
Regulation ? 

The Board could undoubtedly prevent and redress abuses ; but in my 
opinion an enquiry must take place to ascertain if such abuses really 
existed, and if it was found that such did exist, it could be prevented 
and redressed ; but if any individual considered himself injured by any 
order of the Board be might sue and claim damages for such injury, 
(Clause XIV). I am of opinion that the Board of Revenue possessed no 
arbitrary power. A trustee or manager, for instance, could not be dismiss¬ 
ed or suspended at the mere will and pleasure of the Board, but only 
for just cause which must be ascertained by enquiry. From 1817 to 
1841 the Board of Revenue exercised the general superintendence before 
alluded to, but in the latter year the Government resolved to relinquish 
all interference with native temples, reserving only to themselves the 
management of the lands endowed. 

[220] By Act XX of 1863, Section 1, so much of Regulation VII of 
1817 (Madras Code) as related to endowments for the support of Hindu 
temples or other religious purposes was repealed. 

Section 3 enacts that in case of every temple.to which 

the provisions of Regulation VII of 1817 are applicable and the nomina¬ 
tion of the trustee, manager or superintendent whereof at the time of the 
passing of this Act is vested in or may be exercised by the Government 
or any public officer or in which the nomination of any such trustee, &o , 
shall be subject to the confirmation of the Government or any public 
officer, the Local Government shall make special provision. (It is con¬ 
ceded that the plaintifi’a office is included in this Section). 

Section 7 enacts that in all cases described in Section 3 the Local 
Government shall appoint one or more committee in every division or 
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district and such committee .... shall exercise all the powers 
heretofore performed by the Board of Revenue and local agents, except m 
respect of property specially provided for under Section 21 of the Act. 

By Section 11 no member of a committee shall be a trustee or mana¬ 
ger of a temple under charge of such committee. The commRte^ 
fore appointed under this Act, have the power conferred on the Board of 
Revenue by Regulation VII of 1817—that is a general superintendence and 

a power to prevent and redress abuses and nothing more. 

Section 14 gives anv person interested in the temple power to sue the 
trustee or manager or the member of any committee of a temple fof any 
misfeasance, breach of trust or neglect of duty. Tne Court may diieot 
the specific performance of any act by such trustee, manager or me 
of a committee, may decree damages and costs ag-unst them and “ay also 
direct their removal. 1 will now consider the position of a tiugtee or 
manager of such religious institutions as are referred to m Act AA ot 
1863, Section 3. It is clear that he is not a servant of the 
He holds his office permanently. He represe-d.s the property of the temple 

which is vested in law in the God or idol. (See Queen-Empress v- » 
sami Pillai (1)) Under certain circumstances be may be dismiss 
by the committee, but only on good and sufficient grounds u“‘^r22T] 

an enquiry into the facts, and such dismissal may ® Mudali (2) 

the Courts of Law. In Chimui Rangatyangar v. “-* 5 

SCOTLAND, C.J., and COLLBTI, ,1., held that a trustee b® 

on good and sufficient grounds without having recourse to a civil suit, 

^ Bangmyangar v. Subbrayu MudaU (2) 

observe that the authority to suspend or remove for just cause was^ ■ 

of the® trurte?ffif mUalfpfom^ “be® unds 

power to remove trustees oi could only -pp-rtnlatioD VII of 1817. 

guilty of offences mentioned °ittee i^ In my judgment, the 

The power of suspension by due enquiry 

same as the power of dismissal. Thee . for good 

and having called on the trustee or an explanatic^n pr/sen^ I am of 

and sufficient causes, but not otherwise. ^ , enauirv having been 

opinion that the suspension was il ega °° d no explanation 

made into the allegations ,,t;, “eading Ld con- 

required from the plaintiff, and I fur the committee were actuated 

Bidaring the whole of the evidence that ^he eomm^'^^^. 

throughout by the fact that the plai December was to prevent 

the plaintiff from receiving the usual honours p ^ 

of the principal days of the festival, viZy ^as for the purpose of 

the aotiou of the committee in suspending P 

prevantiag a disturbance as now alleged by the respondent. 

I „optoi.. •i.tr™“ 

dooroed by Mr. Justice Shephard—one thousana rupees _- 

(1) 8eo HI M. page No. al^^n^anreported.-BD.) 

(2) 3 M. H. 0. B. 334. 
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reasonable sum. The decree of the District Court must be reversed, and 
a decree given for plaintiff in the terms of the prayer in the plaint with 
Rs. 1,000 damages. The damages and the cost throughout are to be paid 
by the first, second and third respondents—the other respondents will bear 
their own cosis. 

[222] Shephard. J.— 1 adhere to the opinion already expressed 
by me, and I concur in the terms of the decree proposed by the Chief 
Justice. 

Davies, J.—I adhere to my judgment as already pronounced. 


21 H. 222^8 tf .L.J. 126. 

APPELLATE CIVIL. 

Before Mr. JuUice Shephard mid Mr. Justice Davies. 


Ramasamayyan and others (Defendants Nos. 1, 3 and 4), 
Appeilants v. Virasami Ayyar (Plaintiff), Hespondent.* 

[3rd and 21bt February and lOth March, 1898.] 

Transfer oj PioytTty Act--Act IV of ib82, Section Qb—Mortgage suit against H^idu 
mortgagor and two sons - Sate of mortgage premises — Siit>sequent suit for share of a 
third son. 

A Hindu Laving three sons executed a morigage in favour of the defendants, 
who sub^equenily obiained d decree foe sale on the mortgage and brou;bttbe 
property to aalc in execution aud purchased it themselves, the mortgagor and 
two only of bis sens being brought oo to the record. It did not appear whether 
the plaiutifis in that suit were aware of the interest of the third son, who now 
sued to recover his one-quarter ebare of the mortgage premises claiming that the 
previous proceedings were not binding on him and alleging that the mortgage 
was unsupported by consideration : 

Held, that the plaintid was entitled to have the question tried whether there 
was really a debt owing by the father to support the morigage. 

Quceic : Whether Bhawani Piasad v. KaUu (l7 A. 587) lays down the right 
rule with relccence to Transfer of Property Act, bection 85. 

[Appr., 27 C. 724 ; 22 M. 207 ; R.. 31 A. 549 (566) = 9 A.L.J. 819 = 15 Ind. Gas. 126 ; 
34 B. 354 (358) = 12 Bom.L.R. 2i9 = 5 ind- Las. 967 ; 28 C. 517 = 5 C.W.N. 6l0 ; 
22 M. 372 ; ‘.47 M. 326 = 14 M.L.J. 181; 12 Bom.L.R. 8fl = 7 Ind.Gas, 990 t99ll; 
12 Bom L.R. 910 t943J ; 14 ii.L.J. 630 I534i = i2 Ind.Cas. 155 ; 2 N.L.R- 90; 
6 N.L.R. 117 : 9 N.L.R. 1 (7i ; 64 P.R. 1908 = l32 P.W.E. 1908.] 

Second appeal against the decree of F. H. Hamnett, Acting 
District Judge of Tanjore, in appeal suit No. 141 of 1896, reversing the 
decree of T. Venkataramayya. District Munsif of Kumbakonam. in 
original suit No. 379 of 1894. 

Tbe plaintiff sued for possession of a one-fourth snare of certain 
land which had been mortgaged on 18th October 1875 by his father to 
the father of defendants Nos. 1 to 4. On the death of tbe mortgagee 
the agent of the Court of Wards had taken [223] charge of his estate on 
behalf of the defendants, and a suit on the mortgage had been brought 
on their behalf in 1889 against the mortgagor and bis sons other than 
■ the present plaintiff. A decree for sale was passed and the land having 
been brought to sale was purchased on behalf of the present defendants. 
Tbe plaintiff now sued as above to recover his one-fourth share in the 
land alleging that there was no consideration for the mortgage and that, 

* Second Appeal No. 1435 of 1696. ^ , 
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as he was not a party to the mortgage suit, the decree passed therein was 
not binding on him. It was not shown that the plaintiffs in the former 
suit were then aware of the plaintiff's interest. The District Munsif 
dismissed the suit: but his decree was reversed on appeal by the District 
Judge who passed a decree as prayed, holding that by reason of Transfer 
of Property Act, Section 85, the decree in the mortgage suit and the 
subsequent proceedings in execution were not binding on the plaintiff and 
were inoperative so far as his share in the property was concerned. 

The defendants Nos. 1, 3 and 4 preferred this second appeal. 


1898 

March 1(K 

Appel¬ 

late 

Civil. 

21 M. 222=» 

8 H.L.J. 128, 


V. Krishnasami Ayyar and R. A. KrUhnasami Ayyar, for appellants. 
Pattabhirama Ayyar and Balamukunda Ayyar, for respondent. 


JUDGMENT. 

Shephard, J.—The parties to this appeal are, on the one hand, the 
infant son of a judgment-debtor named Ramayyan, and on the other the 
judgment-creditors of the same person who, in execution of their decree, 
purchased the property previously held by them under an hypothecation. 
The District Munsif dismissed the suit, without bearing any evidence, on 
the ground that the plaint disclosed no cause of action. The District Judge 
on appeal reversed this decree and granted a decree in the plaintiff s favour, 
holding that the plaintiff’s original interest in the property had been in no 
way affected by the sale thereof, because the plaintiff had not been joined 
with his father and brother in the suit which led up to the sale. The Dist¬ 
rict Judge bases his judgment on the ruling of the Full Bench of the Allaha¬ 
bad High Court in Bhaxoani Prasad v. Kalluil). In that case the plaint 
was similar to the plaint now before us in that it did not allege that the 
debt incurred by the father was incurred for immoral or impious pur¬ 
poses. The plaintiff there relied, as the plaintiff-respondent does here, 
on the fact that he was no party to the mortgage decree obtained against 
[224] his father. The judgment of the majority of the Court in that 
case, like the argument in the present case, proceeded entirely upon the 
ground that the law has been altered by the enactment of Section 85 of 
the Transfer of Property Act, which directs that “all persons having an 
“ interest in the property comprised in a mortgage must be joined as par- 
** ties to any suit under this chapter relating to such mortgage. Provided 
" that the plaintiff has notice of such interest.” Independently of the 
statute, the position of a purchaser, who in a sale in execution of a dec¬ 
ree against the father bought the entirety of the estate, is the same as re¬ 
gards the son, whether the decree was a mortgage decree or a decree for 
money. In either case all that the son can claim is that, not having been 
a party to the sale or the proceedings which led up to it, he should have an 
opportunity of showing that there was in reality no such ae^ as to justify 
the sale {Mxissamut Nanomi Babuasin v. Modun Mohun (2), Kunhali Bean 

V. Keshava Shanbaga (3)). 

The theory is that as the father may, in order to pay a just debt, le¬ 
gally sell the whole estate without suit; so his creditor may bring about 
such sale by the intervention of a suit. It is not necessary that the son 
shall be called in whether the sale is voluntary or procured by a proceeding 
in invitum, and there is no object in joining him except to preclude 

him from afterwards questioning the nature of the debt. According ba 
the decision in Bhawani Prasad v. Kallu (l) a distinction must be made 


(1) 17 A. 637, 


MVn—66 


(•2 13 I A. 1 (9). 
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1898 between a voluntary and an enforced sale, when such sale « Jhe oonse^ 
MARCH 10. qnenoe of a mortgage suit; and in this latter ““^e must be ‘hat “o 
- interest nasses except that of those who are made parties to the suit, and 

Appel- this distinction is insisted upon because the “ 

-nlK. ,jl. 0 , law .b.t w.. 5,^, 

‘’ll?' z.yr «i,» 11“-." i-b. ....lo. i. 

ai ■. aaa- imperative ib ite terms, Espressed m any other mood it would be vam. 

8M.L.J. 126, But a sanction is not wanting, for inconvenient follow 

1 i. t *-Ua law The mortgagee who ooQits to join persons 
on a h\rhis suit dismissed or. if he obtains a 

deerer mav°find notwithstanding that he has to institute [225] or defend 

JSr suit. Nevertheless as against the Hindu father the decree which 

is passed in the absence of his sons is a goo.d and valid decree. The 
19 P^ssaa 1 failed to obey the rule contained in the 

creditor, d^ree which he requires as a foundation for his 

'' iTation to s»lUhe whole ctate. In the Allahabad Court this pro- 
poSiorwould be denied. In effect it must be said that the decree though 
valid against the father, has since the Act was passed lost the Pooul'ar 
Quality^which it previously possessed. It can no longer be made the 
Teans of compelling the father to sell the estate. Tn.s seems to me a 
oonolusion which is wholly unwarranted by the terms of the section. 
I agree with Mr. Justice Banerji in the reasons which he has given for 

Lsenting from the rest of the Court. In addition would only refer to 
fte proviso appended to the section. The effect of the proviso is that 

unless the mortgagee has notice of the existence of “’a son, ‘’o “O 
affected by the section, and therefore presumably the decree which he 
obtains and the subsequent proceedings therein are not vitiated _ by the 
omission to join the son It follows that the extent of the interest 
obtained by the purchaser may depend on the knowledge or want o 

knowledge of the mortgagee at the time of the institution of the sub. 

I think wo ought to be slow to adopt a oonstruction which would lead 
to this anomaly as well as the other anomalies dwelt upon by Mr. Justice 

Banerji. ^ , t ^ l *. 

For these reasons I would reverse the decree of the District Judge but 

inasmuch as the plaint in effect alleges that there really was no debt 
owing bv the father I think the respondent is entitled to have that ques- 
3trLd. It is argued on behalf of the appellant that the only quesoion 
which the son of a Hindu debtor can raise is as to the n^ature of the debt, 
and that he cannot question the existence of a debt which forms the found¬ 
ation of a decree against his father. According to this contention it would 
be open to the father by confessing judgment to procure by indirect means 
fho fnle of the entire estate when he could not lawfully almnate it by a 
toluntarv conveyance. The limitation which is imposed by Hindu law on 
the father's power of alienation would become illusory. 

But this is clearly not the law. Whether the sale is a voluntary or an 

Sirs 

of the debt in consequence o f which the sale has taken place. 

(1) 13 I.A. 1 (18). 
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The decrees of both Courts mast be reverse! and the suit mast be 1898 
remaaded for retrial by the Distrioc Maosif, It mast be understood that March lO. 
no questions have bsen decided in this appeal save those two questions 
•which arise upon the allegations made in the plaint. The respondents AppBL- 
must pay the costs of this appeal. Other costs will be provided for in LATE 
the revised decree. Civil*. 

Davibs, J.—I agree to the reversal of the Lower Appellate Court's - 

decree, because there was no allegation in the plaint and nothing to show 21 M. 222== 

that the mortgagees who brought the suit wherein the sale was decreed ® 

had notice of the plaintiff's interest. Their omission therefore to make 

the plaintiff also a party to that suit did not ipso /ac^oentitle the plaintiff 

to a decree, for in the Allahabad cfi.se the ruling in which the Judge has 

followed, and with which I cannot say that I disagree, the fact was there 

had been such notice. I also agree to the reversal of the decree of the 

Court of First Instance and to the order of remaud which my learned 

colleague has directed in the case, because there can be no doubt that 

the plaintiff’s suit lies to show, as is alleged in tho plaint, that there was 

no consideration for the mortgage or, in other words, the non-existence 

of the debt by which it is sought to bind che plaintiff’s share in the 

family property. 


21 M. 226. 

APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddam, 

Chinna ObaYYA {Plaintiff), Appellant v. SuRA Reddi 
AND ANOTHER (Defendants Nos, 1 and 2), Bespondents.* 

[15th February, 1897.] 

Sindu law—lllalom son-in-law—Right to partition. 

The question whether an illatom son-in-law can demand partition from bis 
father-in-law is not a puce question of law, but one that depends upon custom 
and can only be determined upon evidence. 

[227] Appeal against the decree of W. G. Onderwood, District 
Judge of Ouddapah, in original suit No. 10 of 1894. 

The plaintiff was the illatom son-in-law of defendant No. 1, and ha 
brought this suit for partition of the family property. Among the issues 
framed, the eleventh wasIs the suit prematurely brought?” Tba 
District Judge decided this issue against the plaintiff and dismissed the suit 
on the ground that an illatom son-in-law is not entitled to partition during 
the life-time of bis father-in-law. 

The plaintiff preferred this appeal. 

Bamackandra Bau Saheb, for appellant. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar), Elhirajii 
Mudaliar, and Tiruvenkatachariar, for respondents, 

JUDGMENT. 

The question whether an illatom aon-in-Iaw can demand partition 
from his father-in-law is not a pure question of law. as the Judge has, 
treated it, but one that depends upon custom and can only be determined 
upon evidence taken as to the custom. Such a question was indeed raised 


Appeal No. 71 of 1896. 
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in Eanumantam.ux v. Rami Beddi (1). 

The Judge should, therefore, have acceded to the plamtifl s request to 

p,„i. bi„ u. ™tr.“ m inrs ~ z Lr» 

hith'^-to incurred will he provided for in the revised decree. 

21;M. 228=7 M.L.J. 188. 

[228] APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 
' Mr, Justice Shephard. 

Krishna Bhatta iPlaintijJ), Appellant v. Subraya ^ 
and others (Defendants Nos. 1, 3 aiid 2), Bespordents. 

[2nd April, 1897.] 

^X^din.te‘?u■at^tM^h:rhe‘t;W 

aoDeal and remanded the suit: 

should be set aside. • 

[R., 25 M. 166 = 11 M L.J. 406.] 

A,p..b ...I... 

Lrf° oria‘”“'»“ Bo S’ •' '»»* «” "" “• 

^"“This was a suit for money in which the District Munsif passed a 

t 1 5nfJfF Defendants presented their appeal in due time to 
decrw for plaintiff. application for permission to appeal 

the District Court, t o . inquiry the District Judge refused 

»n forma pauperis. A P j which, however, he said he would 

the application "j®’® ^ ^ The appeUant accordingly paid the 

^mit on payment Je J®“/^Vgg^nad6 an'o'ider. c. parte, admitting the 

Court-fee and ^ the^period of limitation had already expired. 

appeal, e,e„ea hy the District Judge to the Subordinate 

The appeal ‘‘>®° taken at the hearing on the ground 

Judge for disposal. Obie ® ^ Jagarnath Prasad (2) was quoted. 

*f limitation, and Bwfi , . Saheb v. Sub-Collector of North 

The Subordinate Judge f<®"®^Sircor (4). and held that 
ircol (3) and Jhotee S®'*®®/'tha^^^^^^ he had no 

the appeal was t^e ’[229] District Court. In the 

She rev^rstd the decree of the District Munsif and remanded th» 

suit. 


(1) 4 M. 272. 


Appeal against Order No. 58 of 1896. 
(2) 13 A. 305. (3) 18 M. 78. 
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.Tril.] SANJivi V. JALAJAKSHI 21 Mad.'230 

The plaintiff preferred this appeal. 

Narayana Rau, for appellant. 

Pattabhirama Ayyar, for respondents. 

JUDGMENT. 

We have all the matoriala before us to form our opinion and have 
arrived at the oonalusion that the District Judge acted illegally in admit¬ 
ting the appeal on the 12th June 1895. At that date the appeal was many 
months out of time, and the affidavit shows no ground for excusing the 
delay. The Subordinate Judge considers that he was not entitled to ques¬ 
tion the order of the District Judge and relies on Jkotce Scihoo v. Omesh 
Chunder Sircar (1). 

But seeing that the order was ex parte and that the appeal was trans¬ 
ferred by the District Judge bo the Subordinate Judge, we think that upon 
that transfer all the powers of an Appellate Court became vested in the 
Subordinate Judge. Otherwise an appeal would be partly in one Court 

and partly in another. _ . j 

We do not agree with the decision in Jkotee Sahoo v. Oniesh. Uiunder 
Sircar (1). It is urged before us that the point of time cannot be taken 
on appeal from an order of remand, but if the Subordinate Judge was 
wrong in entertaining the appeal, it is clear that he ought not to ave 

made an order of remand. , , r. l j- i. 

We must allow the appeal and set aside the order of the Subordinate 

Judge and restore the decree of the District Munsif with costs throughout. 


21 H. 229. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 

* SanjIVI (Defendant No. i), Appe:llant y. Jalajakshi ^ 
AND ANOTHER (Plaintiff and her Representative) ^ Respondents. 

[8th July, 1897.] 

Mindu law—Deuada^ — Adoption—Illegal purpose. 

The plaiDtift sued as the adopted daughter of a 
recover a share ot the property left by her. It appeared 

the 12301 olaiatifi which took place io 1871 when she was six years old, yas 
made with^the iutentioa of bringing her up to practise prostitution even during 

her minority: 

Held, that the adoption was invalid. 

Appeal against the deoree of O. Chandu Menon. Subordinate Judge 

■of South Canara, in original suit No. 41 of 1894. 

The plaintiff sued to recover a moiety of 

deceased dancing woman who had adopted successive y ® ® 1071 

frhe plaintiff. The plaintiff’s adoption took place 

Isaues were raised as to the validity of the adoption of 

issues were determined by the Subordinate ^^6® 1“ nn.fnn.ohahiM.i^X) 
He referred to Ohalakonda Alasam v. Ghalakonda Ratnachalcm[2), 

Kamakshi v. Nagarathnam (3). Venku v. Mahahnga (4). 

itfa Paramasami (5). and in the result he passed a decree for the ^ plaintiff. 


(1) 5 0. 1. 

(4) 11 M. 398. 


Appeals Nos. 227 and 2.96 o£ 1896. 

(2) 2 M.H.O.R. 56. 

(5) 12 M. 214. 
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The defendant No. 1 preferred this appeal. 

Itamachandra Ran Saheb and Mcidhava Mq>u, for appellant. 

Narayana Rau, for respondent No. 2. 

JUDGMENT. 

The plaintiff and first defendant are dancing girls. The plaintiff 
claims a share in the property of her adoptive mother, the deceased Lacha. 
The first defendant, another adopted daughter of Lacha, denies theplaint- 

iff’s adoption. , , . , . 

We have no doubt but that the plaintiff was brought up as an adopt¬ 
ed daughter with the first defendant by the deceased Lacha. The 
evidence as to the fact of adoption is not very clear, but on the whole wa 
accept the conclusion of the Subordinate Judge that there was an adop¬ 
tion and such adoption was, in effect, admitted by the first defendant so- 
long ago as 1885. But the validity of the adoption is questioned on two 
grounds: firstly, because the adoption of the plaintiff, who was then a 
minor, was made after the Penal Code came into force, and with the in¬ 
tention of bringing her up to practise prostitution even during her minority 
and. secondly, because there is no sufficient proof of local usage to sup¬ 
port the validity of an adoption by a dancing girl during the lifetime of 
a daughter previously adopted. We think that the first objection is valid. 
That the intention of the adoption was, as alleged, is clear from tho 
evidence of the plaintiff’s own second witness. The evidence shows that 
Lacha herself practised [231] prostitution and took the plaintiff and 

defendant with her to nautches during their minority. 

The evidence also shows that, from the time that plaintiff and nrs 
defendant arrived at puberty, they have been prostitutes. 

In these circumstances it is idle, in the absence of any trus^ort y 
evidence to that effect, to contend, as plaintiff’s vakil now does, ® 

plaintiff’s adoption was with a view to giving her in marriage rather t au 
for prostitution. An adoption made as this was with such intention afto 
the Indian Penal Code came into force is illegal, and can give the plamtill 
no right to claim the property of Lacha by inheritance. In this view it is 
not necessary to consider the second objection to the validity of tna 
adoption. Both appeals must, therefore, be allowed witn costs and the 

plaintiff’s suit dismissed with costs. 


21 H. 231. 

APPELLATE CIVIL. 

Bef<yre Mr. Justice Shephard and Mr. Justice Subramania Ayyar. 

LOBO {Defendant), Appellant v. BRITO (Plaintiff), Respondent.* 

[22nd September. 1897.j 

Sivecinc Relief Act-Act I of 1877, Section A^—Benami piirchase hy a Qoveimment 
^ officer prohibiuafrm acquiring land-Suif for declaration against benamidar. 

The Dlaintiff sued for declaration of bis title to certain land which had been 
p brhim ?□ th. of tho defendant. The oh eot 

was to conceal from the Oolleotor the fact that the plaintiff, who was a Taheil 
Z. had a^Sired property in hie taluk oontrary to the rules of h.e department. 

Held, that the plaintiS was entitled to the declaration sought. 

CR.,38 0. 967 *4 O.L.J. 22*1 0 O.W.N. 650.] 

- Appeal No. 134 of 1896. 
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Appeal against the decree of U. Aohutan Nayar, Acting Subordinate 
Judge of South Canara, in original suit No. 33 of 1895. 

The plaintiff sued for a declaration of his title to certain land. The 
title-deeds of the land stood in the naoae of the defendant, but it had, in 
fact, been acquired by the plaintiff who was a Tahsildar and as such 
prohibited, by the order of Government, from acquiring property within 
his taluk either in his own nanae or in the [232] name of others benami 
for him. The Subordinate Judge passed a decree for declaration as 

prayed. 

The defendant preferred this appeal. 

Sankaran Nayar, for appellant. ^ 

The Acting Advocate-General (Hon. t. Bhaahi/am Ayyangav) and 

Ayya Ayyar, for respondent. 


1897 

Sep. 

Appel- 

LATE 

GiVIL. 

21 M 231. 


JUDGMENT. 

It is contended that because the plaintiff acquired the property in the 
defendant’s name for the purpose of concealing it from Government, he 
being an official of Government, who was not authorized to acquire land, 
the plaintiff cannot recover possession of it from the defendant or obtain 
any relief in respect of it. We are unable to accept this view. No dou 
the plaintiff intended to conceal the acquisition of the land from the 
authorities and acted dishonestly and in contravention of the rules of bis 
department. But we do not think he can be said to have acted illegally 
so as to bring the case within the principle that a man is precluded from 
obtaining relief in respect of a transaction, the purpose of whic was 
illegal and has been accomplished. As to the question whether a declara¬ 
tory suit lay, we are of opinion that the Judge is right. The e en an 
never asserted be was in possession and the finding is that he was not. 

We dismiss the appeal without costs, as also the memorandum of 

objections. 


21 H. 232. 

APPELLATE CIVIL. 

Before Sir Arthur J. 3. Collins, Kt„ Chief Justice, and 

Mr. Justice Benson. 


Srinivasa Chablu ipiainti^). Petitioner V. ^ 

BalaJI RaU and otsbrs {Defendants), Respondents. 

[13th October, 1896.] 

Presidency Small cause Courts Act-Act XV of Secii^ Amendment Act- 

Act I of 1895, Section iS-Powers of Full Bench— Appeal. 

Act I of 1895, Section 13, does not empower the Full Bench of the Presidency 
Court of Small Causes to entertain appeals of questions of fact against the decree 

of coo of the Judges of ths Court* 

[R.. 23 B. 414 (426); 27 B. 563 ; 31 M. 490-18 M.L.J. 480-4 M.L.T. 283,] 


[2331 Petition under Civil Procedure Code, Section 622, praying 
the High Court to revise the order of the Full Bench of the Presidency 
Court of Small Causes in small cause suit No. 544 of 189fa. 

The petitioner was the plaintiff in the suit. The suit was d>8“>>s9ed 
and he made an application to t he Full Be nch o n th e groun d that the 

• Civil Rovision Potitioo No* S75 of 1896* 
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pOT. 13. 

Appel- 

liATE 

OlVIL. 

21 M. 232. 


evidence had been wrongly appreciated. The Full Bench declined to 
entertain the application and dismissed it. The grounds of hia present 

petition were, inter alia, the following :— 

“ (1) The Full Bench of the Presidency Court of Small Causes has 
failed to exercise jurisdiction vested in it by law. 

" {2) The Full Bench erred in dismissing the plaintiff’s appeal to it. 
" (3) The Full Bench ought to have held that, under the amended 
Presidency Small Cause Courts’ Act I of 1895, an appeal is allowed to 

the Full Bench on questions of fact and law. 

" (4) The Small Cause Judge having admittedly not acted upon the 
defendants’ accounts, no valid reasons have been assigned for not accept¬ 
ing the payment of the 100 rupees in July 1893 as prove! by the plaintiff’s 

witnesses.” 

Ranga Rau, for petitioner. 

Respondents were not represented. 


JUDGMENT. 

It is urged before us that the ruling of this Court in Sadasook 
Gambir Chund v. Kannayya (l) with regard to the powers of the Full 
Bench of the Presidency Small Cause Court to revise a decree of a single 
Judge or order a new trial under Section 37 of Act XV of 1882 as it 
stood before amendment, is inapplicable since the amendment of the Act 
by Section 13 of Act I of 1895. 

We are unable to find any ground whatever for this contention. The 
alterations relied on are two in number. The first is merely an altera¬ 
tion in the title of the chapter. It is now entitled “ new trials and 
appeals” instead of “new trials and rehearing.” 

The change is intended merely to express more fully the subject of 
chapter, for it contains the very important provision that “ every decree 
and order of the Small Cause Court in a suit shall be final and conclusive;” 
in other words, that no appeal [234] shall lie. It is futile to argue that, 
because the word “ appeals ” appears in the title of the chapter, it must 
therefore allow appeals, notwithstanding the express words of Section 37. 

The second alteration is that in the present Section 38, the words 
“ where a suit has been contested ” are introduced before the provisions 
which relate to the cases in which a new trial or revision may be allowed. 
The effect of this addition is to restrict, not to extend, the powers given 
in the section. Under the unamended law those powers might have been 
exorcised in any propar case without regard to the question whether the 
suit was contested or uncontested. Under the amended law those powers 
can only be exercised in contested cases. In other respects, the terms of 
the section remain exactly as they wore before. 

Thus the effect of the recent alteration is not to extend the powers 
of revision, as urged by the appellant, but, on the contrary, to limit them 
to contested cases. The limitations on those powers, which were 
in the ruling of this Court in the case above referred to, remain unaffected 
by the recent change in the law, and in addition there is now imposed 
this further limitation, viz., that the powers shall not be exercised at all 

in oases that have not been contested. ..t .v j # tu- 

There is thus no ground for our interference with the order oi cne 

Full Bench of the Small Cause Court. 

We dismiss this petition. __ 


(1) 19 M. 96. 
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21 H. 234. 

APPELLATE CIVIL. 

Before Mr. Justice Subraminia Ayyar and Mr, Justice Boddam. 

ChinnaSAMI Pill.U {Plaintiff}, Appellant v. KarUPPA Ud.AYAN^ 
AND OXHBRS {Defendants Nos. 1 to 8, 10 and 11), Bespondents. 

[28tb October, 1896.] 

Ciuii Procedure Code-Act XIV of 1882, SecUo« 2 Valuation Act-Act VII of 

1987 Section Suit for partiion—Order by Appellate Court directing that the plaint 

be returned-Appeal against such order—Amendmcni of viemorayidum of appeal. 

The plaintiS sued la the G^art or the District Maoaif to rscover his share of 
family property. The amouab of the property exceeded, but the amouQt of the 
[2353 share claimed w*s within the pecuoiary limit of the jarisdiction 
District Muosif who passed a decree for the pUintiff. Oo appeal itwasbeld 
that the suit was not within the jurisdiction of the Cmrt. Toe decree accord, 
inglywas reversed and it was ordered that the pUint be returned for pre^nt- 
ation to the proper Court. The plaintiO preferred this second appeal to the High 

Court, 

HeM. that the Lower Appellate Court had not passed a decree within the 
meaning of the Civil Procedure Code, Section 2. and that plaintiff s remedy 
was not by way of a second appeal but he should have proceeded under Civil Pro¬ 
cedure Code, Section 588. 

The petition of appeal having been allowed to be amended in accordance with 
this ruling; 

Beld, that the Court of First laiUoce hii j a'isliotion to entertain the suit. 
fP 25 A 174 = A W N. (1902) 222 (F.B.) ; 59 P.R. 1899=P.L.R. 

^ ■ C 3U ; 13 C E^£ ^9 aO : 15 aP-L R. 120 ; I31ad Cie, 903=11 M.L.T- 155 
= (1912) M.W.N. 199 (200). ] 

anr.aal agairnt the dacrea of T. Ranachaa Ira Rau, Subor- 
diuate Judge of Triohiuopoly. in apoe^l suit No. 50 

decree of T. M. Rangaohari, District Muosif of Trichmopoly. m original 

suit No. 99 of 1891. c,,. u t 

■ The Dlaintief sued for partition and possession of a 
the family property worth Rs. 228-5-10 for recovery ^ ™ 

profits for the three years presedmg the suit, namely. Ra^ 7 . _ g 

one-fifth of Rs. 2.375-3-9. The District Mans. Sub 

plaintiff disallowing, however, thirteen of the i ems „KqIq nroperty 

ordinate Judge, being of opinion that, as the va ue • • j: lj - rgyerged 

was more than Rs. 2,500. the District 

the decree, on the authority of Vydinnlha v- “ 'the*plaintiff for 

ifigly directed the District Munsif to return the plaint to the plamtitt 

presentation to the proper Court. 

The plaintiff preferred this second appeal. 

Paitabhirama Ayyar, for appellant. ^ 

Sundarx Ayyar, for respondents Nos. 1 too. 

JUDGMENT. 

On behalf of the respondent, it is objected that no second appeal lies 
in this case, inasmuch tL*‘'’rig^h't*’claimed o“ ^the^defence 

• Appeal against Order No. 184 of 1895. 

(1) 6 M. 235. 
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not a ‘ decree,’ but that it was an ‘ order ’ directing the return of the plaint 
and therefore the appeal should have been preferred under Section 588 of 
the Civil Procedure Code. 

We think this contention is well founded and we are unable to agree 
with the view taken in Bindeskri Chaubey v. Nandu (l). 

[236] However, tbe case is one in which all that is required to bo 
done to put matters right is a mere formal amendment in the petition of 
appeal, which we allow the appellant to make. 

Now as to the Subordinate Judge’s order itself, it is clearly wrong. 
In a case like this, whether it falls under Section 8 of the Suits Valuation 
Act. or under Section 14 of Act Til of 1873 tbe value for the computation of 
Court-fees and that for the purpose of jurisdiction are tbe same, the 
value of the share claimed by the plaintiff , Tbe District Munsif bad juris¬ 
diction to try the suit inasmuch as the value of such share was less than 
Es. 2,500. 

The order of tbe Subordinate Judge is set aside. The case should bo 
restored to the file and dealt with according to law. We allow the appeal, 
but in the circumstances, without costs. 


21 M. 236. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Boddam. 


Rajah Eswara Doss {Defendant)^ Appellant v. Venkataroybr 

{Plaintiff), Respondent f [26th August, 1897.] 

Civil Procedure Code-^Act XlV of 1882, Section 43—Rent hecovery Act {Madras}^Aet 
VIII of 1865, Section 18—Suit by a landlord in the Court of the District Munsiffot} 
arrears of rent for iwo years—-Subsequent attachment for rent of a third year 
accrued due at date of suit, 

A zooiodat brought a suit iu tbe District Munsif's Court to recover from a 
tenant OD his estate the arrears of rent for two years. Rent for the third year 
was also due. No claim for it was included in the suit, but the landlord attached 
the land by summarv process under tbe Rent Recovery Aot to recover it. The 
tenants sued in the Revenue Court under the Rent Recovery Aot to have the 
attachment set aside as illegal t 

Beld, that the zemindar was not ptooludsd by Civil Procedure Code, Section 
43, from pursuing his remedies under tbe Rent Recovery Aot and that the attach¬ 
ment was not illegal. 

[R.. 14 C.L J. 589 ( 597 ) = 10lDd, Cas. 406.] 

Second appeal against the decree of S. Russell, District Judge of 
Chingleput, in appeal suit No. 55 of 1896, affirming the decision of 
M, Tillanavakara Pillai, Deputy Collector of Chingleput, in summary suit 

No. 87 of i895. ^ 

[237] The defendant was a zemindar and the plaintiffs were tenants 
on his estate and they brought these suits under the Rent Recovery Act 
by way of appeal from the attachment of their land for arrears of rent 
for fasli 1303. It appeared that after these arrears had accrued due, the 
zemindar had sued his tenants in the District Munsif s Court for the 
arrears of lent for the two previous faslis. In the present cases the 
Deputy Collector held that the landlord was prevented by the provision^ 
of Civil Procedure Code, Section 43, from recovering tbe rent for faslf 

• Second Appeals Nos. 68 to 71 of 1897. 

(1) 3 A. 466. 
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1303 by summary process, and he accordingly declared the attachment 
to be illegal and directed that it be cancelled. The District Judge on 
appeal affirmed this decision, referring to Taruk Ghunder Mookerjee v. 
Panchu Mohini Debya(l) and Madho Prakash Singh v. Murli Manohar (2). 
The defendant preferred this second appeal. 

Mr. N. Subramaniam, for appellant. 

Narayana Ayyangar, for respondent. 

JUDGMENT. 

Though by Section 43, Code of Civil Procedure, the landlord in 
circumstances such as these is precluded from suing for rent not included 
in his previous suit, this does not preclude him from adopting any other 

remedy the law gives him to enable him to recover his rent, as for instance 

by distraint under the Rent Recovery Act. t 4 

We must, therefore, reverse the decree of both the Lower Courts and 

dismiss the plaintiff’s suit with costs throughout. 


21 M. 237 = 2 Weir 312. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Benson. 


Adikkan {Accused No. 1), Petitioner v. Alagan and others 
{.Complainant and Prosecution Witnesses) Respondents. 

. [lat November, 1897.] 

Criminal Procedure Code-Act X of 1882. Sections 2U. 217 and 560. 

A Maffiatrate in acquitting a person accused on a charge of theft which he 

foun^to be false and malicious, awarded ap^ie^fo? 

[238] paid by the complainant. Subsequen ly one of the accused appliedjor 

and obtained sanation to prosecute the ®for^ the offend of 

under Penal Code, Section 211. and certain of his witnesses for the oflence 
giving false evidence under Section 193: 

Held, that the order granting sanction was not illegal as regards the com¬ 
plainant by reason of the previous award of compensation. 

(1904) 116 ; 27 M. 59(60); 18 P.R. 1901 Cc =100 P.Ii.R. 1901.J 

Petition under Criminal Procedure Code, n ^ 

praying the High Courtto revise the oi^er of E. Tbornton Head 

Assistant Magistrate of Madura, in miscellaneous oas ' i ■ l 
which he revoked the sanction (or the prosecution o. "“J 

the witnesses for the prosecution in calendar case No 188 ° granted 

by S. Muthusundaram Ayyar.^Second-das^ 

the Second.dass“rag°strate acquitted the ' “he 

eaoh of the accused as compensation to be paid «°m^a uant The 

first accused then applied for sanction to prosecu ..qo-...j oii The 

some of his witnesses under Code. Sections 193 and 

Second-class Magistrate granted the sanction. The Head Assistant 

th e complainant was concerned - 


(1) 6 0. 791. 


• Criminal Revision Case No. 345 of 1897 
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1897 on the ground that he had already been ordered to pay compensation in the 

Kov. I. case alleged to have been brought knowing it to be false. He referred to 

- Weir's Criminal Rulings in which it is stated that the High Court held in 

Appel- 1867 that an award under Section 270 of the Criminal Procedure Code 

LATE would not bar a proceeding against a complainant under Section 211, but 

Criminal based his decision on Shib Nath Chong v. Sarat Ohunder Sarkar (1) 

— observing that that case was more recent and found a place among the 

2i M. 237 reported decisions. 

2 Weir 312. 7 , Krishnasmi Ayyar, for petitioner. 

Sxmdara Axjyar, for respondents. 

JUDGMENT. 

We cannot concur in the view of the law taken by the Head Assistant 
Magistrate. He relies on Shib Nath Chong v. Sarat Chundet Sarkar (1), 

That case is not on all fours with the present case; but even if it were, 

we should, with great respect for the learned Judges who decided it, feel 
bound to dissent from its conclusions. We do not think that there is 
any thing in the terms of Section 560, Criminal Procedure Code, to justify 
the conclusion that a Magistrate who grants sanction to prosecute for 
offences [239] punishable under Sections 211 and 193, Indian Penal Code, 
is ipso facto debarred from also granting compensation under Section 560, 
Criminal Procedure Code, to the person falsely accused. The sanction to 
prosecute for making a false charge is granted on grounds of public policy 
for an offence against public justice. The compensation is granted partly 
in order to deter complainants from making vexatious and frivolous com¬ 
plaints, and partly in order to compensate the accused for the trouble and 
expense to which he has been put by reason of the false complaint. Wo 
can see no ground in law or reason why compensation should not be 
granted in a case in which the Magistrate also directs a prosecution for 
making a false charge. The case {Queen v. Bupan Rai (2)) relied on by 
the learned Judges appears to us to be an authority directly opposed to 

their conclusion. . , , u i.i.* /-n i. 

However that may be, the interpretation of the law by this Uourt 

to which the Magistrate refers is clear and is opposed to the view recently 
taken by the Calcutta High Court. The Magistrate is bound t6 take the 
law as it is laid down by this Court, and ought not to rely on the decision 
of another High Court when it is opoosed to the decision of this Court. 

We set aside the order of the Head Assistant Magistrate and affirm 

that of the Second-class Magistrate. 



(1) 2i 0. 586. 


(2)6B.L.B. 396. 
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APPELLATE CIVIL. 

Before Mr. Justice Daisies (lud Mr. Justice Boddafii. 


1897 

Nov. 12. 
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Civil. 


Karuppanan Ambalam (Plaintiff) V . Ramasami Ghetti 

(Defendant),'^ [12th November, 1897.] 21 M. 239 — 

Pj-ot'incial Small Cause Courts' Act—Act IXof 1887, Schedule II Article 35—Suti/or 3 m.L.J. 163., 
compensation for illegal attachment-S^iit to recover money paid xn excess. 

The plaintifi sued to recover from his landlord a sum which the defendant had 
collected in excess of what was properly due to him by distraint of the plaintifl s 

cattle: 

Held, that the suit was cognizable by the Small Cause Court. 

[R., 30 M. 41 = 1M.L.T. 414.] 

Case stated under Civil Procedure Code. Section 646. by S. Russell. 

District Judge of Madura, in original suit No. 431 of 1897. 

[240] The case was stated as follows 

“ Under the provisions of Section 646-B of the Code of 
I have the honour to submit, for the orders of the High pourt, ‘be 
in original suit No. 431 of 1897 on the file of the f 

Sivaganga (small cause No. 400 of 1897, East Subordmate 0°"/ ■ ^ 

as the District Munsif has failed to exercise a jurisdiction vested m him. 

'^‘^The plaintiff in the suit is the tenant and the defendant is the land¬ 
lord. Plaintiff sues to recover from the defendant a sum of Bs 13840-5 
which the defendant has collected m excess o what is pioperly due to 

him upon demand and distraint of plaint^ s oa e. Pnnrfc Madura 

“ The suit was originally filed m the ^ast Suhor^nate CouU^^^^^^^ 

on the small cause side in small cause No. r»rnnRr Court holding 

dinate Judge returned the plaint for ««« A^ 

that it was not triable by the Court . 007 ^^ c-nmndlv the plaint 

filed as original suit No. 431 ot i»y/- holding that the suit 

returned the plaint for presentation P , ^ . • j 'gide—oi'de Bayhumoni 

was a suit for money and not triable on the oiiginai siae vme j 

Audhikary w. Nibnoni Sinffh Deo 0). . . • 

0)» of second schedule to Act IX of lob . 

The plaintiff was not represented. 

V. Krishnasami Ayyar, for defendant. 

JUDGMENT. 

Tb. .. 1 . ™ t. ~ i-STi 

due under pressure. It was no attachment within the meaning 

illegal, improper or '^fh^sMond scLduIeof the Provincial Small 

Cause M Acrori887° This bad been he l d to apply only to cases - 

• deferred Case No. 27 of 1897. 

(1) 2 C. 393. 
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where the suit is brought to recover damages for the tort {Dewan Boy v. 
Sundar Tctvary (1)) and not for money paid in excess, and with this 
ruling we agree. The suit is, therefore, one cognizable by a Court of Small 
Causes as che Munsif held. 


21 H. 241. 


21 H. 239 = 
SM.L.J. 169. 


[241] APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Bensoyi. 


Sankara Ayyar and anothur {Petitioners in Referred Case 
No. 21 of 1897) V. Nainar Mooppanar and others {Petitioners in 
Jieferred Case No. 22 of 1897).* [6th December, 1897.1 

S’lwwssion Certificaie Act—Act Vll of 1889, Section \^—Rejund of deposit. 

n an application for a succession certificate is granted, the sum deposited by 
the applicant cannot be refunded ; but if no order for the grant of the certificate 
has been made, a refund can take place. 

Cases stated under Succession Certificate Act, 1889, Section 19, by 
R. D. Broadfoot, District Judge of Tinoevelly. 

The cases were stated as follows :— 

“ In cases of succession oertificabes the applicants, to whom the Court 
has ordered the issue of the cartificates with or without security, apply 
occasionally for the refund of the deposit made by them under Section 14 
(1) of the Succession Certificate Act VII of 1889, on the ground that the 
applicant is unable to furnish the required security, or that the necessity 
for obtaining a certificate has ceased. 

“ I am of opinion that, possibly in the former case, the applicant may 
be entitled to a refund, but not in the latter. At first I thought that refund 
should not be granted after the matter has been decided in open Court. 
Petitioner’s vakil urges that, until the certificate is signed, the application 
may be withdrawn. 

“ Two applications for refund of the kind (miscellaneous petitions 
Nos. 283 and 299 of l897) are now pending before me. It appears to mo 
that a refusal by me to return the deposit is not subject to appeal and may 
cause hardship to the party if my view is mistaken. 

** I, therefore, refer the question, at the request of the applicants’ 
pleaders, up to what stage in the proceedings is an applicant entitled to 

obtain a refund ?” 

The parties were not represented. 

JUDGMENT. 

[242] We are of opinion that Clauses 2 and 3 of Section 14 of the Act 
must be read together. If the application is allowed, z.e., if the order for 
the grant of a certificate has bean made, the sum in deposit becomes at 

once legally appropriated, as duty, to the extent of the debt covered by 

the order, and cannot be refunded. 

In other cases w© think that a refund can be made. 


• Referred Oases Nos. 21 and 22 of 1897. 
(1) 24 0. 163 (165.) 
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21 M. 242 = 8 M.L.J. 81. 

APPELLATE CIVIL. 

Before Mr, Justice Subramayiia Aiji/ar aud Mr. Justice Benson. 

UNICHAMAN (PUiinti^J), Petitioner v. Aumed KuttI Kayi 
AND OTHERS {Defendants), Respondents." [8th Daceinber, 1897.] 

Ifimitahon Act^Act XV of 1877, ScJiedule II, Articles 97, llG. 120 —Transfer of Pro. 
■perty Act—Act IV of 1882. 63— Suit for niortgaqe money by mortgagee on 

disturbance of possession. 

The defendants demised certain land to the plaintiS under a registered kanom 
deed in 1888. ThepUintiS was evicied in February 1893. He now sued in 1896 
to recover the amount of the kanom : 

Held, that the period of limitation applicable to the suit was six years and 
that the suit was not barred by limitation. 

IR., 30 A. 383 = 5 A.L J. G70 = A.W.N. 0903) IGI ; 6 CX J. U3 = ll C.W.N. 240-N ; 
D., 8 O.C. 169.] 

Petition under Provincial Small Cause Courts’ Act, Section 25, 
praying the High Court to revise the decree of J. H. Munro, Subordinate 
Judge of South Malabar, in small cause suit No. 182 of 1896. 

The predecessor in title of the defendants demised certain land to 
the plaintiff under a registered kanom deed, dated 25th November 1888. 
The mortgagor failed to secure possession to the plaintiff who was ejected 
from the land on the 4th February 1893. The plaintiff now sued to 
recover the amount of the kanom, less certain arrears of rent duo by the 
plaintiff to the defendants. The Subordinate Judge held that the suit was 
barred by limitation under Limitation Act, Schedule II, Article 97, and 
accordingly dismissed the suit. 

The plaintiff preferred this petition. 

[243] Mr. C. Erishnan, for petitioner. 

Ryru Namhiar, for respondents. 

JUDGMENT. 

We think that the Subordinate Judge was wrong in holding that the 
suit was barred under Article 97, Schedule II, of the Limitation Act. 
The claim is for money lent on a usufructuary mortgage, the cause of 
action being the failure of the mortgagor to secure the naortgagee in pos¬ 
session. The liability to secure the mortgagee in possession, or, in default 
to repay the mortgage money, is not a liability arising under the common 
law on the ground of failure of consideration, but is a liability imposed 
by Section 68 of the Transfer of Property Act. If this liability be 
taken to be one arising under a covenant implied by law as inci¬ 
dental to the mortgage contract (which was in writing and registered) 
then Article 116 of the Limitation Act would apply. Otherwise the 
appropriate Article is 120, the case not being otherwise provided for. 
In either view the suit is not barred, since it was brought within six years 
from the time when the cause of action accrued. The case Saioaba Khan- 
dapa V. Abaji Jetirav (1) is distinguishable from the present by the fact 
that when it was decided the Transfer of Property Act was not in force 
in Bombay. We, therefore, reverse the decree of the Lower Court, and 
remand the suit for disposal on the merits. Costs will abide and follow 
the result.___ 

• Civil Revision Petition No. 47 of 1897. 

(1) 11 B. 476. 
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21 H. 243. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


Venkatagiri Rajah {Plaintiff), Petitioner v. Venkat Rau 
{Defendant), Respondent. [8bh December, 1897.J 

Provincial Small Cause Courts' Aci-Aci-lXoj 1887, Schedule II, Articles II and 13^ 
Sui/ for jodi. 

A suit for arrears of jodi. is maintainable as a small cause suit under Provin- 
cial Small Cause Courts’ Act, 1887. 

Petition under Provincial Small Cause Courts Act, Section 25, pray¬ 
ing the High Court to revise the order of T. M. Rangacbari, [244] District 

Munsif of Nellore, in small cause suit No. 679 of 1896. 

The plaintiff was a zemindar and the defendant was entitled to three- 
fourths share in a certain agraharam on his estate. The plaint set out 
thatcustomary iodi payable hy the defendant to the plaintiff had fallen 

into arrears and the suit was filed on the small cause side of the Court to 
recover the arrears. It was objected on the part of the defendant that 
the suit was not maintainable as a small cause smt and reference was 
made to the Provincial Small Cause Courts’ Act, 1887, Schedule 
11 and 13, and Cumara VenkatacJiala Reddiar v. Narayana Reddy Ul 

and SuhraTnanian Chetti V. The Prince of Arcot{2). i • i. 

The District Munsif upheld this objection and returned the plaint. 

The plaintiff preferred this petition. 

Desikachariar, for petitioner. 

Respondent was not represented. 

JUDGMENT. 

We do not agree with the District Munsif in holding that jodi ” is a 
cess or due of the kind referred to in Schedule II, Article 13 of the 
Provincial SmaU Cause Courts’ Act. The general word dues in that 
article must be taken to be dues similar in kind to the special dues men¬ 
tioned in the article. In the present case the claim is for ]odi which is 
rent on favourable terms. Article 11 of Schedule II has no application 

The claim was. therefore, cognizable by the Small Clause Court. 

We set aside the order and direct the District Munsif to receive the 
plaint and dispose of it according to law. Costs will abide and follow the 

result. 




• CivH Revision Petition No. 74 of 1897. 
(1) 4 M.H.C.B. 393. 


(2) 2 M. 146. 
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[245] APPELLATE CIVIL. 

. , 1. it 

Before Mr. Justice Subramania Ayyar, a7ii Mr. Jusitc^ Benson. 


Krishnayyar, {Pliiniiff) u. Sou^JDARAHAJA Ayyangar, 
(Defeniani) * [15fch December, 1897.] 

Provincial Small Cause Courts' Act-Act IX of 1887. Schedule II, article 18—S«ii by 
temple tnanager against Ins predecessor for damage sustained by temple. 

A suit by the manai^er of a temple against his predecessor in office for dam¬ 
ages sustiined by the temple owing to tho negligence of tbo delendant is not 
oognizaele by a Court of Sm tll Causes. 

[R., 33 M. 494 (497}=5 Ind. Caa. 912 = 20 M.L.J. 146= 8 M L.T. 67 ] 

Case stated under Civil Procedure Code, Section 616, by S. Russell, 
District Judge of Madura, in smiU cause suit No. 1315 of 1896. 

The case was stated as follows :— 

'* Coder the provisions of Section 646-Bof the Code of Civil Proce¬ 
dure, I have the honour to submit, for the orders of the High Court, the 
records in smill cause suit No. 1315 of 1896, on the file of the Subordi¬ 
nate Court of Madurii (West.) (original suit No. 109 of 1897 on the file 
of the District Munsif of Madura), as the Subordinate Judge has failed to 

exercise a juiisdiobion vested in him by law. 

“ The plaintiff in the suit is the present manager of the Kalla Alagar 
devastanam, and the defendant is the lat.i manager. Plaintiff sues to 
recover from the defendant a sura of Rs. 87-8-7, being the amount 
of damages which the devastanam had sustained by the ‘ defendant’s 
negligence in not prosecuting certain suits which he ha,d instituted on 
behalf of the devastanam while he was acting manager. 

“ The suit was originally filed in the West Subord^na/te.Qourt (Madura) 
on the Small Cause side in small ciuse No. 1315 of 1896. 
nate Judge returned the plaint ^or presentation to a proper Court, ho dmg 
that the suit, is one relating to a trust and as such, is not, cognizable by 
the Small Cause Court— Article 18 of second soh^ule to Act IX of 
1877. Secondly, the plaint was presented in the ® 

of Madura, wh^re it was filed as original suit No. 1Q9 of 1897. T^a 

[248] District Munsif, in his turn, returned the plaint for presentation to 
proper Court, holding that the suit is not one relating to trust, and as such, 
is cognizable by the Court of Small Causes. 

“I am of opinion that the isiiit is of a small cause nature, and the 

Subordinate Judge was wrong in . having returned the plaint. 

The parties were'notTe^esenCedv 

jqDGMBNT. 

A person like the defendant in the present case holding tKe office of 
manager of a temple, though be posesses no hereditary "8^*^ 
to the superiobeodhnce of a committee appointed under. Act XX of 1863, 
has been held to be a trustee (SeiAa v. Stt5rfl7»ani/aCl)). A claim against 
such a persbo for damages said to have been caused by his neglect lo the 
discharge of his duties as manager must, therefore, be held , to be a suit 
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relating to a trasfc falling under Article 19 of the Provincial Small Cause 
Courts’ Act. 

The answer to the question submitted is that the suit is not cogniza" 
ble by a Small Cause Court. 


21 U. 246 = 1 Weir 751=2 Weir 17. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt, Chief Justice, and 

Mr. Justice Suhramania Ayyar. 


Karuppana Nadan {Accused), Petitioner v. Chairman, Madura 

Municipality {Complainant), Respondent * 

[13th January, 1898.] 

rriminal Procedure Code-Act X of 1882. Sections 16. Z50 - Be7ich of Magistrates-- 
District Municipalities Act (A/adras)— Act IV of 1884. Sections 263, 264. 

A trial on the charge of making an encroachment upon public land under 
DiRtrict Municipalities Act (Madras). 1884. Sections 167, 263 and 264. was be- 
jzuo before a Bench of seven Magistrates, and ended in a oonviction by five of the 
Magistrates in the absence of the other two. It appeared that the Muaioipal 
Cnunoil bad passed no resolution under District Municipalities Aot, Section 264: 
HM. that on the facts of the case the canviotion under Section 263 was right, 
and that it was not invalidated by the absence at the end of the trial of two of 
the Magistrates before whom it had begun. 

[247] (^ui^e : Whether a charge under Section 264, would lie in the absence 
of a resolution passed by the Municipal Council. 


tR.. 8N.L R.67 (69).] 

Case referred for the orders of the High Court under Criminal Pro¬ 
cedure Code. Section 438, by J. Twigg. District Magistrate of Madura, in 

register case No. 1414 of 1897. , t lx., a 

The accused was convicted by a Bench of Magistrates of the offence 

of encroachment upon public land under District Municinalities Act Iv of 

1884 Sections 167, 263 and 264, and was sentenced to pay a tine. On 

anoeal the Deputy Magistrate reversed the conviction on the ground that 

the notice issued by the chairman of the Municipal Council ^as 

rized hy the council, and that the prosecution was not lostuuW by the 

council, and that only five of the seven Magistrates pronounced judgment 

in the case. The District Magistrate in referring the ease submitted the 

•• In summary trial No. 10299 of 1896 ‘he Madura Bench ta- 

trates convicted accused under Sections 167,363 and 264 of Aot IV «£ 18^. 
“ In appeal the Deputy Magistrate. Melur D-yision. reversed the 

*°^"(a)°thlute notice said to have been ^isobey^ was 

chairman, and there was nothing to show that he bad bean authonzeu by 

the oouncd^^o^^ prosecution was instituted by the chairman and not by 

“(“rthat only five of the seven Magistrates who constituted the Bench 

for the trial of the case pronounced judgment. «vi3flnce 

_“ Aft to U feho Aopeliate Court might have called for the eviden^ 

which would no doubt have been forthcoming. The point ooly comes ^ 

• Criminal Revision Case No. 609 of 1897. 
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•questioD with reference to the conviction under Section 264. ib) li ie 
submitted that a complaint may he laid by any one acquainted with the 
facts, and that so far ns the Court is oonoerned it is immaterial whether 
the complaint was lodged by direction of the council or not. (o) As the 
five Magistrates who joined in pronouncing judgment had been present 
‘throughout the case, it is submitted that their decision is not rendered 
invalid by the fact that two other Magistrates who had sat during the 
-case did not join in the judgment.” 

Together with the mem jrandum of the District Magistrate was sub¬ 
mitted a letter to him by the Deputy Magistrate in which [248] 
he said :—** I, however, with reference to the points adverted to in your 
memorandum, beg to submit a further explanation as follows:—(a) it is 
appellant's contention that the conviction was illegal, because tbe notice 
was issued by the chairman instead of by the council contrary to law. 
While Section 264 of Act IV of 1884 provides for punishment for non- 
oompliance with notice, Sections 167 and 263 of the Act require that such 
notice should he given by the council and not by the chairman. The 
question, therefore, has an important bearing on the conviction. In tbe 
present case the notice was issued by the chairman independently of the 
council, as is apparent from the chairman’s endorsement order under date 
the 3rd October 1896 on the Sanitary Insnector’s report, and the notice 
signed by him under date the 14th idem. The sanitary Inspector who 
represented the prosecution also admitted the fact. The question as to 
the illegality of the notice was duly raised in the Lower Court as well. 
(6) In the present case, the prosecution was ordered by the chairman, 
and that, for offences falling under Sections 167, 263 and 264 of the Muni¬ 
cipal Act IV of 1884. Sections 230 and 287 of the Act are clear that tho 
council, and not the chairman, should direct the prosecution in such- 
•cases. Tne case io point does not seem to fall under the general rale that 
any person acquainted with the facts of a case can set the law in motion 
hv a comoUint. It is, ra^.her. an exception to the general rule, created by 
statute— aide the decision of the Bombay High Court in In tc Ganesk 
-Narayan Sathe (l). ,, 

The principle has been re*ennnciated also by the Allahalwd High 
Court—penultimate clause of their decision io Farzand Alt v.Bnnuman 
Prasad (2). fc) In resard to this point, I beg to submit that not only two 
of the Magistrates who had sat during the first hearing, did m.t }om in 
judgment, but only two out of the five Magistrates who joined in judg¬ 
ment had made local inspection, which was. of course part of the enquiry 
and must hav 0 influenced and guided th® decision of tbe case. 

Rangctchariar, for complainant. 

Accused was not represented. 


JUDGMENT. 


It is not quite neoessary to consider whether in the abseow 6f « reso¬ 
lution passed by the Municipal Oouooil the [249j accu3sd could have been, 
proceled against under Section 264 of the District Munioii^lities^ Act. 

1884. The accused was clearly puaishable under Section 263 U as alleged 
he erected the fence in the lane without the license requir^ by the law. 
The oirvimstanoe that two out of tbs seven Magistrates (who constituted 
ithe Bench that sat daring part of the trial) did not attend on the nay 
when the accused was convicted by the five Magistrates who were present 


(1)' 18 B. 600. 


(2) is A. 466 (itO). 
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*■1898 thea does odb affect the legality of the. coavictiou. The cases of Hardioar 
JAN i» Sing,v. KhegaOjha (1) and Damri Tkjkur v. Bhowani Sahoo C2) are 

- Clearly disiingaishable inasmuoh as in the present case the Magistrates 

AvPBL- who decided it had attended throughout the trial. We must, therefore, 
t,ATJ 4 set aside.the order of thei Deputy Magistrate acquitting the accused and 
direct the Magistrate to rehear the appeal and dispose of it according tq 

law. . i 

*l!i. 246=* -- 
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APPELLATE CRIMINAL. 

Sif Atthur J. S’ OolUnS, Kt.. Chief Justice^ and 

Mr. Justice Shephard. 


\ - 

Quebn-Emprkss y. Subba Naik and others.* 

[11th and 23rd March, 1898.] 


Penal Code-Ad ^hV of 1860, Sections 302, 304 324 -Good /ai(/i-Order o/sttperior 
offioer^Firing on an unlawful assembly, 

’ A oiuwd crops to be sown on land, as to the enjoyment of which there was a 
diacate between her and B. Persons having proceeded to reap the crops on 
behUf of B the servants of A went to the place with the station-house officer and 
some constables who were armed. The station-house officer ordered the reapers 
to leave of! reaping and to disperse, but thpy did n^t do so ; he then told one of 
the ooQdtables to 6ro. and he 6red into the air. Some of the reapers remained 
and assumed a defiant attitude. The station-house officer without attempting 
to make Any arrests and without warning the reapers that, if they did not desist 
from reaping, they would be fired at. gave orders to shoot, and one of the con¬ 
stables fired and mortnlly wounded one of the reapers. It was found that neither 
. the station-house officer nor the last-mentioned constable believed that it was 
necessary for the public security to disperse the reapers by firing on them ; 

f2901 Hdi that the station house offijer and the constable were not acting 
' in go ld faith and that the order to shoot was illegal and did nob justify the con- 
atoblo and that both he and the station-house officer were guilty of murder. 


Petition preferred on behalf of Government under Criminal Proce- 
Code Sections 435. and' 439.. praviug the High Court to revise 
le BeSuce?pla^ ou the prisoueis iu calendar case No. 47 of 1897 on 

I***® ffaota oUhTL?e°roUir'8uffi^^^^ for tbe purposes of this report 

litAm tJiA following judgment of the High Court. , 

Proseoltor (Mr. E. B. PowM), for the Crown. 

Prisoner, No. 1, was not represented. 

Vaidinada Ayyar, for prisoner Na 2. 

Bamaktstna Ayyar, for prisoner No. d. 


JUDGMENT. 

- - VhiB is a petition presented by the Public Prosecutor on behalf of the 

Government to revise the sentences pabs^d by ^ 

m WI.. p».' M.. bn. 


P t 


,2(> Cs 870. 
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^ODvicted aoder Section 304 of the Code, the thini prisooer waa charged 1898 
with voluntarily causing hurt with a dangerous weapon under Section March ya* 
324, Indian Penal Code, but was convicted under Section 323. The first' 
prisoner was sentenced to one year’s rigorous imprisonment, the second- Appkl- 
prisoner to imprisonment until the rising of the Court,- and the third- IjATB 
prisoner to two months’ rigorous imprisonment. The prisoners have not CRiMlNAli. 
appealed against their conviction. 219 

The facts of the case as found by the Sessions Judge are ns „ 1 42 * 

-^There was a dispute between two co-widows about the enjoyment of ® ®* 
a certain field. On the 18th JanuAry 1897 the first and third prosecution 
witnesses (one Sankaralingv Tevao wiiose death was'the suhjeot of-' 

■enquiry and some coolies) went to the fiel 1 in question and began to reap ■ 
the crop on behalf of the junior widow. The Sessions -Judge believes that 
the balance of evidence is that the croo was sown bv the senior widow. 

Soon rtfter the reaping began about midday, three Vellal-is of the faction of 
the senior widow together with the first and second prisoners and 
another constable, each constable being armed with a gun and accom- 
pained by the kavalgar of the senior widow, appeared on the L25IJ 
scene. Tne first prisoner ordered the reapers to desist, and the first- 
prosecution witness declioed to obey and the point was argued, as the 
Sessions Judge says, with some acerbity. Finding that the coolies still 
continued reaping, the first prisoner directed Namasivayam, one of the 
constables, to fire and he fired in the air. Some of the coolies then ran 
away, but some remained and assumed a defiant attitude. Theii the 
head constable, first prisoner, again gave orders to shoot-, the second pri¬ 
soner fired and Sankaralingaio fell mortally wounded : the third prisoner 
at the same time attacked third prosecution witness, knocked him down 
with a stick and stabbed him with some weapon, but the injuries inflicted 
were nob serious. -The prose mtion witnesses say fcnab the deco^ised wae 
endeavouring to stop the coolies from running away and bnat was tne 
reason he was shot by the second prisoner when he was directe o re. 

The police rendered no aid to the wounded man, and when the Village 
Muosit arrived on the scene all the prisoners bad gone away. 

The prisoners on their trial at the Sessions set up a defence, whiqb 
the Sessions Judge considered untrue, and we agree with him. ^ 

It was admitted by the prosecution that after the first prisoner had 
given orders bo the coolies to disperse and they bad neglected to do so, Uio 
assembly became an unlawful one. .Assuming that it was so, an a 

the assemblv refuse 1 to disperse, ic would have been ^ ^ ^ l. ® 

Police to arrest the persons who appeared to bo the leaders of the assembly, 
and see what effect bhabcourse had upon the remaining coolies, but we do 
nob find that anv attempt was made to do this. Nor was any J^^**"*^ 
given to the coolies th .t if they riid not des.st from reaping be 

fired at. It is worthy of remark that no injuries were inflicted on tlm 
Police. We have no hesitation in saying that under the oiroumstani^ 

above detailed both the first and second prisoners were 

The Government, however, has not appealed against the acquittal on that 

are of opinion that the accused Police officers cannot^s^ield 
themselves on the plea that they were acting in good faitli, for nothjng i» 
said to be done in good faith which is done without due care and atten^ 
tion, and we are of opinion that neither the first nor the second accused 
believed that it was necessary for the public sepunty to disperse such at. 

assembly by firing on them. 
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1808 [292j The degree of force which may be lawfully used iu the suppres- 

Makob 11. sion of an unlawful assembly depends on the uabure of such assembly, 
— for the force used must always be moderated and proportioued to the 
Apvkl- oiroumsbances of the case and to the end to be obtaiced. (Lord Bowen 9 

date Report on the Colliers’ Strike and Riot, 1893.) 

CaiMiNlD, The taking of life can only be justified by the necessity for protecting 

persons or property against various forms of violent crime, or by the 
necessity of dispersing a riotous crowd which is dangerous unless disperse 
iKeighly v. Hell (1). Bex v. Stiddis (2), and Alexander Broadfoot's casefS). 

We are of opinion that the second accused is nob protected in that he 
obeyed the orders of his superior officer. The command of the head 
constable cannot of itself justify his subordinate in firing if the command 
was illegal, for he and the head constable had the same opportunity ot 
observing what the danger was, and judging what action the necessities 
of the case required. We are of opinion that the order the second accus¬ 
ed obeyed was manifestly illegal, and bha second accused must suffer the 
consequence of bis iUegal act. The revision petition of the Government, so 
far as it relates to the enhancement of punishment on the first and second 
Accused, must be allowed, and we sentence R. Subba Naik, the first 
prisoner, to ten years’ rigorous imprisonment, and the second prisoner, 
Sabjammiah Sahib, to seven years’ rigorous imprisonment. 

The third accused undoubtedly has received a lenient sentence, but 
in his case we do not feel ourselves compelled to interfere. 

Ordered accordingly. 


21 H. 2S3. 

[293] APPELLATE CIVIL. 

Before Mr. Justice Subramama Ayyar and Mr. Justice Davies. 


SURYANARAYANA SasTRI (Plaintiff), Appellant v. 
Ram.\MURT[ PaNTULU (Defendant), Bespondent.* 

'llth and 12th October, 1897.) 


Transfer of Properly Act-^Act IV of 1882. Section iS5—Aclionabh daim^Claim affirm¬ 
ed by Ci Court —Consideration for assignment—Limitation—Construction of decree, 

A cuardiin of the widow and legatee of the depositor, claimed a sum of 
monev iu the hands of a Bank, to which B asserted an adverse claim. Pending 
an application by A for a succession certificate. B sued the Bank and the widow 
for the money and A was joined as a defendant. A decree was passed in 1899 
by which It was ordered that the Bank should pay the money to B on his giving 
security to pay it over to A ou his obtaining the succession certificate, B 
f^rnirhed security and received the money in 1892. A meanwhile bad obtained 
tbo succession cortificato and in 1894 he purchased the rights of the widow who 
had come of age. In the same year he sued B for the money. 

Beld that the suit was not barred b, limitation and that the plaintifi was 
entitled to a decree; but Chat be could recover only the price actually 
him with interest and the incidental expanses and 

within Transferor Property Act. Section 135 (d). since on the true construction 
of the decree of 1999 all that had been decided was who should hold the money 
pending the settlement of the rights of the rival claimants. 

Appeal against the decree of E. C. Rawson. Acting District Judge- 

of Vizagapatam, in orig inal suit No. 36 of 1894. __ 

• Appeal No. 40 of 1897. 

(1) 4 F. & F., 763 at p. 790. (3) I ^ P* 

(3) Fosters* Crown Law, 164. 
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The plaintiff sued as the assignee of one Bamamma to reoover from 
the defendant Bs. 2,279-6-0 with interest. Bamamma was the widow of 
one Subbaraya iu who died in 1887, leaving a will by which he bequeath¬ 
ed the abovementioned sum then deposited in a Bank at Vizianagaram 
to her, and appointed the present plaintiff Suryanarayana Sastri to be her 
guardian until she should come of age. Suryanarayana Sastri in his ca¬ 
pacity of guardian of the minor widow applied for a succession certiBoate 
in 1888 to enable him to collect the money ; but before it was issued 
Bamamurti Pantulu, the present defendant, asserted a claim to the money 
as assignee from the undivided brothers of the deceased and the father 
and natural guardian of the widow. This claim [254] not being 
recognised by the Bank, he instituted original suit No. 357 of 1888 on 
the file of the District Munslf of Vizianagaram to recover the money. In 
that suit, in which the plaintiff impugned the genuineness of the will, the 
original defendants were the Bank and the widow and the alleged assignors, 
and Suryanarayana Sastri was subsequently brought on to the record as 
sixth defend int. The District Munsif held that the Bank was justified 
in withholding payment to the plaintiff not because there was any doubt 
as to the minor third defendant being the widow of the late Sobbara- 
yadu, but because the sixth defendant also claimed the money as being 
guardian to the widow under a will." But in view of the facts that no 
certificate had yet been issued to Suryanarayana Sastri. and that the 
Bank was not in a financially sound position, instead of dismissing the 
suit he passed a decree by which it was ordered that the Bank do pay o 
plaintiff the suit amount on oondibiou of his giving sufficient securi^ to 
return the monev to sixth defendant on his producing the ceibifacate 
from the District Court of Vizianagaram, and that the Bank on pay¬ 
ment of mmev into Court be exonerated from all liability to pay the 
“ money to any one else and that sixth defendant \ook to Plamtiff 
“for payment of the money." This decree was dated 29bh April 1889. 
and the plaintiff having furnished the require! security received the money 
in January and March 1892. Suryanarayana Sastri obtainei the succes¬ 
sion certificate on the i4th of February 1890. Rvmamma came of age m 
or about 1892 and on the 14bh of March 1894 she assigned her lights bo 
him and he instituted the nreseob suit on 6th November 1894. 

The plaintiff, contended that his claim was res Judicata hut the 
District Judge held that it bad not been the subject of 
disposed of the case on the merits. The will was up e , ^ ^ i. 

found that the money was part of the testator s self-acquisitiops and that 
the suit was nob barred by limitation ; that the f he 

plaintiff’s assignment was Rs. 1.450 only, and that the 
assignment was an actionable claim within the meaning 
Property Act, Section 135, it being impossible for the ^ f®' 

covered except by a suit. The Distric^udge accordingly ^^^he authority 

ol Nilahinta v. KrishnasamiH) passed a decree for Bs. 
from the date [235] of the assigamenb and costs thereon and disallowed 

the rest of the plaintiff's claim. 

The plaintiff preferred this appeal and the defendant filed a memo¬ 
randum of objeotions. 

Ramachandra Bail Saheb, for appellant. 

Pattabhirama Ayyar^ for respondent. 
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JUDGMENT. 

The firpt question for consideration is what was the price for the 
assignment. The Judge has found that only Rs. 1,450 was actually paid 
and that there was no satisfactory evidence of the payment by ulaintilf 
either of the litigation expenses—Rs.’ 290—or of the sum of Rs. 1900 
under the receiut Exhibit B. Notwithstanding the execuiion of this 
receipt Exliibit B by Ramamma we agree with the Judge in believing her 
evidence that uO money was paid heron that receipt. The evidence in 
proof of payrhent is not of a credible character, and the omission of the 
plaintiff to state whence he procured this large sum of money indicates 
that he never had it. It would have been easy for him to show how he 
hai pened to get the money if he really did get it. Tne payment of the 

Rs.i.900 is therefore not proved. As regards the Rs.290 for legal expenses, 
there can be no doubt that plaintiff must have spent a considerable 
amount of money in litigation on behalf of RamHmma. There is to begin 
with the stamp pf Rs. 60 on the succession certificate which he obtained 
on her behalf and she admits that she bas paid nothing to plaint¬ 
iff on account of litigitioa expenses. The sura raentionei by plaintiff 
and admittel in the assignment itself, viz,, Rs. 290. may be accepted as 
correct, as it is not extravagant. 

It is then contended for the plaintiff that he is entitled to recover 
on the assignment the whole amount mentioned therein as the considera¬ 
tion, even if the whole amount was not paid. If the case fell under 
Clause W) of S-iction 135 of the Transfer of Property Act that would be 
so, but we think that in this case the claim had neither been affirmed 
nor was ready for affirmation by a Courr, and it therefore remained an 
actionable claim. The decision in the suit against the Bank did not 
determine whether Ramamma or the defendant was entitled to the 
money. That was left for future determination. All that the Court 
then decided in reference to the money was as to who should hold the 
custody of it, pending the settlement of the rights of the rival claimants. 
We must therefore hold that the plaintiff can recover only the price he 
[256] paid and that we have found to be Rs. 290 over and above the 
sum allowed by the Lower Court. The decree of the Lower Court will be 
modified by adding this sum, and the incidental expenses attaching to the 
assignment, viz., Rs. 46 bo the amount decreed to plaintiff. The 
appellant and the respondent will have and pay proportionate costs in this 
and in the Lower Appellate Court on the amounts now allowed and dis¬ 
allowed. There is nothing in the memorandum of objeclions. We agree 
with the Judge as to the genuineness and validiiy of the will of 
Rvmamma’s husband and, as the defendant received the money within 
three years of suit, no question of limitation arises. The memorandum of 
objections is therefore dismissed with costs. 
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APPELLATE CIVIL. 

Before Sir Arthxir J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 


NaRAY\NA Chetti {Defendant), Petitioner o. Lakshmana Chbtti 
{Plaintijf), Respondent.* [15c.h and 21st October, 1897.] 

■ Contract Act—Act IX of Section 43—Joint promissors—Suit for tnonei/at/ainst 

person cafrin/tff on business of a dissolved partnership —Objection taken on ground 
of non joinder. 

lo <k suit for money •ine on account o( dealings in clothes from ISS9 lo lb95, it 
appe\red that the d'^i^Ungs bad taken place between the plaint. 0 and the firrn 
consi^ting of the defendant and another till 1894 when the firm was dissolved 
since which date thedelendaot had carried on the business and dealt with the 
pl.tintifi: 

H.li, that the suit was not bad for oon-joinder of the late partner. 

Per cur i it is not incumbent on a person dealing wiih partners to make them 
all d ifondants in a suit. 

[R„ 22 A. 307 (316) : 33 M. 317 (320i=5 Ind Gas. 735 (736)=7 M.L.T. 373=11910) 
RI W.N. 35 ; 15 C.P.L.R. 51.] 

Petition onder Provincial Small Cause Courts Act, Spction 25, 
praying the High Court to revise the decree of K. Hamachandra Ayyar, 
District MunMf of Trichinopoly, in small cause suit No. 54 of 1896. 

The olaintiff sued to recover a sum due on account of dealings in 
clothes from March 1889 to January 1895. Up to 1894 the [237] 
dealings b)ok uUce between the pliinbiff and the firm onsisting admittedly 
of the defendnnt and another. In that year the firm was admittedly dis¬ 
solved, and the business wa? carried on by the defendant. The defendant 
pleaded, inter aba, non-joinder of bis late partner. The District Munsif 

passed a decree for plaintiff. 

The de'endanb preferred this petition. 

S. Snbramnnia Ayyar, for petitioner. 

Tirumalasami Chetti, for respondent. 

JUDGMENT. 

According bo the law declared in the Contract Act, Section 43, 
ospeoially when taken with Saotion 29 of the Civil Prooenur© Coda, it is 
clear that it is nob incumbent on a person dealing with partners to make 
them all d fendants. He is at lib-*rty to sue any one partner as he may 
choose. Dukmidas Khimii v. Purshotam Haridas (1). 

The petition must therefore be dismissed with costs. 


1897 

Oct. 21, 

Appel¬ 

late 

Civil. 

21 M. 286. 



• own Revision PefitionNo. 526 of 1696. 

(1) 6 B. 700. 


M VII—68 


637 



1897 

Oct. 22. 

Appel¬ 

late 

OlVIL. 

21 H. 237» 


21 Mad. 298 Indian decisions, new series [VoU 

21 M. 237 = 8 H.L.J. 23. 

APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam. 


Suryanarayana Pandarathar {Legal Bepresentative of deceased 
Counter-petitioner and Defendant No. 2), Appellant v. 
Gurcnada Pillai {Petitioner and Transferee- 
Plaintiff), Respondent.'^ L22Dd October, 1897.] 

Limitation Aci^ActXVof 1877, Schedule II, Article Application for execution^ 
Cotitinualion of previous application. 

Iq June 1692, an application was made for execution of a decree and it waa 
dismissed, tbe applicant being relegated to a suit to establish bis right. He did 
not sue. but in September 1692 be put in a freeh application to execute, which 
wis di^mif^sed. He then sued and in March 1695 a decree was passed in his 
favour. He now put in a petition in October 1895 praying that his petition of 
September 1892 be revived or continued : 

Held, that tbe petition was barred by limitation. 

[R., 28 M. 63=14 M.L.J. 401.] 

Appeal against tbe order of T. M. Horsfall, District Judge of Tanjore 
in civil miscellaneous appeal No. 19 of 1896, reversing the order of 
S. Dorasarai Ayyar, District Munsif of Tanjore. in [258] execution peti¬ 
tion No. 789 of 1895, in the matter of original suit No. 103 of 1880, on 
tbe Ble of tbe Additional District Munsif’s Court of Tanjore. 

The facts of the case were stated by the District Judge as 

follows:— 

*‘ln 1879 tbe late Zemindar of Gandarvakottai was sentenced to 
transportation for life for abetment of daooity. On tbe 20th September 
1880 one Sesbayyangar got a decree against him (original suit No. 109 of 
1880). In 1881 the Government, which had declared the estate to be 
forfeited to Government, released its lien thereon in favour of the zemin¬ 
dar’s minor son, the estate being placed under the Court of Wards. 

“ Sesbayyangar made a series of attempts to execute his decree. The 
first four applications were all against the minor. Tney are dated 17th 
September 1883, 17th September 1886, 25th September 1889 and 2l8fc 
June 1882. All were dismissed, for reasons which are nob now of any 
consequence. 

" Sesbayyangar died, and in 1892 bis heir transferred the decree to 
one Gurunada Pillai, who is the present petitioner. On the 19th September 
1892, this plaintiff pub in the fifth execution petition. This time it was 
against the former zemindar, who was then still alive. The Court of 
Wards objected and the petition was again dismissed, petitioner being 
referred to a regular suit. Then plaintiff filed a suit (original suit No. 632 
of 1892) to have his right established to execute the decree against the 
zemindar's property in hands of the Court of Wards. 

“ The Court of Wards set up various pleas, only one of which now 
concerns us. It was that the decree being 12 years old was incapable of 
execution. 

“ The Lower Court held, on 29th November 1893, that, as no applica¬ 
tion to execute the decree had ever been granted, the decree could still bo 
executed, and on appeal bv the present zemindar, I upheld that finding, 
(appeal suit No. 586 of 1894) on 18th M arch 1895. _ 

* Appeal against Appellate Order No. 38 of 1897. 
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On the 3rd Ootober 1895, plaintiff has now put in the sixth applica¬ 
tion for execution, this time against the present zemindar." 

The petition was presented under Civil Procedure Code, Sections 274 
and 623, and paragraphs 6 and 10 of the petition were as follows 

[269] ** Previous exicuiion^ tf any. —Petition was put in on the 17th 
September 1883 and nothing was recovered. The petition presented on 
the 17th September 1886, having been returned, another petition was put 
in on the 24th September 1886 and notice was ordered, and it was dismiss¬ 
ed for non-payment of batta. Petition was presented on the 25th Septembei 
1895 and it was dismissed for non-payment of batta for notice. Petition 
was put in on the 2l3t June 1892, praying that I may be treated as 
assignee-plaintiff and that the amount found deposited in the Taluk may 
be attached ; and the execution petition was dismissed on the 5th 
September 1892, directing me to institute a regular suit. A petition was 
put in on the 19th September 1892 praying that I may be treated as 
assignee-plaintiff and that the immoveable properties may be attached, it 
was ordered on the 20th Ootober 1892 that a regular suit may be instituted. 
In obedience to the said order I filed suit No. 632 of 1892 of this ^our 
and appeal suit No. 586 of 1894 of the District Court, Tanjore. and a 
decree was nassad on the 18th March 1895 directing me among 
things to go on with the execution of the decree in original suit No. lUd 

of 1880 as assignee plaintiff. . 

“ Relief prayed /or.— As it was decided, in original suit No. 632 oi 

1892 on the file of this Court and in appeal suit No. o8b of 1894 
preferred thereon on the file of the District Court. Tanjore. on the 18 th 
Maroh 1895, that I should be treated as assignee-olamtiff so as to enable 
me to execute the decree, in accordance with the order directing me to 
bring a regular suit, dated 20Dh August 1892. passed on the petition 
presented bv me on the 19th September 189 -j, praying a may 
made assignee-plaintiff in this suit and that the amount may be recovered 
(for me), I prav that the Court may be pleased to restore to its file the 
petition, date ! 19 bh S iptember 1892. and to order that the 

properties mentioned in the list presented with this petition ao . 

to in the decree in original suit No. 632 of 1892, and ^ 

the list attached to this petition, may be attached for the a^u^» 

mentioned in columns 7 and 8 herein and also 

and execution charges, &c., and sold at auction and the amo 

for me." 

The District Munsif dismissed the petitioa on the 
years had elapsed between the dates of the second an j. 
execution. The District .Judge held that it was not 
zemindar to raise this point and that the present pe i ion ® 
regarded as a contmuabion of the P>^evio«\proceedings—as ^ 
referred to Gkandra Prodhanv. Gopi 

Nambiv.PoppiBrahvianii^), He accordingly reversed the order of the 
District Munsif and granted the relief sought. 

The zemindar preferred this appeal. 

Pattabhirama Ayyar^ for appellant. 

V. Krishnasami Ayyar, for respondeat. 

JUDGMENT. 

This is an appeal from the District Judge allowing an execution 
nehition on the eronnd that though dated more than three y ears after the 

- (2) 10 M. 22. 


(1) U 0. 885. 
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last prece^^ing applicatiou it is in etfect a mere revival or continuation of 
ib. In June 1892, the respondent had pub in a petition which was dis¬ 
missed. the petitioner being relegated bo a regular suit to establish his right. 
He did nob bring a suic, bub in September 1892 put in a fresh application 
to execute. This was dismissed as he bad nob chosen to take the course 
sugge-'t^^d when his previous application had been dismissed. After this 
the respDtultnt filed his suit to have his right established and that suit 
ended in his f ivour on the 18th March 1895. On the 3rd Oc^ober 1895 
more thau three years after his last petition was dismissed, be put in the 
present application asking to have the former application of September 
1892 revived or continued. Both the Courts held that this apolieation 
was not barred because it was in effect a mere revival of the last previous 
application. 

We think this decision is wrong. Had there been any reason for say¬ 
ing that ih^^ prouerorder on the hearing of the last application should have 
been one which could hold the decision in susuense pending the decision 
of the regular suit, it might well be that there would be some reason for 
9 a\ing that this apnlication could be treated as an application to proceed 
with a pending application, hub that nob the case here. The onlv proper 
order that could have been made in the circumstances was an order abso¬ 
lutely dismissing the application inasmuch as the order that preceded it 
had rel^e ited the petitioner to a regular suit which he had not chosen to 
bring. We cannot therefore view the decision as one suspending the appli¬ 
cation for execution, nor cm we agree that, where an order finally 
and properly dismisses an application for [261] execution, a fresh 
application for execution can he treated as a renewal of it, even though 
su(5h application may contain apt worvls for tlje purpose. Moreover we 
know of no process by which an application, which has properly been 
dismissed, can be revived. 

For these reasons, without going into the other co.nteabioos raised, 
we allow the appeal. 

We reverse the order of the District Judge and restore tliat of the 
District M losif. The resoondent must pay the appellant's costs in this 
and the Lower Appellate Court. 



21 H. 261 = 8 H.L.J. 18. 

APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam. 


Sasivarna Tbvar {Assignee-Plaintiff), Appellant v. 
Ahulanandam Pillai and another {Defendant No. 2 
andhis Representative), Respondents.* 

[15bh October, 1897.] 

Limitntwn Act^Aci XV of 1877, ScMule II, Articles 178, 179 ~A^lication forexecu. 
tton * ‘struck off the file"—Further application for execution-^Renewal of prexnous 

application. 

Ao application tor execution of a decree of a District Mumil was made m 
April 1893, but was struck off the file on 20tb July 1893 on a stay of 
having been ordered by the Subordinate JudRe. After the termmat.on of the 
" ptoreedinss in the Subordinate Court the decree-holder applied ligain for exe- 
:« oution pn 6th July 1896: •_ ’ * ^ _ ' ' ' 

* Appeal against Appellate Order No. 23 of 1897. 
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that tbd latter application bbould be regarded as a coatiuuation of the 
former, and was not barred by Hmiiation. 

[R..a8M 53=14 ML.J. 401; 31 M. 71= IS M.L.J. 46 ; 4 L.B.R. 83= 14 But. L.R. 
323.3 

Appeal against the order of S. Russel. District Judge of MaHura, 
iu civil misotllaneous appeal No. 18 of 189G, affirming the order of N. 
Sambasiva Avyar, District Munsif of Sivasanga, in execution petition 
No. 416 of 1896 (in original suit No. 365 of 1887j. 

The facts were stated by the District Judge as follows:— 

“ Apulication. dated llr.h April 1393. was presented for execution. 
The Subordinate Court, by injunction, stayed the execution of the appli- 
“ cation. Tne District Munsif passed an [262] order:—' Execution 
"'stayed by the Subordinate Court, petition struck off the file conse- 
" ‘ quently,* dated 20th July 1893. After the suit in the Subordinate Court 
was disposed of, the plaintiff filed the present application, dated 6th July 
"1896. This application does not ask that the former application which 
was stayed be proceeded with. It is a new application, anti it distinctly 
" refers to the fact that the application, dated 14th April 1893, was struck 
" off by the District Munsif. If the present application is a new applica¬ 
tion, it is admittedly barred by limitation.” 

The applicant preferred this appeal. 

V. Knshnisami Ayyar, tor appellant. 

Tne Acting Advocate-Greneral (Hon, k. Bhaskyarn Ayyaugat) and 
Oopalasami Ayyangar, for respondents. 


JUDGMENT. 

The facts of the case are sufficiently stated by the District Judge, but 
we cannot aarae with him in his conclusion that the D strict Munsu hid, 
in fact, dispose of the application for execution, dated the 14th April 
1893. The District Munsif’s order on the petition is ' Execution stayed 
by the Subordinate Court; petition struck off the file, consequently. 
Thus the District Munsif struck the petition off his file, simnly because 
execution had been temporarily stayed by the Subordinate Court, ihe 
District Munsif had no legal authority to dismiss the petition, sim^y 
because the execution had been stayed, nor did he, in fact, dismiss it. tie 
struck it off his file, by which we apprehend he merely ceased to show it 
as pending in his statistical reDurns. but the petition not having been dis¬ 
missed or otherwise legally disposed of must be regarded as still pending. 

This was the view taken by Mubtusarai Ayyar. J . in 
case iSri Bijah Papamma Rauw. Venkatappaya (1), in which he followed 
the ruling-* of both the Calcutta and Bombay (Biswi Sonaii 

Ghunder Gossyimy v. Binanda Ckunder Dibingar Adhtkar Gossyamy (2) 
and ChintamcLn Damodar Agaske v. Balsliastri (3J). 

The next question is this ; Are we bound to regard the present anplica- 
tion for execution as a new application for execution, or may we regard 
it as in substance an appHcation to continue proceedings, 

t.e., the aoplication of the 14th April 1893. [263] 1“ ^?rm it is 

a new application, and the decision of the District Judge that it must he 
dealt with as such, is based o n the rulings lo Narayana Nambt v. Pappt 

(l) AopoU aitaioBt Appellate Order No. 34 of 1892 ^ 

(9)10 0.416. Wioo. ave. ^ 
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Brahmani (1). Parker, J., was a party to that decision, bufe in a later 
case {Chathappan Nayar v. Kunkammed Kutti (2)), he held that an 
application similar to that now in question might prooerly be regarded as 
an application in continuance of an earlier application, and pointed out 
that in Narayana Namhi v. Pappi Brahmani (l), the apolication was to 
attach again the same property which had been released on an objection 
petition, but that in the case before him there had been no stoppage in 
the proceedings in execution. So in the present case we must hold that 
there has been no legal stoppage in the execution proceedings, and there* 
fore the case in Narayana Nambi v. Pappi Brahmani (l) is not applicable. 
This view is in accordance with the decisions in Chand'^a Prodhan v. Gopi 
Mohun Shaha (3). Chintaman Damodar Agashe v. Balshastri (4) and 
Thaknr Prasad v. Fakirullah (5). 

For these reasons we consider that the present application may be 
properly regarded as one in continuance of the application of the 14th 
April 1893. which is still legally ponding before the District Munsif. 

We must, therefore, set aside the order of the District Judge and 
restore that of the District Munsif with costs in this and in the Lower 
Appellate Court. 


21 M. 263. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Davies. 


Vrnkatasubramaniam Chetti and others 
{Defendants Nos. 1 to 3), Appellants v. Thatarammah 
and another {Plaintiffs), Respondents.^ [7tb February and 

14th March, 1898.] 


Hindu law _ haw oj inheritance ^SiT\d)ianain^Eusband's nieus^Bandhu. 



A Hindu widow, married according to one of the approved forms, died without 
issue leaving her surviving the plaintiffs who were the daughters of the husband’s 
[264] deceased brother, and the first defendant who was her adopted son of her 
sister’s daughter, and the second defendant who was the adopted son of her 
maternal uncle, and the third defendant who was the widow of her brother. The 
defendants having taken possession of her stridbanam property on her death, 
the plaintiffs now sued as heirs under the Hindu law for possession : 

Held, that the plaintiffs were entitled to succeed. 


29 M 358=1 M.L.T, 68 ; 36 M. 116 = 21 M.L.J. 850 (854) —10 U.L.T. 494 (495) 
= (1911) 2 M.W.N. 168 ; 20 P.R 1906 = 69 P.L.R. 1906.] 


Appeal againsk the decree of Mr. Justice Boddam sitting on the 
original side of the High Court in civil suit No. 149 of 1897. 

Suit for posaeseion of certain moveable and immoveable property 
conatitutiog the estate and effects of one Rangammah, a Hindu widow, 
who died without issue ou the 9th of June 1897. The plaintiffs were the 
married daughters of a deceased brother of Rangammah s husband, 
Rangammah had one brother and two sisters, all of whom nredeceased her. 
The third defendant was the widow of the brother. The fourth (^fendant 
was the widow of the brother of the elder sisters husband. The dm 
defendant was the a dopted son of the younger sister’s daughter and the 

* Original Side Appeal No. 50 of 1897. 

(1) 10 M. 22. (21 Appeal against Order No. 108 of 1895 (unreported). 

(3) 14 C. 386. (4) 16 B. 294. (6) 17 A. 106. 
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seoond defendant: was the adopted son of RaDgammab’s maternal nnole; 
and it was alleged that they bad taken possession of Rangammab’s property 
on her death. 

It was statod in tbe plaint that '' Ammayee Ammah, the lawfully 
married wife of Vemah Kondayya Ohetti in an approved form of marri* 

* age and biawidow, die 1 io Madras on or about 11th or 12th January 

* 1897, having, prior to her death and whilst in sound memory and under- 
" standing, left a will duly executed by ber on 16th December 1896, 
** appointing one Bhe^mavaram Rangammah as sole executrix and giving 
** absolutely to the said Rangammab the properties left under it whioh 
** were ber (t.e., Ammayee Ammah’s) absolute stridhanam properties. That 
" the said Rangammah also died in Madras on or about 9th June 1897, 
^‘leaving, as her properties, those which she had acquired under the said 

will of Ammayee Ammah and those that ebe acquired herself and those 
*‘that she had inherited from her husband Bheemavaram Chinna Varaiiava, 
“ to whom she had been lawfully married in an approved form of marri- 
age.” The fourth defend mt did not defend the suit. The other defend¬ 
ants denied the plaintiff’s title to succeed to Rangammah's property which 
they alleged had been acquired by her as legatee of her mother and her 
sister Ammayee Ammah and did not include any property inherited from 
her husband. The first three issues in this suit were framed as follows :— 

[268] “ Ffrsf.—Whence did Rangammah acquire the property left 
at her death ? 

“ Second .—Are the plaintiffs entitled to inherit it assuming that the 
first and second defendants are adopted as they claim to be ? 

“ Third .—^Are the adoptions set up by the first and second defendants 

'‘true and valid?” 

Mr. Justice Boddam gave judgment for the plaintiffs. He said ; 

*' I think having regard to the current of decisions of this Court comroen- 
'* ing with Kutti Ammal v, JRadakristna Aiyan (1) down to Rainappa 
Uddyan v Arumugatk Udayan (2), I must bold that the daughters of a 
“brother of the deceased’s husband in the absence of any male heirs are 
** entitled to succeed as preferential heirs to the defendants who are 
related to the stock of the mother of the deceased. 

'The deceased Rangammah took under the will of her sister certain 
“property. This she traded with, lending money on pledges, and died 
“ intestate. At her death, intestate, the present questmn arises as to 
who is the person entitled to succeed. The pedigree in the plaint is 
“ admitted. The plaintiffs are the daughters of Rangammah’s deceased 
“husband’s deceased brother, and there are no other living relatives of 
“ the husband. The defendants are all relatives on Rangammab s mother s 
“side. It is practically admitted that the property passes to the hus- 
“ band’s heirs if any ; but it is contended that the plaintiffs being daughters 
“ of a deceased brother are incapable of inheriting. I have decided against 

this contention. . u 

“ I answer the first issue by saying upon the evidence Rangammah 

“ acquired the property left at her death from her sister Ammayee Ammah 
“in the first place and afterwards she traded and increased it. To the 
“second and third I say the plaintiffs are entitled to inherit even assum- 
“ibg as is admitted that the first and second defendants are adopted as 

“they claim to be.” 

.Defendants Nos. 1 to 3 preferred this appeal. 
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Sundara Ayyar and Etiraja Mudaliar, for appellants. 

Piittabhirayna Ayyar and Venkataramayya Chettit for respondents. 

JUDGMENTS. 

[266] The dispute in this case is as to the right of succession to the 
stridhanam of one Rangatmnah who had been married according to one 
of the anprovei forms but who died without issue, m ile or female, her 
husband having predeceased her. The learned Judge bolls that the 
plaiotiffs—the daughters of Rangammah’s husban 1 s brotner are, in 
the absence of nearer heirs, entitled to take property by succession 

In the argument before us two contentions were urgtd on bshalt ot 
the appellants (defendants Nos. 1 to 3), viz., firstly, that tiie plaintiffs 
are, under the law, not in the line of heirs at all, secondly tPat, it they 
are, the second defendant (assuming he is, as alleged by him, Raugammah s 
maternal uncle's adopted son) has a preferential rigut to the property in 

* t 

'*'’\vith reference to the first of these contentions the question is wfietbef 
the plaintiffs are in the line of heirs to their uncle, since, m the a Imitted 
circumstances of the case, the heirs entitled to take Ringammah g 
nam would, under the Mitakshaia, be her husband s eeirs. Now, undoubt 
odlv, the plaintiffs are sapindas of their uncle, in the Mitaksliara 8«°se of 
the term 'sapinda,' inasmuch as they have community with him of particles 

of thLame bodv as explained in the rlcW Kanda of the Mitakshara^ 

And as persons liable to be transferred by marriage to a go ra other than 
that of their birth, they (plaiotiffs) must be looke I upon “ 

different gotra and would, therefore, be their uncles 
was argued on behalf of the appellants, they were precluded from “'a 
such heritable right in consequence of their sex. But such an argume 
it Is torilfu L Presidency to raise, it being opposed tojhe rat^dec. 

r" “ • srioiis" s 

‘■"'‘[ 287 ] Policing IbodooUlon opholdlog U.o flglk ‘b** «! 

other lemae relationi to succeed as bandhus h is also be^ recognized 
aee v. Pon^l (4) ^-dy cited 


(1) 8 M.H.O.B 86. 
(4) 14 M. 149 (150). 
(7) ISM..431. > 


(3) 5 M. 241 (250). 

(6) 18 M. 168 (170). 

(8) 18 M. 193 (198. 199)- 
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sapindas in general do oome within the detinition of bandhus under the 
Mitakehara, especially when we consider that the same learned Judges had 
not only in Nalhnna v. Formal (1) in unequivocal terms decided that a 
man's son’s daughter is a bandbu, but also subsequent to Sundramnial v. 
Rangasami Mudaliar (2) pointed out that Kutti Amvval v. Radakristna 
Aiyan (3) proceeded “ on the view that any relative who is also a cognate 
*’ may be treated as coming within the definition of bhinna gotra sapinda, 
“ and that the term sapinda, as used in Chapter 2, Section 6, of the 
" Mitaksbara included females.” {Balamuui v. Fullayya (4)). We 
must therefore hold that the plaintiffs are not precluded from claiming 
as bandhus of their uncle by reason of their sex and that consequently 
they are in the line of heirs to the deceased Rangammah's sbridhanam. 
The only other contention urged on behalf of the appellants is shortly dis¬ 
posed of. It rests entirely upon a misconception as to the import of a 
test of Vrihaspati referred to in paragraphs 622-3 of Mayne’s Hindu law. 
The learned author, no doubt, mentions among others a woman’s maternal 
uncle's son as one of the persons entitled, according to Vrihaspati, to claim 
her stridbanam. But that the whole explanation of the text given by 
Mr. Mayne is erroneous will be evident from a careful examination of the 
text [2683 itself. It runs as follows :—“ The sister of a mother, the wife 
" of a maternal or of a paternal uncle, the sister of a father, the mother of 
' a wife, and the wife of an elder brother are declared equal to a mother. 
'* If they leave no male issue of their body nor the son of a daughter, nor 
" a daughter, the sister's son and the rest shall inherit their 
(Guru Doss Banerjee's Marriage and Stridbanam, 2nd edition, page 387J 

The meaning of the text, borrowing the language of Dr. Banerjee, is as 
follows " To a male, the females related as the sister of his mother, the 
wife of his maternal or of his paternal uncle, the sister of his father, t e 
" mother of his wife and the wife of his elder brother are like his mother ; 
“ and so to a female, the males related in the reciprocal way as her sister s 
** son, her husband’s sister’s son, her husband s brother s son, her brot er s 
“ SOD, her daughter’s husband and her husband’s younger brother are like 
“ her son. And these last-mentioned relations of a female being like her 
" sons inherit her stridbanam if she leave no male issue, nor son of a 

** daughter, nor a daughter.” 387 and 388.) 

The second defendant, assuming that he is Rangammah s maternal 
uncle’s adopted son, is not a relation specified in the text and consequently, 
he cannot under it set up any right as against the plaintiffs. It is un- 
neoessarv, therefore, to consider and express any opinion on the question, 
much discussed in the argument, whether the passages m the bmriti 
Ohandrika (5) and other Southern Commentaries, which refer to and rely 
on the text, are to be accepted as modifying the rule laid down by the 
Mitakshara with reference to the devolution of the stridhanam of a 
woman married in one of the approved forms but dying without issue. 

The decision of the learned Judge is right. The appeal fails and is 

dismissed with costs. 


T 



(1) 14 M. 149 (150). 
(4) 18 M. 168 (170). 


(2) 18 M. 193 (198, 199). 13) 8 M H.C.R. 88. 

(5) Chapter IX, Beotionlll, § 36. 
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[269] APPELLATE CIVIL. 

■ Bejorc Sir Arthur J. H. Collins, Kt., Chief Justice, and 

Mr. Justice Benson. 


KaSTURI ChETTI (Claimant), Appellant V. DEPUTY COLLECTOR, 

Bellary (Referring Officer), Respondent.'^ 

[14th, 15th and 24th February, 1898.] 


Court Fees Act-Act Vll of 1870, Secti^is 5. 8. 28. Schedule II. Article 17 (iv}—Appeo-l 
arjainst award under Land Acquisition Act. 

An appeal against an award made by the District Judge under Land Acquisi¬ 
tion Act I of 1894 was filed in the High Court, the appeal memorandum bearing 
a Court-fee stamp of Rs. 10 only and was admitted by the Registrar, no question 
having been raised as to the sufficiency of the stamp. On the appeal having 
been posted for bearing, it was objected on the part of the respondent that the 

stamp paid was insufficient; 

Beld, that the appeal memorandum should have borne an ad valorem stamp 
under Court Fees Act, Section 8. and that there having been no decision by the 
taxing officer under Section 5, it was open to the respondent to raise the objec¬ 
tion on appeal at the hearing. 

[R„ 37 C. 914 = 8 Ind. Cas. 1145 (1146); 39 0. 906 (912) = 14 Ind. Cas. 724.] 

Appeal against an award of T. M. Horsfall, Acting District Judge of 
Beilary, under Land Acquisition Act I of 1894, in claim No. 3 of 1896. 

The claimant was the owner of certain land proposed to be acquired 
lor sanitary purposes for the Bellary Municipality under the Land Acqui¬ 
sition Act. The Head-Quarters Deputy Collector awarded Rs. 370-4-9 
under Section 11. The land-owner being dissatisfied with this reward, 
preferred a claim to the District Court for a sum of Rs. 4,600. The Dis¬ 
trict Judge awarded Rs. 463. 

The land-owner now preferred this appeal. 

Venkataramayya Chetti, for appellant. 

The Government Pleader (Mr. E. B. Powell), for respondent. 

JUDGMENT. 


The Government Pleader draws our attention to the fact that this 
appeal should have been on a stamp of Rs. 235 under Section 8 of the 
Court Fees Act, instead of being as it is on a stamp of Rs. lOunder Arti- 
Tv fivl of Schedule II of the Court Fees Act. There can be no doubt 
?at thit \hl objection is well founded. Article 17 (iv) of Schedule II of 
fL. PniiV Fees Act [270] prescribes generally the proper stamp for 
f to set aside an award, but Section 8 of the same Act is a social 
provision applicable to appeals against all orders moludiog awards, relating 
to compensation under the Land Acquisition Act. 

Sion overrides and governs the general provision in accordance with the 

ordinary and well established rules of construction. 

The Vakil for the appellant, however, contends that the appeal 
having been admitted by the Eegistrar on a stamp of Bs. 10. no objeotmn 

as to^the amount of the stamp can now be taken, and he relies on the 

authority of the decision in Bmga Pai v. Baba W. “jo„iainn” 

In tLt ease, however, the Court assumed that‘here was a deo^io 

by the taring officer under Seotiou 5 of the Cour t Fees Act, and t^- 

* Appeal No. 138 of 1897. 

ID 20 L4. 398. 
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of the reasoniog in that case proceeds on that assumption. In the present 
case, however, there was no “decision” by the taxing officer within the 
meaning of Section o of the Court Fees Act. That section requires that 
there should be, in the first instance, a difference of opinion between 
the officer whose duty it is to see that the proper fee is paid, and any suitor 
or attorney as to the fee payable, and, secondly, that there should be a 
reference to the taxing officer, who should then give a “decision” on the 
question raised. In the present case there was no such difference or 
reference, nor was there any decision by the taxing officer except such 
as might be implied from the admission of the appeal. Tbat, in our 
opinion, is not such a “decision” as the section reciuires. We think that, 
unless the question was raised before the taxingofficer and unlesshe brought 
bis mind to bear on the question and decided it, Section 5 of the Court Fees 
Act had no application. Otherwise there would bo no remedy for the most 
obvious error, or even for a deliberate trick to defraud the stamp revenue, 
unless detected by the routine establishment in the first instance, and 
before the admission of the appeal or the reception of the paper, as the 
case might be :—Section 28 of the Court Fees Act clearly contemplates 
the possibility of such mistakes and provides a remedy even in the High 
Court. We are, therefore, of opinion that the case relied on is not on 
all fours with the present case, and that Section 5 of the Court Fees Act 
does not prevent our now taking notice of the deficiency in the stamp duty. 

[271] Under Section 582-A. Civil Procedure Code, we allow the 
appellant to pay the deficient stamp duty within one week from this date. 
failing which, the appeal will stand dismissed with costs. 

This appeal coming on for final hearing and the appellant s Vakil 
not having complied with the above order, the Court delivered the 
following 

JUDGMENT. 

The deficient stamp duty not having been paid, the appeal^ is dis¬ 
missed with costs. The costs will be calculated on the appellant s valua¬ 
tion of the appeal. 
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APPELLATE CIVIL. 

Before Mr, Justice Subranuinia Ayyar and Mr. Justice Beyison. 

KOTI PUJARI {Plaintiff), Petitioner o, Manjaya and 
OTHERS {Defendants Nos. 1 and 3 to 17), 

Respondents.* [15th December. 1897.J 

Suii'i valuation^Pecuniarij limits of jurisdiction—Suit filed in superior Court, 

In a suit on a mortgage, in which the amouot claimed was in excess of the 
pecuniary limits of the jurisdiction of a District Munsif, and which was filed in 
the Court of a Subordinate Judge, it appeared that there had been an adjudication 
by a District Munsif in a previous suit affecting the rights of the parties now in 
issne and tbat the present claim was largely composed of interest, ^e Subordi- 
Date Judge having framed issues relating to the claim for mterest and having 
tried them as preliminary issues, decided tbat the suit was within the pecuniary 
limits of the jurisdiction of a District Munsif. and that the claim had been 
unwarrantably exaggerated with a view to filing the suit in a s^PC^cr and 

BO avoiding the plea of res-judicata, and he thereupon returned the plaint to be 

presented in the proper Court.___ 


Civil Revision Petition No. 165 of 1897. 
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Held, that the pcocedure adopted was wrong and that the whole suit should 

have been tried. 

[R.. 6 0,C. 255.] 

Petition under Civil Procedure Code, Section 622, praying the High 
Court to revise the proceedings of H. G. Joseph, District Judge of South 
Canara, in civil miscellaneous appeal No. 30 of 1896, dismissing an 
appeal against order of U. Aohutan Nayar, Acting Subordinate Judge of 
South Canara, in original suit No. 8 of 1896. 

[272] Suit on a mortgage to recover Ks. 999 principal, and Rs. 1,800 
interest, with further interest and costs. The defendants pleaded that the 
mortgagor was not competent to mortgage validly the premises which be¬ 
longed to the family, and that it had been held in a previous suit tried by 
a District Munsif that Rs. 599 forming part of the mortgage money was 
not chargeable on the property, that the interest was calculated under a 
oeoal and unenforceable stipulation, and that the claim included post diem 
interest. The instrument sued on contained, inter alia, the following 
clauses:— 

“ We have received Rs. 999 as per above particulars ; we shall pay 
“ every year from this day on the 30th Bahula of the month of Magba 
“ Rs. 70, being interest on the amount at 7 per cent. 

“ The principal amount we shall pay you, together with arrears of 
interest, if any, in one lump sum, on the 30th April of any year after 
“ the 30th April 1881 and within the 30th April 1886, and take back from 
" you this mortgage bond, together with mortgage bond taken back from 
“ Duje Prabhu and handed over to you, and the prior documents referred 
" to therein and the decree in English evidencing the title to this land. 

If interest is not paid on the dne date, and should fall in arrears, 
" we will pay at the rate of 12 per cent, interest on the principal Sana 
“ from the date of default.” 

The Subordinate Judge framed and tried as preliminary issues the 
following :— 

1. “ Whether the plaintiff is entitled to interest after the date fixed 
“ for repayment in the absence of a covenant to that effect ? 

2. “ If plaintiff is entitled to interest at all, to what rate is he 
"entitled?” 

In the result he held that the suit was within the jurisdiction of the 
Court of a District Munsif and ho returned the plaint for presentation 
in the proper Court. He said :—" In the present case the bond fell due 
" on the 30th April 1886, and the claim for post diem interest is barred 
" by limitation more than six years having elapsed before the presen- 
" tation of the plaint on the 30bb January 1896. The defendants argue 
" that the plaintiff knowing well that the claim for post diem interest 
" is not sustainable has included it in this suit and put it so high as to 
" oust the jurisdiction of the Munsif and to give jurisdiction to this 
"Court. Though, in case of default, 12 per cent, interest is made payable 
" from the date of default, yet the original rate fixed in the bond being 
" [273] 7 per cent., it is contended that the plaintiff, who is entitled only 
" to a reasonable rate, cannot claim as post diem interest, a rate higher than 
" that fixed in the bond, and that the claim for 12 per cent, interest is an 
" unwarrantable addition to give jurisdiction to this Court. Lakshman 
'' Bhatkar v. Babaji Bhatkar (1). I think this ruling is in point. 

" I am also of opinion that plaintiff’s error is not a bona fide one. In 
" original suit No. 333 of 1884, the Puttur Munsif decided that out of 


<1) 8 B. 81. 
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' the consideration of Es. 999, Rs. 599 was not chargeable on the family 
'property. This decision was confirmed in appeal suits Nos. 24 and 25 
* of 1888. To avoid the plea of res judicata, the plaintiff delayed the 
‘ institution of this suit for nearly 12 years from the date of that decision, 
" and nearly 10 years from the date in which the bond fell due.” 

The plaintiff preferred an appeal to the District Judge who dismissed 
it agreeing with the Subordinate Judge. 

The plaintiff preferred this petition. 

Mr. C. Krishnan and Madhava Rau, for petitioner. 

Narayana Rau, for respondents. 
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JUDGMENT. 

We think that the Courts below were in error in holding that the 
claim either for post diem interest or for the portion of principal said to 
have been disallowed in a previous suit were unwarrantable additions to 
the claim made for the purpose of changing the ucreite, nor do we think 
that the Courts could properly ontertain such a plea as a matter pre¬ 
liminary to determining the Court in which the suit ought to be brought. 
There is, in the present case, no question of over-valuation of the subject- 
matter of the suit. The contest is as to whether the plaintiff can recover 
the whole or only a part of the sums claimed by him in the suit, viz,, a 
portion of the principal and post diem interest. These are the very ques- 
tiorQs involved in the suit and are not preliminary questions connected 
with the proper valuation of the subject-matter of the suit. Very grave 
inconvenience and confusion would result if pleas raised by the defence as to 
the right of the plaintiff to portions of the relief sought by him and 
which he would be entitled to on establishing the allegations of the plaint, 
were allowed to be treated as preliminary questions affecting the vali^tion 
of the suit, and which ought to be determined in order to ascertain theCourt 
[274] in which the suit should be brought. In the present case the claim 
for posi diem interest is one which the plaintiff is entitled to raise, having 
regard to the recent decisions on the subject, while the claim for the 
sum said by the defendant to be res judicata is one which the plaintiH 
can establish if he can show that there is no res judicata, and that the 
debt was incurred for purposes binding on the defendant. If the valuation 
of the suit is right, no question of res judicata by virtue of the decision 
in the District Munsif’s Court can arise, since that Court could not have 

tried the present suit. ^ ni. 

We have not overlooked Lakshman Bhatkar v. Babaji y/ 

ou which much stress was laid by the respondents pleader, but wo in 
that the present case is distinguishable from it. Were it otherwise, we 
should hesitate to go so far as the learned Judges seemed disposed to go 
in applying the principle enunciated by him with reference to the duty ol 

the Court in cases of alleged over-valuation. j j* *. 

We must therefore set aside the orders of the Courts below, and direct 
that the District Judge do receive the plaint and dispose of it according 

to law. 

Costs throughout will abide and follow the result. 


(1) 8B. 31. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

Jaoapati ML’r)ALtAR (Defendant), Petitioner v. Ekambara_^ MUDALIAR 

iPlamtiff), Resvondent.^ [15th December, 1897.j 

Pleader and cHcnt—Authority of pleader—Compromise entered into by pleader without 
the client's consent. 

It is not competent to a pleader to enter into a compromiee on behalf of his 
client without his express authority to do so. 

17 C.W.N. 156 ( 159 ) = 15 Ind Gas. 156; R.. 22 M. 538 (547); 23 M. lO^: 

WN 82 (86) • 7 Ind. Gas. 505 = 213 P.L.R. 1910 = 86 P.W.R. 1910; D., 17 
Ind.'cas. 391 (392) = 23 M.L.J. 381 (392) = 12 M.L.T. 348.] 

Petition under Civil Procedure Code, Section 622, praying the High 
Court to revise the proceedings of V. Saminada Ayyar, District Muusif of 

Trivellore, in small cause suit No. 1038 of 1896. 

[275] The defendant in the suit retained a pleader and signed a vaka- 

lat in the following terms:—"!, the defendant in the above suit, have 
" appointed you as ray vakil to conduct the suit on my side Therefore, 
“ I shall accept, as having been conducted by me in person, all the acts 
" done by you in the Court, concerning the suit, such as applications 
" written by you for mo and those that are spoken, signed and argued for 

a 9 

■' Subsequently” said the District Munsif, “ a compromise petition 
" signed by the plaintiff and his pleader and by the defendant’s pleader, but 
" not defendant, was put in in this suit on 18th December 1896. According 
“ to a practice which it is generally found convenient to follow, the defend- 
“ ant was ordered bv the Court on that day to turn up in person or send a 
" special power to compromise, the vakalat already filed by his pleader 
“ containing only a general power to act without an express power to com- 
" nromiso It is conceded that there was nothing limiting the scope of 
“ the pleader's general authority to act, as for instance, by an express 
" direction not to compromise. The defendant turned upm person oj 4th 
“ lannarv 1897 and orally stated that he did not agree to the compromise 
” siened by his pleader and put into Court on 18th December 1896. The 

only Question for consideration, therefore, on which there has been some- 
•• what a conflict of opinion, is whether a compromise entered into by a 
“ pleader on behalf of his client without a special power to compromise and 
“ without express instructions to the contrary is binding on the client as 

‘'^“heSicTMMsif answered the question thus stated by him m the 

affirmative referring to Jagannathdas Gurubakshdas v. Ramdas Giirubaksh 
Ss sirwh v. Shankar Sai (2). and he passed a decree 

in accordance with the terms of the compromise. 

The defendant preferred this petition. 

Champion & Biligiri, for petitioner. 

Sivasami Ayyar, for respondent. 

JUDGMENT. _ - 

We are unable to accept the view taken by the District Munsif. n 
England, no doubt, as urged for the plaintiff, an attorney, 
not obtained express authority from his client tor the purpose,-_y_ 


• Givil Ravision Petition No. 99 of 1897 
(1) 7 B.H.C.B (O.O.J.) 79. 


(2) 13 A. 272. 
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power to enter into a oompromiso [276] on behalf of th© latter. However, 
as pointed out in the note to Section 24 of Story on Agency (9th edition, 
page 27), such power has given rise to much litigation in England. It is 
not surprising, therefore, that even many of the American Courts, ad¬ 
ministering the English Common Law have declined to follow the 
English rule referred to. It is true that in the note in Story, cited above, 
it is said that the American decisions on the point generally agree with 
those of the English Courts. But the accuracy of that observation has 
been questioned in Levy y. Brown ii), where the Court says: In 

the elaborate note to Section 24, in Story on Agency, and also in 
Wharton on Agency, Section 592, it is said that the American rule is the 
same as the English. If these learned authors mean to say that a 
majority of the American Courts recognize an inherent right in the 
attorney to compromise the original demand placed in his hand, so as 
to receive in full satisfaction less than the amount due, or to substitute 
claims upon other parties, or to take property in satisfaction of a money 
demand, or to release any security existing when ho received the claim, 
W 0 cannot agree with them. That there are cases going to this extent 
is true, but we think that the decided weight of authority in this country 
is the other way.” When such is the case in countries advanced as 
those American States are, it would scarcely be safe to apply the Englis 
rule to practitioners in the position occupied by the majority of vakils here. 
Prem Sookh v. Pirthee Bam (2), Mnsiunat Hakeemoonnissa v. Bul^o [o), 
Musumat Sirdar Begum v. Musumat Izzitt-ool-Nissa{4:), Gour 
Doss V. Soogdeh Ram Deh (5). Ghunder Goomar Deo v. Mirza Sudakat 
Mahomed Khan {6), Sheikh Abdul Sabhan^ Chowdhry v. S/it 6 fc 2 Sio 
Daw (7), are clear and distinct authorities against the view adopted y 
the District Munsif. Moreover so far as this Presidency is concerned 
it has been hitherto tacitly understood by all that a vakil has no imp i© 
authority to enter into a compromise on behalf of his client, as is mani es 
from the practice of the Courts which invariably insist upon the produc¬ 
tion of special authority from the client expressing consent to the compro¬ 
mise entered into on his behalf by the Vakil before the [277^ compromise 
is Mcopted by the Court. It is scarcely necessary to say that there is a 
ooneiderable difference between the case where a pleader 
compromise purports to give up a right claimed by the client, ° ® 

him with a liability that is nob admitted, and the case on which stress 
was laid in the argument, m 2 ., where a pleader makes admissions as to 
relevant facts in the usual course of litigation, however much those 
admissions affect the client’s interest. The power to bind by ©hc ^ 
ssions, which, in effect, is but dispensing with proof of the facts 
is one of the well-recognized incidents of a pleader a genera au oy ^ 
To deny power so to bind the client or to do any similar act obviously 
necessary for the due conduct of litigation would so embarra^ and thwart 
a pleader as in a great measure to destroy his usefulness. u no sue 
undesirable results would follow from holding that in c 
specific authority, a pleader cannot bind by compromises ' 

It is true that the opinion of a p'eader as to the advisabili y o p 

miseis often valuable. But it must be conceded that a client ©ugh 
have the power of deciding for himself whether a right asset e 
relinquished, and whether a liability den ied sho uld be accep e ___ 

(1) 30 American Reports, 359. 279’ 

3 ; 3 Agra H.O.R 309. (4) 2 N.W.P.H.O.R. 149. (5 12 W R_ C 279. 

(6) 18 W.R. O.R. 436. ® 
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[278] APPELLATE CIVIL. 

Before Mr. Jtistice Davies and Mr. Justice Benson. 

In Appeal No. 81 op 1897 

Alagirisami Naickar and others {Defendants Nos. 2, 4. 5 and 6), 
Appellants v. Sundareswara Atyar and others 
{Plaintiffs and Defendant No. 7), Respondents* 

In Appeal No. 83 of 1897 

Subbayyar [Defendant No. 7), Appellant v. SUNDARESWARA Ayyar 

AND ANOTHER {Plaintijs), Respondents.^ 

[28th February and let and 15th, March 1898.] 

TAmitation Act — Act XV of 1877 Section 28, Sc)i€dule II. Article 12i~Right to a temple 
office and endoxoments^Adverse possession—Civil Procedure Code—Act XIV of 

1892, Section 13, Ezpl. //—Res judicata. 

Certain offices in a temple and the endowmeDts attaobed thereto were held 
jointly by the members of two branches of a family, represented respectively by 
the plaintiff and the defendant. Long previously to 1872 the defendant’s branch 
got into sole possession, and in that year a family settlement was arrived at by 
which it was arranged that the offices should be held in rotation and the lands 
in equal shares : and, in accordance with this settlement, a certain village form¬ 
ing part of the endowment was delivered to the plaintiff’s branch of the family. 
In 1889 the defendant brought a suit to recover a moiety of that village and an 
issue was raised whether he enjoyed the offices and the landed property in his 
independent right or as a servant for wages, His suit was dismissed on the 
ground that the offices and emoluments were indivisible and went by right to the 
older branch of the family, The plaintiff now sued in 1895 to establish his right 
to the entire offices and to recover possession of the other village : 

Held, that it was open to the defendant to assert in this suit a title by adverse 
possession as that had been made a ground of attack, though not the basis of his 
claim in the former suit, and that the defendant had acquired a divisible right 
to a moiety by twelve years’ adverse possession and that the suit should, to that 
extent, be dismissed. 

[R.. 27 M. 192«13 M.L.J. 341; 11 O.L.J. 2 (131 = 3 Ind. Gas. 408; 11 C.L.J. 304 
(314) = 3 Ind.Cas. 419 ; 14 Ind.Cas. 620 = 22 M.L J. 278 (279) = 12 M L.T. 166 ; 
14Ind.Ca8. 705 = 23 M.L.J. 61 = 11 M.L.T.427.} 

Appeals against the decree of T. E.-imasami Ayyangar, Subordinate 
Judge of Madura (West), in original suit No. 40 of 1895. 

Plaintiff No. 1 claimed to be entitled by hereditary right to the offices 
of Nagara Matharai and Kattyam in a temple and [279] to the villages 
constituting the endowment of the offices, viz., Vandavasi and Thandaya- 
nendal. Plaintiff No. 2 was a lessee from plaintiff No. 1 of the last- 
mentioned village which was in possession of defendant No. 7, the re¬ 
presentative of another branch of the same family to which plaintiff No. 1 
belonged. The case of defendant No. 7 was that he and his ancestors bad 


21 Mad. 278 Indian decisions, new series [Yol. 

Having regard to all the considerations bearing on the matter, we 
think we ought to follow the Indian cases to which we have referred, and 
hold that the compromise in the present instance entered into by the 
defendant’s vakil without the defendant’s authority and the decree passed 
thereon in spite of bis opposition are not binding on him. The decree is 
therefore set a.side, and the suit remanded for disposal according to law. 
Costs will abide and follow the result. 


21 M. 278. 


Appeals Nos. 81 and 83 of 1897. 
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the right to perform and did perform half the duties and enjoyed half the 
emolumeots attached to the offices io questioo ; he also pleaded estoppel 
and adverse possession. The remaining defendants were the members of 
the committee and the manager of the temple. 

It appeared that the branch of the family to which defendant No. 7 
belonged had claimed half the offices and the endowments for nearly forty 
years and that, when the first plaintiff’s father was dismissed in 1863, 
defendant No. 7 had been appointed to succeed him and placed in posses¬ 
sion of that part of the endowments, of which he was not already in 
enjoyment; and that shortly after plaintiff No. 1 attained toajority, viz., 
on 2nd September 1872, an arrangement was come to between the two 
branches of the family, which was embodied in a document filed in the 
suit as Exhibit XXVIII. That document after setting out the names of 
the parties, viz., plaintiff No. 1 and defendant No. 7 and their respective 
brothers and referring to the offices abovementioned as mirasi offices and 
describing the endowments attached to them, proceeded as follows :— 

" That out of our ancestral mirasis above referred to the sons of 
'* Seshayyan should enjoy the Rajakara Nagara Mutharai mirasi, attached 
" to the said Meenatcbi Sundareswarar temple from Tamil 1st Tai up to 
'* the end of Margali of the year Srimukha next, have the Mutharai 
" therefor in their bands and enjoy the food and other perquisites due 
** therefor; that the said Chinna Gurusami Ayyan, &c., should, until the 
” aforesaid time, be looking after Kalasanthi Kattyan duty and the 
** Bishabha Mutharai Nirvaga duty in Tiruppuvanam and enjoy the food 
'*and perquisites due therefor, that in the same way year after each 
*' sharer should lock after the duty of the other and enjoy the respective 
"perquisites that special incomes should be enjoyed by both in^ equal 
" shares that in respect of the money found short in the Meenatchi Sun- 
** dareswarar temple at Madura, we should make it good in equal portitms 
"just like the Nirvaghis (servants) : that in the event of losses like this 
'* occurring in future we should make [280] good those too in equal 
" portions in the same way (.) the said Tiruppuvanam (.) amount 

the said Seshayyan.” . > 

Since the date of this settlement the village of Vandavasi was in the 

enjoyment of the first plaintiff's family and the village of 
in that of defendant No. 7. In original suit No. 108 of 1889 on the file 
of the Subordinate Court of Madura (East), the present defendant JSo. 7 
sued present plaintiff and his two brothers and various tenants m 
occupation of the village of Vandavasi to establish his right to a 
moiety of that village and the proceeds thereof, claiming mie on the 
ground that he discharged half of the^duty attached to the offices above 
mentioned, and he relied upon the document just referred to which was 
filed as Exhibit Y. His claim was admitted by the present plamtitt as 
well as certain of the other defendants, and among other issues the 
third was framed as follows:—" Whether the!plaintiff has been perform_ 
" ing the duties of his office in his independent right and he particip^ated 

in the enjoyment of the property till 1295^ as alleged y p am i , or 
“ whether tbe plaintiff was employed to do the work for wages for a time 
" and received the income of the property only as such wages, as p ® 

" bv first defendant ? ” The Subordinate Judge as to this issue recorded 
the following finding " There is not an iota of evidence that the plamt- 
“ iff’s father or plaintiff’s brother or plaintiff ever did work for the first 
" defendant’s family for wages. On the other hand, the evidence shows 
“that plaintiff’s branch enjoyed the village either conjointly with first 
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“ defendant’s branch or in antagonism to it and never as its servant.” In 
the lesulc the Subordinate Judge held the plaintiff was entitled not to 
partition of the property but to a half share in the income. The decree 
was upheld (on appeal by the first defendant) by the District Judge of 
Madura who sairi, inter alia, as follows •— 

“ The principal ground of appeal urged on behalf of the appellant 
“ (first defendant) is that the terms of the original grant, which the 
“ Subordinate Judge accepted as.proved, having established that the office 
and its emoluments should be held without partition by the elder branch 
of the family, the Subordinate Judge was not warranted in decreeing a 
division of the income. It has also been urged that the grant being of the 
* nature of a grant for charitable purposes, the holder of the office had no 
*' such proprietary interest therein as would enable him [28ll to make 
“ a disposition of the property, and that this being so, the arrangement 
“ evidenced by Exhibit Y for partition of the property is inoperative'and 
“invalid, and that the appellant cannot be prejudiced by the illegal or 
” improper acts of his predecessors in office. 

“ In 1872 came the partitiou-deed, Exhibit Y, between plaintiff and 
” his elder brother and defendants Nos. 1 to 3 and their elder brother. 
” If this document is valid it is admitted on behalf of appellant that his 
“ case must fail. 

“ It is clear on the evidence that Exhibit Y was recognised and acted 
“on in a most unmistakable manner by all concerned therein including 
“ the appellant. 

” As regards the argument that the nature of the property is such 
“ that no disposition could be made of it by the holder for the time being 
” it has not, in my opiniou, been shown that the grant is of the character 
” contended for. The grant was given simply, as far as has been shown, 
“by way of emolument for the performance of certain services in the 
” Madura temple and has, in itself, nothing of a special character. 

“No doubt the terms of the original grant precluded partition, and the 
" only question now remaining is whether, notwithstanding the conduct 
“ of the parties since the partition of 1872, effect should now be given to 
“ the original terms of the grant, and subsidiarily to the terms of the 
“ renunciation-deed of 1829. 

“ It appears to me on oonsidoratiou that this should clearly not be 
“dono. The parties and their predecessors have now, fora long series 
“of years, agreed to ignore the original terms of the grant and the 
“ renunciation of 1829. The latter certainly was not acted on since 
“ about 1852, and was never so far as appears sought to be enforced. The 
“ partition-deed of 1872 (Exhibit Y) was deliberately entered into between 
“ all the then representatives of the family and has been recognized and 
“ acted on not only by the parties themselves, but by the controlling 
“authorities since that date, and no valid or well-founded argument has. 

** in my opinion, been advanced at the bar to show that the Court ^ is 
“ bound to upset a family compact for the tenure of the property which 
“ is the deliberate act of the parties themselves and which has now, 

“ [282] for a considerable time, been acquiesced in and acted on by all 

“ concerned.” _ 

On second appeal (No. 1895 of 1891) the High Court (OoLLINS, 
C.J., and Parker, J.) reversed the decree, and dismissed the suit making 

the following observations:— 



VIL] AliArrlKISAMI NAICKAR U. SUNDARESWARA ATYAR 21 Mad. 283 


11 


ti 


14 


II 


I i 


ti 


It 


II 


II 


II 


II 


II 


<1 


Cl 


41 


II 


41 


II 


14 


" We observe that the plaint doo^ not base the alleged right to 
partition upon Exhibit Y, but upon pl-iintitVs right as a member of the 
family to an equal share in the property or to an equal share in the 
income, if the property itself cannot conveniently be divided. On 
referring, however, to the terms of the grant as evidenced by Exhibits 
XII and XT! (a), we agree with the District Judge thacit must be taken 
" that the office and its emoluments were to be held by the elder branch 
and without partition, and this being so, it is clear that the agreement 

evidenced bv Exhibit Y was ultra vires. ^ r u 

“ The indivisibility of the property was for the benefit of the office, 
and it was not competent to the holder of the office^ to vary the trust. 
As the income of the property which was itself inalienable, was for the 
“ support of the holder of the office, it follows that a partition of the 

income is as impossible as a partition of the property itself. 

“ The respondent’s pleader endeavoured to support the decree on tlie 
ground that the office itself had now passed into the possession of the 
plaintiff who had acquired a title to it by adverse possession. 
to the oases quoted by the learned Advocate-General to show that the 
trust was inalienable, it was urged that the case was not one of a trust 
but of an office with emoluments attached thereto. We are not able to 
see the distinotiou, hut we do not think it necessary to go into the cases 
“ which have been cited for the simple reason that we cannot allow the 
“ plaintiff in second appeal to change the whole basis of his claim. 11 s 
claim was based in the olaiot upon his alleged right as a mem er o 
family to demand a partition, and it is quite clear that, on that basis, ho 

cannot possibly succeed. The plaint so far from alleging adverse 
possession, set up the joint possession of the office and its emoluments. 
In the present suit the issues Nos. 3, 4, and o were as follows .- 
“ Whether the entire office in question belongs exclusively to first 
“ plaintiff’s family and was held by the older branch. wbether “ be'ongs 

“to the family of the first plaintiff '^h!anchL and 

“ the emoluments were enjoyed in two moieties by the two branches, and 

“ whether the claim so far as it relates to the moiety of the office held by 

" the seventh defendant is barred by limitatioD. Pnnrf in second 

“ Whether the decree passed by the Madras High Court 

“appeal No. 1895 of 1891 is binding upon ^ 

“and whether first plaintiff forfeitei his right to the office by tfie 

“tions he has made of the lands endowed for i ® ' ■ • original 

“ Whether the first plaintiff by reason f.Sug 

“suit No. 108 of 1889 is estopped from yr’® 

“ that the office should be held by the branch of his owa^fam.ly^._^^ 

finding's ■‘-^(E®•®MvTu^ffig^s^that thf Offi question belong exclm 

;;sively to first plaiutiff;s branch ^ut that the emoluments 

“ res iadicata from denying the first plaintiff s "f J, f 

“ At the date of the first plaintiff’s admiss.ou '"^“'I^Xlwara 

“ right to the offices had not accrued as his elder brot k 

“ Ayyan was alive. It was only ‘‘f^er ffi^Vrful e of 
" plaintiff became entitled to them. There is " g^j-ioo his real 
“justice by which his admission can prevent b'” 

" right when that right has accrued. I ho. , fftn/ianfc’s claim in the 
stance of bis having supported the seventh defendants claim m 
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" former saib cannot operate as estoppel iMussumat Oodey Kootour v. 
“ Mussuviat Ladoo (l)).” 

He accordingly passed a decree for the plaintiff declaring him to be 
entitled to the entire offices and decreeing that the defendants do put 
him in possession of the village of Thandayanendal. Against his decree 
these appeals were preferred on behalf of the members of the temple com¬ 
mittee and defendant No. 7, respectively. 

F. Krishnasami Ayyar, Sundara Ayyar and Srinivasa Ayyangar, for 
appellants. 

Rama Ran, Bamakrishna Ayyar and Seshachariar, for respondents. 


JUDGMENT. 

[284] The first plaintiff (who will hereafter be called the plaintiff as 
the second plaintiff was only formally joined) brought this suit to establish 
bis right to the entire office or offices of Nagara Mutharai and Kattyam in 
the temple of Sri Meenatchi Sundareswarar at Madura and to recover from 
the possession of the seventh defendant the village of Thandayanendal, one 
of two villages, the profits from both of which form the emoluments of the 
offices aforesaid. The other village Vandavasi was already in the plaintiff's 
possession and it had been the subject of a previous suit, to which reference 
will soon be made. The plaintiff impleaded defendants Nos. 1 to 5 as the 
committee men and tbe sixth defendant as the manager of the devastanam 
in question, on the ground that they were supporting the seventh defend¬ 
ant in his usurpation of the offices in suit and the emoluments thereof. 
The seventh defendant set up his right to a moiety of the offices and of 
the emoluments, and apparently claimed to keep the village of Thandaya¬ 
nendal in his sole possession as tbe other village was in the plaintiff’s 
possession. The Subordinate Judge, though he was of opinion on the merits 
that the seventh defendant was entitled to half tbe offices and half the 
emoluments, found that the question was res judicata against the seventh 
defendant by the final judgment of the High Court in the previous suit, and 
he therefore gave the plaintiff a decree declaring his right to the en tire offices 
and the entire emoluments and directed the delivery by the seventh defend¬ 
ant of the plaint village, Thandayanendal. to the plaintiff. At the 
same time he issued an injunction to the other defendants not to interfere 
with the rights declared by the decree in the plaintiff’s favour. In appeal 
No. 81 of 1897, the committee represented by defendants Nos. 2, 4, 5 
and 6 appeal on the ground that they have full power to appoint to the 
offices in question, and that the plaintiff is a man of bad character and 
unfit to hold the office : and added to these grounds of appeal they cham¬ 
pion the seventh defendant’s cause and support his appeal which is appeal 
No. 83. Now, on the grounds which strictly appertain to themselves, 
that is, the power of appointment and the unfitness for office of the 
plaintiff they have no case whatever. As observed by the Subordinate 
Judge, they were hardly necessary parties to the suit, for they have no 
real power of appointment in themselves. They have simply to appoint 
to the offices tbe person hereditarily entitled to hold the same provided 
he is competent: and as to the [289] alleged unfitness of the plaintiff there 
was absolutely noproofi so that tbe cominittee s appeal may be dismissed 

in limine. _ 

It remains to deal with the substantive appeal of the seventh defend¬ 
ant. In the previous suit which was original suit No. 108 of 18°° 


(1) 13 M. 1. A. 585 (600). 
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terminating in second appeal No. 1895 of 1891 in this Court, the seventh 
defendant was the plaintid and the present plaintiff was the second 
defendant. Therein the seventh defendant claimed bis right to a moiety 
of the oflioes and the emoluments, and this very plaintiff in that suit 
admitted the seventh defendant's right, and both the Court of First 
Instance and the Lower Appellate Court found in favour of the right. 
The High Court, however, dismissed the seventh defendant’s claim on the 
ground that the offices and the emoluments were indivisible^ and went by 
right to the older branch of the family to which the plaintiff does and the 
seventh defendant does not belong. The seventh defendant urged in 
support of the decrees of the Lower Courts in his favour that whatever 
the original grant might have been, yet be had acquired a title to 
the moiety of the offices and the emoluments by adverse possession for 
over twelve years. The learned Judges who heard that case however refused 
to hear him on that point, because they considered that ho had not 
alleged it as the basis of his claim. In this suit, however, be has alleged 
adverse possession as the basis of his defence and we are unable to agree 
with the Subordinate Judge in his statement that the High Court decided 
in the previous suit that there was no adverse possession and so the subject 
was res judicata. As already observed, the High Court refused to decide 
upon that question and all they did decide on this point was that they 
would not hear it as it had not been pleaded in the plaint. The plaintiff s 
vakil thereupon urges that whether the point was decided or not the 
seventh defendant ought to have made it a ground of attack in his 
previous suit and by his omission to do so he is now barred from setting 
it up under the terms of Kxplanation II of Section 13 of the Code of Civil 
Procedure. If it were certain that tbe claim by adverse possession had 
not been made in the previous suit, the provision of law quoted might 
operate as a bar ; but we find on a perusal of the judgments in the previous 
suit that on the question raised by the third issue in that suit as to 
whether the seventh defendant enjoyed tne offices and the property in his 
independent right, or as a servant for wages, the question of the character of 
[286] the seventh defendant's possession was necessarily brought into 
consideration, and it was found by both the Courts that he bad long 
enjoyed half the offices and either the whole or half of the village then in 
suit adversely to the plaintiff's family. So that it cannot be said that 
this right by adverse possession was not made a ground of attack in the 
former suit. Now upon the evidence in this suit there is not a shadow of 
doubt that from at least the year 1863 onwards, the seventh defendant 
has been in adverse possession of a moiety of the offices and the emolu¬ 
ments. It is nob so clear whether there had been adverse possession 
previous to 1863, though there is ample proof that tbe seventh de¬ 
fendant's branch of the family were claiming as of right b^f the offices 
and the property so far back as 1858 (see Exhibit LXXXIXJ. In 
1863 when the plaintiff’s father was dismissed, the Collector appointed 
the seventh defendant and his brother to the entire offices and regis¬ 
tered tbe two villages Tbaodayaneudal and Vandavasi m their joint 
names (Exhibits LXIII and LXVIII) and put them into actual 

possession of the plaint village Thandayanendal ; and it would appear 
that they were nob put into possession of the other village \ anda- 

vaai which was then registered in their name because they already 

had possession of it. The plaintiff was then ten years old and he 

came "of age m I869, the age of majority at that time being 16. 

His right to sue for the recovery of the offices and the vUlages which 
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1898 had been given to others in 1863 began in that year, and the period of 
March 15. limitation then was six years. But as the plaintiff was a minor he bad 

three more years after he came of age to sue, i.c., until 1872. In 1872, 
Appel- when the seventh defendant and his brother bad been in adverse possession 
LATE for nine years and their title by prescription was becoming almost ripe, a 
Civil. settlement was come to as evidenced by Exhibit XXVIII, by which the 

- plaintiff's branch of the family were to take half the offices and the 

21 M. 278. emoluments and the seventh defendant’s branch the other half, the actual 

arrangement being that the offices should be held in rotation and the 
lands in equal shares. The adverse possession of the seventh defendant 
which had commenced in 1863 and was nearly perfected in 1872 in res¬ 
pect of the entire offices and the property was thereafter continued and 
has continued up to date, which is, of course, much longer than the 
statutory period, with respect to a moiety of the offices and the property. 
The effect of the arrangement in 1872 thus was the giving up by the 
seventh defendant [287] of half of the right, the whole of which be 
was on the point of acquiring by prescription. 

As to the law, it is clear that the right to an office such as this with 
its emoluments can be ac<iuired by adverse possession as such a right is 
treated like tbo right of the manager of a temple or an uraima right as a 
personal right where there is no question of the malversation of the trust 
property. ^Balivant liao Biskwant Chandra Chor v. Piirun Mai Chaube 
(1), Nilakandan v. Padmanahha (2)), and Lakshmi Ammah v. Kesaoan (3)- 
So that although it has been held in the previous case that the offices and 
emoluments ought to have been held indivisibly, yet we must find that 
another has acquired a divisible right to a moiety by twelve years 
adverse possession, and that plaintiff’s right thereto is extinguished. 
(Article 124 of the Second Schedule of the Limitation Act and Section 28 
of the same Act.) 

We therefore, allow the appeal of the seventh defendant that he is 
entitled to one half of the offices and the emoluments in question in this 
suit, and the plaintiff' will hence bo entitled to a decree for only the other 
half. The injunction and the order as to the seals contained in the Lower 
Court’s decree have, in view of our decision become unnecesary : and 
certain manyams which were claimed in the plaint were also wrongly 
included in the decree of the Subordinate Judge as the claim to theno had 
been abandoned in the suit. The decree must be modified accordingly. 
The simplest way to give effect to our judgment will be to set aside the 
whole decree of the Subordinate Judge’s Court and to substitute a decree 
to the following effect—that the plaintiff be declared entitled to half the 
offices of Nagara Mutbarai and Kattyam as described in the plaint and 
that the seventh defendant do forthwith put him in possession of half 
those offices, together with half of the village of Thandayanendal here¬ 
under described. The parties having lost and gained equally will bear 
their own costs throughout. The costs in the Lower Court of defendants 
Nos. 1 to 6 may be paid out of the temple funds ; but their costs in this 
Court must be paid by themselves out of their private funds, as their 
appeal was uncalled for, inasmuch as it was sufficient for the seventh 

defendant to have appealed. 


(1) 101.A. 90. , 14 M. 163. 

(3) Beoond Appeal No. 500 of 1690 (oniepoited). 
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21 M. 288 = 8 M.L.J. 121. 

[288] APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayijar and Mr. Justice Benson. 


Ramanadan Chetti [Plaintiff), Appellant o. 

PULIKUTTI Servai AND OTHERS [Defendants Nos. 1 to 38 
and Isi Defendant's Representative), Respondents.'^ 

[1st and 3rd February, 1898.] 

Ejectment suit —Title to relief completed pemling a suit—Amendment of plaint. 

A having leased land to B, sold it to Persons having trespassed, B offered 
no objection, and it was alleged that ho was in collusion with them. C now sued 
before the expiry of the lease to eject the trespassers; the lease expired while the 
suit was still pending : 

Held, that the plaintiff was not entitled to the relief sought and could not bo 
permitted, on appeal, to amend the plaint by adding a prayer for adeolaration of 
his reversionary right, although the acts of the defendants were such as to be 
prejudicial to his rights as reversioner. 

[F., 5Ind. Gas. 699=6 N-LR. 17 (20); R.. 6 C.L.J. 74 = 11 C.W.N. 732; 8 Ind- 
Gas. 736 (738); 19 M.L.J. 307=5 M.L.T. 2 l 3 ; 5 N.L.R. 136 (U0) = 3 Ind. Gas. 
923; Cons., 15 Ind. Gas. 146 (155) = (l9l2) M.VV.N 669; D., 6 A.L.J. 177 ; 
8 Ind. Cas. 844 = 9 M.L.T. 205(206).] 


Appeal against the decree of C. Gopalan Nayar, Subordinate Judge 
of Madura (East), in original suit No. 40 of 1895. 

This was a suit relating to property described in the plaint as eight 
items of land. In 1894 they were all the property of defendant No. 1. 
On the Ist of June in thac year items Nos. 1 to 7 were sold by him to 
Sowmianarayana Ayyangar, who on the 8th leased them for a peiiod of 
ten years to defendant No. 1, who gave item No. 8 as security for the 
rent. In the following month Sowmianarayana Ayyangar sold to the 
plaintiff items Nos. 1 to 7 and assigned to him his rights under the lease. 
The plainfe alter setting out these facts proceeded to state that certain of 
the defendants had unlawfully entered upon the property in collusion with 
the village raiyats (who were also joined as parties) with the intention of 
defrauding the plaintiff, and of creating evidence of title in themselves. 
It was also alleged that defendant No. 1 who had refused to join m the 
suit was in collusion with the other defendants intending to defraud the 
plaintiff of his right to a charge on item No. 8. The prayers of the 

plaint were as follows:— 


tl 

ftl 

II 

II 

II 

II 

II 


" It is therefore prayed that a decree may be passed — 

“1. Directing the defendants Nos. 2 and 3 and defendants from 
the fourth to hand over the possession of the suit properties 
[289] to plaintiff so that first defendant may enjoy items Nos. 1 to 7 
for Fasli 1305 alone on behalf of the plaintiff, and so that plaintiff, 
may enjoy them thereafter, and so that item No. 8 may be enjoyed by 
first defendant subject to the plaintiff’s security aforementioned. 

“ 2. That the said defendants be restrained by a permanent injunc¬ 
tion from entering upon the said properties. 

" 3. That mesne profits from Fasli 1306 be paid to plaintiff with 

interest thereon be paid to plaint- 
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1898 “5. And that such further or other relief as the nature of the suit 

Feb. 3. “ may require be granted.” 
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late 
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21 H. 288^ 
8 H.L.J. 121. 


The suit was filed on the 15th of August 1895 while the lease to 
defendant No. 1 was still current. It, however, expired while the proceed¬ 
ings were pending. The Subordinate Judge passed a decree on the 13th 
of April 1896 dismissing the suit on grounds which are immaterial for the 
purposes of this report. 

The plaintiff preferred this appeal. 

V. Krishnasami Apf/ar and Srmivasa Apyanpar, for appellant. 


The Acting Advocate-General (Hon. V. Bhashj/ani Ayyangar) and 
Sundara Ayyar, for respondents Nos. 2 and 3. 

Respondents Nos. 4 to 39, were not represented. 


JUDGMENT. 

The property in dispute in this case consists of 12 pangus or shares 
in an Inam village. The lands appertaining to the shares are in the occu¬ 
pancy of raiyats who own the Kudivaram right. The shareholders or 
Inamdars are the Melvaramdars and as such are entitled to take their 
share of the crops and enjoy the other incidents appertaining to the tenure. 
Admittedly, the plaintiff's vendor had, before the sale to the plaintiffi 
granted a lease of the shares in dispute to the late first defendant for 
Faslis 1304 and 1305. The present suit was instituted before the ex¬ 
piration of the term of the said lease and while it remained in force. 
The plaintiff claimed a decree for possession of the shares against the 
contesting defendants who, it was alleged, bad ousted the first defendant, 
the lessee. On behalf of the defendants it was objected that the 
plaintiff’s suit as framed was unsustainable, the lease being treated in 
the plaint itself as subsisting and valid. The Subordinate Judge 
overruled the objection. But we cannot agree with him, as he has 
overlooked the elementary rule that a plaintiff who seeks possession must 
show that at the date of the [290] suit he was entitled to such 
relief (Code on Ejectment, page 66), The observations of Sir Barnes 
Peacock in Davis v. Kazee Abdool Earned (1) are a direct authority 
that in this country also a landlord in the position of the plaintiff could 
nob sue to eject even a trespasser so long as the lease is outstanding. Tbe 
case of Bissesuri Dabeea v. Baroda Kanta Roy Choiodryi^) cited by the 
Subordinate Judge does not lay down a rule to the contrary, and if it did, 
the decision could not be held to be sound. As we understand that case, 
the Court there only held that as the plaintiff had been deprived of the 
joint possession he had held with his nimhowladar he was entitled to be 
restored to such possession. Clause (n) of Section 108 of the Transfer 
of Property Act, on which also the Subordinate Judge relies no doubt ioQ' 
poses an obligation on the lessor to pub the lessee in possession. Bub that 
provision certainly cannot be construed as affecting tbe rule of procedure 
that a plaintiff suing for possession must show that at the date of the suit 
be was entitled to that relief. 

On behalf of tbe plaintiff, it was urged here that even if, at tbe date 
of the suit, the plaintiff’s claim for possession was unsustainable, still as 
the term of the lease expired during the pendency of tbe litigation, tN 
plaintiff might now be given a decree for possession, should his case be 

(l) 8 W. R. {0. R.) 65 (58). (3) 10 0. 10V6. 
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shown to be well-founded on the merits. The oases of Sakharam Maha- 1898 
dev Dange v. Hari Krishna Dange (1) and Sangili v. Mookan (2) on Feb. 3. 

whioh the learned pleader for the plaintiff laid stress in support of the - 

above contention do not warrant the course suggested by him being Appbl* 
adopted in oases like the present. If in suits for partition under the LATE 
Hindu Law events occurring after the commencement of the action are CiviL. 

to be considered in determining the rights of the parties, such cases must - 

be treated as an exception to the general rule that the rights of parties 
must be ascertained as at the date of the action brought. (Compare the® **’^'*^- 
observations of Collins, J., in Biiys v. Royal Exchange Ass%irance Cor¬ 
poration (3)). 

It seems to be clear therefore that the plaintiff's suit for possession 
was not maintainable in consequence of the existence then of the out¬ 
standing term under the lease to the late first defendant. [291] It was 
next urged for the plaintiff that the dispossession of the first defendant 
was on a claim of title which was inconsistent with the plaintiff's right 
to the reversion and such relief as would protect that right might and 
ought to be given in this suit. The relief appropriate in such circum¬ 
stances would be a declaration (Per Peacock, C. J., in Womesh Chunder 
Goopto V. Raj Narain i?oy(4)). But as the plaint was framed upon an 
erroneous view of the plaintiff's rights, no declaration was prayed for with 
reference to the view of the matter just stated, and the case is not one in 
which the plaintiff should be allowed to amend at this stage of the litiga¬ 
tion, especially because even after such an amendment the case cannot be 
decided in favour of the plaintiff without taking further evidence as to 
whether Exhibit 0, which is the very first link in the chain of the plaint¬ 
iff’s title, was executed by the parties who are alleged to have executed 
it, but which evidence the plaintiff had failed to call without, so far as 
appears, any proper reasons for such omission. 

In these circumstances there is no alternative left but to dismiss the 
suit on the preliminary ground stated above. The appeal, therefore, fails 
and is disallowed with costs. 


21 M. 291«6 U.L J. 137. 

APPELLATE CIVIL. 

Before Sir Arthur 7. H. Collins, Kt., Chief Justice, 

and Mr. Justice Bensoyi. 


Ittappan {Plaintiff)^ Appellant v. Parangodan Nayar 
AND OTHERS {Defendants)» Respondents * [22nd March, 1898.] 

Transfer of Property Act~Act IV of 1882. Section 59—Oral agreement for hanorn— 
Suit for ejectment byajenmi. 

A jenmi in Malabar sued to ejeot a tenant, who proved by oral evidence that 
be had one year before suit paid to the plaintiff a sum of money as a renewal fee 
and the plaintiff agreed to demise the land to him on kanom for a period of 

twelve years: 

Eeld, that, although no instrument has been executed and registered, the 
plaintiff was not entitled to eject the defendant. 


* Second Appeals Nos. 1846 and 1647 of 1896. 

(1)6B. 118. (863). 

(3) (1897] 2 Q. B. 186 ftt p. H3. (4) 10 W.R. C.R. 16 (19). 
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[Overruled 29 M. 336=16 M.L.J. 395=1 M.L.T. 153 (F.B.); F., 13 C.P.L.R. 163; 

D., 17C.P.L R. 21.1 

[292] Second appeal against the decree of J. A. Davies, District 
Judge of South Malahar, in appeal suit No. 238 of 1895, confirming the 
decree of P. P. Baman Menon, District Munsif of Nedunganad, in original 

suit No. 456 of 1893. 

The plaintiff sued to recover, with arrears of purapad, twenty-three 
items of land alleged to be the jenm property of his tarwad and to have 
been let on an improving lease to the defendants’ assignor. The document 
tendered in evidence of that lease was found to be forgery. The defend¬ 
ants however admitted the plaintiff’s title as landlord, and their case was 
that, in September 1892, the defendant had paid a renewal fee to the plaint¬ 
iff and that the latter agreed to demise to him the land on kanom under 
which he claimed to be entitled to hold it for a period of twelve years. This 
agreement was established by the evidence, but the District Munsif held 
that it did not constitute a bar to the suit for ejectment for the reason that 
the terms were not proved to be sufficiently definite to be specifically en¬ 
forced. He accordingly passed a decree for the land. The District Judge 
was of opinion that the agreement was not indefinite and really afforded 
an answer to the claim, and accordingly be reversed the decree and dismiss¬ 
ed the suit. 

The plaintiff preferred this second appeal. 

Sundara Ayyar, for appellant. 

Mr. C. Krishnan, for respondent No. 1. 

Rym Namhiar, for respondent No. 29. 


JUDGMENT. 


It is argued for the appellant that the whole of the renewal fees was 
not paid by^the defendants. That, however, was not plaintiff’s case in the 
Court of First Instance, nor is it a ground of appeal to this Court. The 
contention of the plaintiff was simply that the money paid was not paid 
as renewal fee, but as rent. The Courts found chat it was paid as renewal 
fee No question was raised as to whether the payment was the full fee or 
only a part of it, and we cannot allow the plaintiff’s present contention 
that it was only part of the fee to be now maintained. We find that the 
full fee was paid. Then it is argued that a lease of the kind agreed upon 
between the narties can only be made by a registered instrument, and 
that as no such instrument was executed in this case, the plamUff 
can ’ maintain the present suit in ejectment In support of this 
plea reliance is placed on a dictum [293] in the ease of 
Narasareddi (1). That dictum hits been doubted by the Full Bench 
nf feha Allahabad High Court [Begamv. Muhammad Yakub (2). and by a 
DiSonal Ceh of this Court iPan.t Achan v. Parameswara Patter (3) . 
We must also say that we fiud difficulty lu accepting it as correct 
although, as pointed out by Edge, C. J.. the deois.ou could be supported 
on the grouud that iu that case the defendant had unsuccessfully brought 
a suit for specific performance and had m it set up a which 

differed from the actual oontraet. In the preseat case the plaintiff brought 
his suit for ejeotmeut before the expiration of the time withie which the 

defendants Jight have sued for specific «lb“'?bnes 3 ee 

renew the lease. In such a case to allow the plaintiff to eject the lessee 


« ^ (1) 16 M. 464. 




(3) Second Appeal No. 730 of 1894 (unreported). 


(2) 16 A. 344. 
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would, in our opinion, ba to give the plaioti^ a decree in fraud of his con- 1698 
tract of lease. We, therefore, agree with the Lower Appellate Court that March 22. 
the plaintiff's suit was premature, and we dismiss this second appeal ““ 
No. 1646 of 1896 with costs. Appel- 


21 M. 293 = 1 Weir 736. 

APPELLATE CRIMINAL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice^ and 

Mr, Justice Benson. 


LATE 

Civil. 

21 tf. 291 = 

8 ■x.J. in» 


Queen-Empress v. Ayyakannu Mudalt.*' 

[I6th February, 1898.J 

Municipalities Act (Af idras )—Act IV of 188i, Sociton 189 — Keeping a private 
cart’Stand loWiout a license. 

Ig is QOt aec3S9%ry, in order to establish the oSeoca of using a pUce as a oart- 
stand without a lioeuse U'ldar Di-itricb Maoicipiiities Aot IV of 1834 (Midca-i), 
Section 189, to privo that the care-stand is oSensive or dangerous or that fees 
are levied there. 

Appeal on behalf of Government under Criminal Procedure Code, 
Section 417, against the judgment of acquittal pronounced by P. Raja- 
gopala Chari. Second-class Magistrate of Chengam, in calendar case No. 

220 of 1897. 

[294] The accused was charged with the offence of keeping a private 
oart-stand without a license within the limits of a municipality under 
District Municipalities Act IV of 1834 (Madras), Section 189, amended by 
Act III of 1897. The Magistrate said :—” It is pleaded, on behalf of the 

* accused, that the place cannot be considered as a cart stand in the sense 
I' used in the Act, as no fees are levied, and that the place exists purely for 
' purposes of facilitating his trade as a broker. It is alleged that carts 
“ bringing paddy, &' 3 ., for his bazaar stay there temporarily until the piioe 
*'of the article is settled, the brokerage due to him being either deducted 

at once on the spot or adjusted subsequently between himself and the 
handyman. The Sanitary Inspector has been examined as an only 
** witness for the prosecution. He swears that, after a license has been 
applied for and refused, to the accused, a large number of carts was 
** allowed to stand on the site belonging to the accused on the 17th and 
" 18th April ; but, when he visited it, he further found the place uncleanly 
' and otherwise objectionable from a sanitary point of view . . . i The 

question now for my consideration is whether, in the circumstances- 
** described by the accused, he is liable for an offence under the Municipal 
Act. In my opinion, he is not liable ; Section 188 of the Act and the 
^ following sections purport apparently to make provision against offensiva 
and dangerous trades being cirried on in a municipality.. Tne trade 
' carried on by the accused, viz,, that of receiving brokerage in thecircum- 

* stances represented by him, is certainly not a trade falling under either 

* of the above two categories ; for the trade by itself is neither offensive 
nor dangerous.” 

The present appeal was preferred on behalf of Government. 

The Public Prosecutor (Mr. E.B. Poivell), for the Crown. 
Pattabhirama Ayyar, for the accused. _ , 

• Grimiaal Appeals Nos. 14 and 15 of 1898. ' ‘ 
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JUDGMENT.* 

We do nob agree with the Sub-Magistrate that it is necessary for the 
prosecution to prove that a cart-stand is ofiensive or dangerous, or 
that fees are levied in the cart-stand in order to justify a conviction under 
Section 189 of the Madras District Municipalities Act IV of 1884, 
Criminal, though, no doubt, those are matters regarding which the Court 

usually require evidence to be given in order to guide it in finding whether 
* wI J the alleged cart-stand is such as the section contemplated and also to 
1 Weir |38. gentenca in the event of conviction. 

[295] The heading “ Offensive and Dangerous trades' is manifestly 
not exhaustive of the matters dealt with in the succeeding sections, nor 
can it be taken to restrict the plain terms of the sections. Again, the 
lowing of fees is not necessary in order to constitute a place where carts 
stand a “ cart-stand " within the meaning of the section. On the other 
band we think that a place is not necessarily a cart-stand within the 
meaning of the section, merely because one or more carts stand there. 
It cannot have been intended to apply to the keeping, let us say, of one or 
two carts ou the premises of the owner of the carts any more than the 
words " horse lines” in the same section can be held to include the ordi¬ 
nary stables attached to a dwelling house. The term must be construed 
reasonably with due regard to all the circumstances of the case, e.g., how 
many carts use the place from time to time, whether they belong to one 
or more persons, whether fees are levied, bow long the carts remain there, 
and the purpose for which they go there, whether for the sale of goods to 
the owner of the premises or to others, or for the purpose of being engaged 

for hire, and so forth. ,.1 t 

Id the present case it appears that the place was licensed as a cart- 

stand last year, but that the municipality refused to renew the license 

this year for some reason which is not stated. It also appears that as 

many as thirty carts are found there at onetime, and that they belong to 

different persons, and, according to the first witness for the defence, 

carts for hire go there and carts from that place go for hire elsewhere. 

These facts would seem to indicate that the place is used as a cart-stand 

within the meaning of the section. These matters have not been suffi- 

•cienbly considered by the Magistrate. *. i-u at • 

We therefore, resolve to set aside the acquittal and direct the Magis¬ 
trate to’ re-try the case, taking further evidence as to the character of 
tho alleged “oart-staod.” and to dispose of the case according to law and 

with reference to the above remarks. 

t [In criminal appeal No. 15 of 1898 .--The attorney for the accus- 

anneal No 15 of 1898 states that the evidence is similar 
to that in criminal appeal No. 14 of 1898. and the Magistrate in his judg¬ 
ment states that for the reasons given m the laUer case be acquits the 

ID this ci90 ftlso* . L • L 

We set aside the acquittal and make the same order as we have jusb 

made in criminal appeal No. 14 of 1898. 


• Oriminsl Appeal No. 14 of 1898 ED. 
t The paras, in rectangular brackets 
omitted in the I.L.R.-tEd, 


form portion 


of the judgment, tbougbi 
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[296] APPELLATE CRIMINAL. 

Before Mr. Justice Sxihramania Ayyar and Mr. Justice Davies. 


Queen-Empress v. Poomalai Udayan.* 

[26th January, 1898.] 

Cod<J-Ac( XLPo/1960. S^cfioiw 99. 186, SbS-Lrcal Boards Act (Madras)— 
Act V of 1884. Src<ior« 77, 78, 81, 94. 1C3—Serntcc of notice of demand of house- 
tax —Omission to fill up the house-register completely—^lUegal /iisiraini—Resisiance 
to distraining officer. 

A notice of demand of a house-tax under the Local Boards Aot V of 1894 
(Madras) w.as affixed to the bouse. The owner, who was a potter and cultivator 
by occopatioD, was in the village at the time. He did not pay the tax. A 
warrant of distress was issued, the house»register not having been completely 
filled up, and a bucket and spade belonging to the defaulter were attached. 
The defaulter successfully resisted the distraint: 

HeW, that the provisions of the Aot had been sufficiently comnlied with as 
regards the preliminary steps for making the demand and the service of notice, 
and the fact that the spade and the bucket were protected from att.achment 
under Section 94 did not justify tbe resistance, and accordingly that the de¬ 
faulter was guilty of ofieoces under Penal Code, Sections lh6 and 353, 

[R., 27 A. 499 = 2 A.L.J. 219 (221) = A.W.N. (1905174.] 

Appeal on behalf of Government under Criminal Procedure Code, 
Section 417, against the judgment of acquittal pronounced by T. Varada 
Rau, Assistant Magistrate of South Arcot, in criminal appeal No. 2(3 of 
1897, preferred against the judgment of V.Ponnambala Mudaliar. Station¬ 
ary Second-class Magistrate of Kallakurichi, in calendar case No. 95 of 
1897. 

Tbe accused, who was a potter and a cultivator by occup^ation, 
was tried and convicted in the Court of the First Instance of the offences 
voluntarily obstructing a public servant in tbe discharge of hie 
public functions under Penal Code, Section 186, and using criminal 
■force to a public servant with intent to deter a public servant, ihe 
South Arcot District Board, under the Local Boards Act V of 1884 
(Madras). Section 60. notified that a tax on all houses situated witbin 
Kallakurichi Union should be levied at the full rates specified in Schedule 
A of the Act. The accused failed to pay the tax due on bis house after 
service of a notice of demand. A warrant or distress was then issued 
and a bucket and spade belonging to him which was found within his 
house were attached. The distraint was resisted by the accused who 
recovered and retained these articles. There had been an to fill up 

[297] one column of the house-register and it was objected that the seivice 
of notice of demand was irregular and also that the articles attached were 
not liable to distraint. On these grounds the Magistrate 
referred to Queen-Empress v. Kalian (l), Queen-Empress v. PukotKotu (2) 
OmeZEmvress v. TulsiramiS). Eakhal Chai^ra Bai Cho^vdhmri v. 
The Secretary of State for India in Coxincil (4). and Cohen y. Nursing 
Dass Auddyib), reversed the conviction holding 

not been substantiated. As to the second point be said . Section 163, 
Clause (1). gives the manner of service of notice reprding any money due 
- in rrpect of IsLssment or tax. It^U._if practicable, be p_re8en_t^ 


(1) 19 M. 310. 
(4) 12 0. 603. 


Giiminal Appeal No. 792 of 1897. 
(2) 19 M. 349. 

(5) 19 0.201. 
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or served personally upon the person to whom the same is addressed 
... In this case the demand notice is said to have been pasted on 
the wall of the appellant’s home by the monigar on 3rd December 1896. 
The appellant, it is admitted, was in the village and in fact in the house 
three hours before the monigar appeared. The question is, should any 
attempt bo made to discover or find the person to whom the notice is 
addressed or would his mere absence from his usual place of abode or 
business suffice, to adopt the other modes of service specified in the 

section quoted above.” 

The present appeal was preferred on behalf of Government. 

The Public Prosecutor (Mr. E. B. Poioell), for the Crown. 

Blahadeva Ayyar, for the accused. 

JUDGMENT. 

Upon the facts, we agree with the finding of the Subordinate 
Magistrate that there was a resistance by the accused to the attachment, 
and^’we cannot agree with the Assistant Magistrate that such resistance 
was not proved. The evidence of the Union servants is corroborated by 
the probabilities as well as by the official report that was submitted afe 
once, and it is impossible to believe the defence story that the Chairman 
of the Union with a large escort should have come to make the distraint 
and then have gone away without doing so, although there was no 

resistance. 

The next question is whether the resistance was lawful as has beeu 
ruled by the A-sistant Magistrate on the ground that the provisions of 
the Local Boards Act (V of 1881) under which the distraint was made wera 
not regularly complied with in regard to (l) the preliminary steps for 
making the demand, (2) the service of the notice, and (3) the subjects- 
.of sei/.ure- In regard to (1) the [298] only defect appears bo have been an 
omission to fill up one column in the house-register, which defect may ba 
taken to be cured by Section 155, Clause (1) of the said Act (V of 1884> 
inasmuch as the provisions of the Act were in substance and effect compli¬ 
ed with. The Assistant Magistrate was wrong in saying that no house- 
register was kept, and also in saying that it is not shown the demand 
notice was served ten days after the tax was payable, because the Chair¬ 
man gives evidence proving both these points. In regard to (2) we 
consider that there was no real departure from the procedure prescribed 
in the Act (V of 1884) for the service of notices. As regards (3) we musb 
admit that the articles seized—a spade and a bucket—were either tools of 
an artisan, such as a notter or implements of husbandry, and were therefore 
exempt under Section 94 of the Act (V of 1884) from attachment. The 
ouestion then is whether this circumstance justified the resistance, and- 
rendered it no oEfence. We clearly think that it did not as the act, 

however irregularor illegal it may have been, was the act of a public 
BArvanb acting in good faith under colour of bis office, and against such an 
Tct the accuferhld no right of self-defence under Section 99 of the Pened 
Code, inasmuch as there was no apprehension of death or of grievous 
hurt. This case is governed by the rulings of this Court m severa previous 
cases [Oueen-Empress v. Ramayya (1), Qtuen-Empress v. Pukot Kotu (2) 
Tna STSeZpL V. Tnuchittarnbalapathan (3 , The case, Quee^ 
■Empress v. Tuhiram (4), referred to by the Assistant Magistrate, was 
a case in which it was found that the person acting was in effect 


(1) 13 M. 148. (2) 19 M 349. (3) 21 M. 78. (4) 13 B. (168) 170. 
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not a publio servant. The other case, Qusen-Evipress v. Kalian (1), has 
no application here, the question there being only in regard to the law¬ 
fulness or otherwise of the custody from which the accused escaped. 

We must therefore set aside the judgment of acquittal passed by the 
Appellate Court and uphold the conviction of the accused under Sections 
186 and 353 of the Penal Code. As regards the sentence of two months’ 
rigorous imprisonment and Rs. 50 tine imposed by the Subordinate 
Magistrate, we consider it to be excessive as no violence was used. Wo 
reduce the imprisonment to the 26 days’ imprisonment, which the accused 
has already undergone and remit the fine which, if paid, must be re¬ 
funded. 

Ordered accordingly. 


21 M. 299 (P.C.) = 23 LA. 84 = 7 Sar. P.C.J. 313. 

[299] PRIVY COUNCIL. 

Present : 

Lords Bobhouse, Macnaghten and Morris, ayid Sir R, 
[On appeal from the High Court at Madras.] 


Couch 


Raja Vellanki Venkata Rama Rau (Plaintiff), v. Raja 
PaPAMMA Rau (Defendant). [17lh February and 8th March, 1898.J 

construction—Title under a will followed by a family arrangement adding to the 
property devised. 

The will of a proprietor, who died in 1861. disposed of a zamindari. and of 
one village within it, as two distinct properties, giving the zamiodari to the 
testator’s two widows, and, on the other hand, giving the village in equal shares, 
in perpetuitv. to the two brothers of bis junior wife. Neither of the two 
brothers took possession of their respective moieties on the testator s death, and 
the whole village was treated for some time as part of the zamindari. the profits 
of it being recefvfd by. or on behalf of, the widows, lu 1669 one of the brothers 
having died, leaving a son. who succeeded to bis rights m the village, * fanaily 
arrangement was made that the entirety of it should be made over to the 
surviving brother, the present claimant, the son of the other receiving from the 
widows satisfaction in lieu of bis moiety* 

The junior widow having died, the senior got possession of the village, alleg¬ 
ing thirZ surviving brother had merely been appointed to aet ae manager of 
it, on bthalf ol herself and her co-widow : 

Held that under the will the claimant had been originally entitled to one- 
halfof I he village including its rente, from the testators death ; and that to 

thia half had been added the other, with title, in ■" l^akfng 

eaotion in regard to it. An order, given by ^Stional 

over the village was not a revocable one ; and the interest in the additional 

half oLferred upon the claimant, was eommensorate with what iros ajmady 

bis own No writiog was then necessary to vest the other half in him- buen a 

valid as a family arrangement ; and he had made out 

hie title to the whole village. 

|Tt.. 29 M. 437=16 M.L.J. 178 (220).] 

Appeal from a decree (15th March 1892) of the High Court, revers¬ 
ing a decree (29th June 1889) of the Subordinate Judge of Ellote. ^ 

This suit was brought on the 7th Febraary, 1888 
Jagannatha Eau, who died in that year, and was succeeded on the record 

by his son. Baja Vellanlti Venkata Eama Eau. to obtain possession of a 
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village, Vundrazavaram, as entitled to the proprietary right. This village 
formed part of a zamindari belonging to Raja Narayya Appa Ban, vrbo 
died on the 7th December [300] 1864, having by his will bequeathed half 
of the village to the plaintiff, Jagannatba Ban, and the other half to Sura 
Rau, both being brothers of the testator’s junior wife. The zamindari, 
Nidudavolu, by the same will was separately given to the late Raja’s two 
widows, Papamma, the senior, and Chianama. The younger widow died 
before 1883, in which year Jagannatba, who had received possession, of 
which the character was now disputed, was dispossessed of the village by 
Papamma, against whom he brought this suit to recover it. 

The principal question raised by this appeal was whether the plaintiff 
had obtained a title to the village, as the first Court had decided, 
or had as manager only on behalf of the widows obtained a pos¬ 
session to which tbe surviving widow had lawfully put an end. The High 
Court had taken tbe latter view, and had held that any claim by the plaint¬ 
iff under the will of 1864 was barred by time. The question was mainly 
as to the character and capacity in which the plaintiff had held the vill¬ 
age while in possession from 1869 down to 1883 when he was dispossessed. 
The answer to this turned on the proper conclusion to be drawn from 
the facts stated in their Lordships’ judgment. 

The late Raja’s bequest to the brothers was in these terms:—“ To 
“ my brothers-in-law, Jagannatba Rau and Sura Rau, the village of Vun- 
darazavaram. It is settled that they should be paying every year as by 
*, kistbund (instalments) the peshcusb, and be enjoying the profits from 
" their sons to grandsons, and so on in succession.” 

The will gave the widows a power to adopt which was exercised in 
the adoption of Venkata Ramayya, who dying left a son Narayyan. The 
latter was made a defendant, and was a party to this appeal, but be died 
in 1895. Papamma under an order, dated 7th January 1897, represented 
him as his guardian. On his death she was the sole respondent. 

No steps were taken to carry the Raja’s bequest of the village into 
effect until 1869. At that time Sura Rau had died leaving a son, Venkata 
Krishna Rau, and in that year it was arranged that a separate provision 
should be made for the latter. 

In 1869 possession of the whole village was given to Jagannatba 
alone, an order, dated 22nd January 1869, signed by the two widows, having 
been given by them to an amildar of the zamindari in the following terms: 

_"Sanction having been given that out of [301] Rs. 6,400, the 

" annual rent fixed on the village of Vundrazavaram. included in theParganna 
“ of Nidudavolu, Rs. 3.200 should be paid annually to the Sircar, and the 
“balance of Rs. 3,200 enjoyed by Vellanki Jagannatba Rau Garu as 
“ vasati, and that he should be managing the affairs of that village, the 
" management of that village should be delivered to the man sent by him, 
" and arrangements made so that he may get business managed on his 
" behalf. If the collections already made for the present year are in excess 
“ of Rs. 3 200, payable to the Sircar, such excess should be made over to 
■* him, and^a receipt taken. But if they fall short of Rs. 3,200, the deficit 
“ should be recovered from him, and further the sum of Rs. 3,200 should 
** be collected from the ensuing year according to the kists of the Parganua. 
“ Moreover, the water-cess and the road-cess charged according to the rules 
“ for that village, in proportion to its extent, should every year be collected 
" through Jagannatba Rau Garu himself, and arrangements made for that 
“ sum being remitted to the Tana. Therefore, the money relating to the 
“ said items, as may be found due every year according to the accounts, 
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should ba collected from him according to the kists. We have arranged 
to collect through him alone also the past arrears outstanding on that 
village up to date, and this matter too is, therefore, made known to 

^ ^ II 

. you. 

The plaint, alleging title under the will of the Raja, stated that posses¬ 
sion was held by the plaintiff from the ^Obh January 1869 till 1333 wlio-i 
the raiyats, at the instigation of Papamma, b^gan to withhold their rents ; 
and that he was finally deprived of possession in 1886. The defendant 
Papamma asserted in her written statement that the plaintiff had not 
obtained possession under the Raja's will, but by her permission and that 
of her deceased co-widow, on condition that ho should pay an annual 
rent of Rs. 3,200; the understanding being that his possession should 
continue only so long as he did their behests, to which he had not attended. 
That her co-widow, who died on the loth April 1881, had in 1878 joined 
with her in requiring possession of the village. The statement filed on 
behalf of the other defendant Narayyan was to the same effect, with a 
further allegation that the Ra]a could not aHenate property that was 
ancestral in bis line. 

The issues raised the above questions. 

The Subordinate Judge was of opinion that the plaintiff's representa¬ 
tive had made out a title to the village. The widows [302] had 
granted possession of it, with the consent of the son of Sura Rau, the 
co-legatee, to Jaganoatha, who enterei into occupation of it. He consi¬ 
dered that the widows did so, being inclined to act according to the will 
of their late husband, whoso directions they were bound to carry out. 
Their making over possession was not a mere act of grace on their part; 
bub they, being under an obligation to carry out the will of their lai^e 
husband, had delivere 1 over the property bequeathed by him to Jagan- 
natha ; in so doing adding the share which the co-legatee’s son consented 
to abandou. The Judge referred to Lord Chancellor Talbot s exprossiou 
in Lechvtet'c v. Earl of Ctirlisle Cl) that when a man lies under an 
obligation to do a thing it is more natural to ascribe his act, in so doing, 
to the obligation under which he lies, rather than to a voluntary grace 
independent of the obligation. He cited also Snell's Equity, lObh edition, 
page 264. He accordingly awarded possession of the village to the 


The High Court reversed this decree, being of opinion that the 
claimant had nob obtained possession of the village under the will, but 
by the act of the widows, who had out him in occupation as a manager 
only, and had lawfully put an end to the management. The Judges 
(Collins, C.J., and Parker, J.), besides adverting to other evidence to 
that effect, referred to letters addressed by Jagannabba to his sister the 
Rani Chinnamma, and considered that they contained an unequivocal 
admission that the writer could only hold the village for the s or 
“ remainder of his life, and was liable bo be called upon to surrender it at 
“ any time at the will of the Rani." This they regarded as in accordance 
with the berms under which possession was given under the order of 
the 22Qd January 1869, signed by the widows. The alleged title rested 

upon the will, and, so founded, was barred by time. n t 

On an appeal by the plaintiff. Mr. J,D. for the appel ant. 

e-rgued that the High Court had not drawn the right conclusion fmm 
Cacbs as to which the evidence, taken altogether, left no doubt, ihe 


0) 8 P. Wms., 211; Cases temp. Talbot, 80. 
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proprietary right to the village in dispute was given by the will of the 
last male owner to Jagannatha and Sura. The rights of those two had not 
been given up by them,and the delay in enforcing their rights carried no pre¬ 
sumption that they, or either of them, had ever ceded rights to the widows. 
According [303] to the terms of the will the widows had no right to the 
village at all. Resting as the title originally did in Jagannatha and Sura,, 
it was not disputed that Sura's son consented to the delivery of the entire 
village to the former. To this the son consented upon an arrangement 
that was satisfactory to him and to the parlies interested, whereby ha 
was provided for; and Jagannatha obtained the whole village. The terms 
of the order of the 22nd January 1869. signed by the widows, and direct¬ 
ed to the amildar, to deliver possession to Jagannatha, were perfectly 
consistent with an intention on their part to carry out the will of their 
late husband ; and there was no evidence of any other intention. Limi¬ 
tation had been referred to in the judgment of the High Court, but this 
could only apply on the supposition that this was a suit brought to enforce 
the will, which it was not. The plaintiff’s case was that the will had 
been acted on. as a basis for the subsequent arrangement, in pursuance 
whereof possession followed. The defence consisted of an attempt to 
establish a supposed agreement, between the plaintiff and the widows, 
that he should become manager only, on their behalf. Of this last state 
of things there was no sufficient evidence, and there bad been nothing to 
show that it was supported by any consideration. In connection with the 
alienation of part of an ancestral zamindari, such as Nidudavolu, and 
Regulation XXV of 1802, Section 8. Syed AH Saib v. The Zamindar of 

SaluT (1) was referred to. 

Mr. J.E.A. Branson and Mr. R. Harrington, for the respondent, argued 
that the judgment of the High Court bad rightly dismissed the suit. So- 
far as it was based upon the will it was barred by limitation, and apart 
from the will the appellant bad made out no title. His possession as 
manager could be terminated bv the widow, and his capacity m that respect 
was one that he had himself accepted. There was nothing in the order 
of the 22od January 1869, showing that the widows intended to act upon 
the will only, but rather to carry out a new arrangement in which the 
appellant had acquiesced. The management conferred upon him was m 
substitution for a claim of title on bis part to one half of the village. Tho 
evidence had not shown, and no presumption had arisen, that the widows 
intended to enlarge his interest therein, to the extent of conferring upon 
him an absolute title to the whole. 

[ 304 ] The High Court had rightly construed the order of the 22nd 

January 1869 as revocable. It must have been so. as it oontamed no words 
showing that it accompanied the grant of an absolute interest, and as there 
were no circumstances indicating that there had been such a grant of the 
whole village. Eeference was made to Baboo Lekhraj Boy v. Kunhya. 

Singh (2). ^ . 

Mr. J.D. Mayne, was not heard in reply. 

Afterwards, on the 8th March, their Lordships judgment was deli- 
vered by Lord MACNAGHTEN. 

JUDGMENT. 

This suit was brought to recover posf essicn of the village of Vundraj 
zavarem lying within the zamindari of Nidudavolu. which was former^ 


(1) 3 M.H.C.R. 6. 


(2) 4 LA. 223 = 8 0.210. 
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tho property of the zamindar Narayya Appa Rau. Narayya died -without 
issue on the 7th of December 1864, leaving a will which dealt with the 
zamiodari and the village separately. 

The suit was commenced in February 1888. The original plaintiff 
was Jagannatba, the appellant's father. He died at an early stage of the 
proceedings, and the appellant was substituted as plaintiff in bis stead. 
The defendants were Papamma, the surviving widow of Narayya, and an 
infant also called Narayya Appa Rau, whose late father Ramayya had been 
adopted by Papamma some time after the completion of the transaction, 
the effect of which is now in question. The infant Narayya died in the 
course of the litigation and on his death his interest became vested in the 
respondent Papamma. 

It is common ground that Jagannatha was in possession of the village 
in dispute from 1869 to 1879 and that during this period his possession 
was undisturbed. From 1879 to 1883 be was continually in trouble and 
litigation with tho raiyats who withheld their rents and refused to accept 
pattas at the instigation, it is said, of Narayya’s widows or their manager 
Venkatadri. In 1883 Papamma having survived the younger widow 
Chinnamma, who was Jagannatha’s sister, came forward openly and dis¬ 
possessed Jagannatba. 

The sole question at issue is this.—In what character or in what 
capacity did Jagannatha hold the village while ha was in possession V Was 
he absolute owner, as the appellant contends, or was he, as the resiwodent 
has variously asserted, tenant for life or [305] tenant at will, or grantee upon 
certain conditions for the breach of which he was liable to be dispossessed, 
or lastly was he, as the High Court has held, merely manager under a 
revocable appointment? 

By his will, which was dated the 6th of Dacember 1864, the day be¬ 
fore his death, Narayya gave his zamindari and all his other property to 
hia two wives—Papamma and Chinnamma. To Jagannatha and Sura, 
who were brothers of his junior wife, he gave the village of Vundrazavaram 
in perpetuity. The testator gave three other villages to Sura s son \ enkata 
Krishna. He enjoined his wives to live in harmony with Venkatadri, 
whom he described as his younger brother, but whose exact relationship 
to the testator does nob appear. And he gave his wives authority to adopt 

The testator’s wives signed the will in token of their consent to abide 
by its terms, and on the 9th of December 1864 they sent a copy of the 
will to the Collector and notified their intention of acting in accordance 

with its provisions. i. i. . ^ • 

It appears that neither Jagannatha nor Sura took any steps to obtain 

possession of Vundrazavaram on the testator s death. There was no 
opposition on the part of the Ranis, nor was there so far as a^ears any 
unwillingness on their part to carry out the testator s wishes. But Jagan- 
nabha considered that he bad not been fairly treated by the testator who 
had made a more liberal provision for the family of his younger brother, 
and so he refrained from accepting the bequest in his favour in the hope 
that the Ranis would increase it. In the meantime, the village remained 
part of the zamindari and the rents were received by, or on behalf of. the 

Ranis and went into their treasury. • i l u j 

In 1869 Sura being then dead and his son Venkata Krishna who had 

married Venkatadri's daughter having succeeded to his rights, the family 
differences were composed. It was arranged that the entirety of the vil- 
lag© of Vucdrazavaram should bo madd over to Jaganoatha as fiom tho 
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1898 commeDcement of the current year with the consent of Venkata Krishna, 
Mabch 8. who was to receive satisfaction for his moiety from the Eanis. The meet- 

- ing at which the arrangement was completed took place on the 22nd of 

Privy January 1869. There were present among others Venkatadri Jagannatha, 
Council, the appellant, and Venkata Krishna and one Prakasa. the Raja of Vutu- 
““ kuru, a neat relativs, who ia now dsad* Tbs Ranis were therp toO| fcbough 
21 H. 299 course in their own apartments, and communications [306] took place 
(P.C.)= tjjojQ to time through Prakasa, the appellant and Venkata 

23 l.A. 84=- Krishna. Before Venkata Krishna consented to place his moiety at the 
7 Bar. P.C.J. ^jgpogai of the Ranis for the purpose of the arrangement, he was assured 

by them that he should either have the moiety bequeathed to him by the 
testator or receive other village^ instead. When he was satisfied Venka¬ 
tadri dictated to his clerk an order addressed to the amildar directing him 
to make over the management of the village to the person sent by Jagan¬ 
natha on behalf of his master. The order was then given to Venkatadri. 
He handed it to Prakasa and then to Jagannatha. They both read it. 
Jagannatha read it aloud and expressed his approval. It was then taken 
to the Ranis. They read it and signed it in the presence of Prakasa, the 
appellant, and Venkata Krishna, and again repeated their assurances to 
Venkata Krishna. In conformity with this order, Jagannatha was put 
into possession of the village. Nothing further is to be found in the 
record about Venkata Krishna. It must be taken that be received adequ¬ 
ate compensation in accordance with the assurances that he had been 


given him. 

That is in substance the whole of the evidence about the transaction 
which resulted in Jagannatha being put into possession of the village of 
Vundrazavaram. The only witness at the trial who appeared before the 
Ranis was the appellant himself. The Subordinate Judge, who observed 
his demeanour, was satisfied that he was a truthful witness. the 

respondent nor Venkatadri came forward to contradict him. They were 
both cited as witnesses for the appellant. But the former, as the 
Subordinate Judge states. " threw so many difficulties to her examination 
“ on commission that plaintiff was obligeJ to abandon her as his witness, 
" and the latter was reported to be too seriously ill to subject himself to 


" any examination.” . , , • l 

The transaction seems to be a very simple and a very mtelligible 

artangement, if tbe position of the parties at the time is considered 
Jagannatha was entitled to one moiety of the village and one moiety of 
the rents from the testator's death. His grievance was that the testator 
had not given him as much as he thought ho was fairly entitled to. With 
the consent of the person entitled to the other moiety the Rams made over 
to him the whole of the village as from the commencement of the current 
year. In the absence of any evidence it is impossible to suppose that it 
[307] could have been intended that his interest in the one moiety should 
be less than or different from bis interest in the other. It was not sug¬ 
gested that be should surrender his absolute interest in his own nooiety. 
Sura's moiety was made over to him as an addition to “wn. The 
natural inference and indeed the only reasonable inference that can be 
drawn from tbe surrounding circumstances is that he was to hold the 
entire village in the same way as be was entitled to hold his own moie ., 
and that his interest in the two moieties should be commensurate, bn 
a transaction would be perfectly good as a family arrangement. Jagan¬ 
natha was put in possession of the whole, and as the law then stood no 
writing was necessary to vest Sura s moiety in him. 
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jAgannabba’s oomplaiob was that one moiety of the village was nob 
enough for the maintenanoe of himself and bis large family. It is difficult 
to conceive that be would have surrendered bis absolute interest in one 
moiety for a life interest in the whole which would have left his family 
unprovided for at his death It is equally inconceivable that he would 
have accepted any interest less than a life interest. The suggestion that 
the village was granted to him on condition of personal attendance on the 
Kanis or on any terms involving a rignt of resumption is not supported 
by any evidence. 

Of course, if there were anything in the order of the 22Qd of Janu¬ 
ary 1869 inconsistent with an absolute interest in Jagannatba, it would be 
a different matter. It would be impossible for the appellant to rely on 
possession obtained under a document which would have contradicted bis 
present claim. But the order so far as it goes is consistent with an 
absolute interest in the person in whose favour it was issued. It directs 
the amildar to deliver up the management of the village to the messenger 
of Jagannatba, “so that he may get business managed on his behalf.” It 
states no doubt that the profits over and above the fixed rent required to 
cover the proportionate part of the Government revenue of the whole 
zamindari were to be enjoyed by Jagannatba as “ vasati,” that is. for sup¬ 
port or maintenance. But it must be remembered that it was just be¬ 
cause he complained that the profits of half the village were not enough 
for the maintenance of himself and his family that he was pub in pos¬ 
session of the whole. There is nob a word in the order cutting 
down Jagannatha’s interest bo a life [308] interest or to a tenancy at 
will or imposing any terms as the condition of his continuing to hold the 
village. 

The whole difficulty seems to have arisen from the singular way in 
which the appellant insisted in presenting his case to the Court. He 
would have it that his interest was derived solely and directly from the 
testator and that Jagannatba was put in possession in conformity with 
the testator’s will as indeed the Subordinate Judge held, whereas it is 
perfectly plain that Jagannabha took Sura s moiety from the Ranis who 
purchased it from Venkata Krishna by giving him some equivalent. The 
respondent, on the other hand, insisted that all parties ignored the will 
and treated the bequest of Vundrazavaram as a nuillity. And so the 
learned Judges of the High Court have held. They say that ^ for 24 
* years the will has been ignored and the estate has not been given to 
“ the first plaintiff; ” that is Jagaanbha, " in accordance with its terms. 

“ On the contrary he himself was a party to ignoring it.” That seems to 
their Lordships to be going too far in the other direction. The fact is 
that the will was plainly the foundation of the whole transaction, though 
Sura’s moiety was derived immediately by gift from the Ranis. 

Their Lordships are, therefore, unable to agree with the opinion of the 
learned Judges of the High Court, who seem to have thought that Jagan¬ 
natha’s title to the possession of the village depended simply and solely 
upon the terms of the order of January 1869, which they construed as 
a revocable order committing the management of the village to Jagan- 

natha during the pleasure of the Ranis. 

One matter on which the learned Judges of the High Court very 
much relied as confirming their view ought, perhaps, to be noticed. Some 
letters were produced which the Subordinate Judge held to h^e been 
written by Jagannathai though there was a dispute about it. They are 
undated, but they seem to belong to the period when Jagannatba was in 
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1898 difficulties with bis raiyats. The letter on which most reliance was placed 
Uacob 8, purports to be addressed to his sister Cbinnamma. It is abject and servile 

- in tone and incoherent in its language. In it the writer says; ■ if you 

Pam •' and Papamtna should now write to say ‘ you should give up that 
Council. “ ‘ village ’ I will do so without entertaining any contrary intention. . 

- "... the longest I should live would be two or three years more; it (the 

21 H. 299 .. .yiiiagg) then be added only to your [309] possessions irrespective 

" of any one else. You must taka a little trouble and show an affectionate 
as I.A. 84= “regard by thinking' these persons belong to a high family, and we will 
» Bar. P.O.J. “ ‘jreat them with so much fairness’; if you do not think in that manner I 

"only lose my livelihood. I did not wish in the beginning for any right.” 
Then there is a latter to the manager in which the writer says I have 
" prepared and sent an account of some sort. You will, after perusing 
" the same, write to me how I shall act in the matter of recovering the 
" moneys payable by the raivats. Hitherto I have acted wisely so as to 
“ avoid disputes. As it is not possible to do anything without your per- 
" mission in Vundrazavaram, I have expressed my opinion in detail and 
“ shall remain at Kadivam till a reply is received and shall manage in such 
“ manner as you tell me to manage.” The learned Judges say that the 
" words amount to an unequivocal admission that the writer can only hold 
" the village tor the short remainder of his life and is liable to be called 
" upon to surrender it at any time at the will of the Eani.” The Subordi¬ 
nate Judge thought that such letters written at such a time were not 
worthy of serious consideration. Their Lordships are disposed to think so 
too The letters were apparently written at a time when the Ranis by 
their manager were covertly interfering with Jagannatha’s possession, and 
he was maintaining his title by legal proceedings against the raiyats. He 
may well have thought that his sister would not openly declare herself his 
antagonist or proceed to extremities against him, and that peace might be 
obtained at any rats in his time by abasing himself before the Bams and 

their^ana^r.^^hips opinion that the judgment of the High Court 

must be reversed and that the appeal from the Distrmt Judge ^ght to 

have been dismissed with cost, and they will humbly advise Her Majesty 

accordingly. _ ^ , a.. • i 

The respondent will pay the cost of this appeal. 

Appeal allowed. tt . # tt * 

Solicitors for the appellant: Messrs. Burton 7eat^ £ Bart. 

Solioitorslfor the respondent: Messrs. Laiuford. Waterhouse £ Law- 

ford. 
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[310] APPELLATE CIVIL. March 30. 


Before Mr. Jtistice Subramania and Mr. Justice Davies. Appbl- 

LATB 

Kumara TIRUMALAI Naik AND OTHERS (Plaintiffs), Appellants CiVIL. 
V. Bangaru Tiromalai Sauui Naik and OTHifiRS (Defendants i — 

Nos. 1 to 30 and 32 to 34), Bespondents. ' 21 M. 310. 

[9bh February, and 14c.h, loth, 16bh and 30t.h March, 1898.]] 


Act^Act XXIll of 1871, 5-?c<iou 4 — reining to inam land granted before 
ilie ixrne of the Qovernni'tnl —Uou/tr»j*litou of in-xtn—Construction and 

enforceability of compromist: of suit betio 2 en jneinbers of grantee's family —Removal 
of manager—Appointment of receiver. 

Early in the eighteenth century two villaRci were granted by the zimiodars 
of Sivaganga and Guntamanaikanac to the l>st of the Naik rulers of Midura for 
the maintenance of the rank and dignity of his family which was now represented 
by the plaintifli and defendants Nos. 1 to 23. The property was long managed by 
the representative, for the time being, of the senior line. In 1844 one of the jonior 
members instituted a suit for partition, which terminated in a decree decltriog 
the corpus of the property to be indivisible and the annual produce to be divisible 
in certain shares. Subsequently in 1857 a compromise was entered into, by 
wbioh the parties agreed to vary the distribution of the shares, but they agreed 
that the management of the estate, iudivis*ble and inalienable, should coutiuue 
to be vested in the eldest line subject to certain supervision on the part of the 
other members The compromise was long acted upon by the family ; but in 1892 
the representative of the senior line died, leaving only bis widovv aod infant sons. 
The widow, as guardian of the elder sou, then entered on the management, and, 
being gosba, delegated it to a stranger. The plaintiffs representing a junior lino 
now sued for the removal of thosa persons from management and the appointment 
of another manager, alleging both that they had no right to the manager.ship 
and that they had been guilty of mismanagement. All the members of the 
family were made parties to the suit. It appeared that the plaintiOs bad not 
received their proper share of the produce and the defendants in management 
denied in the pleadings their right thereto. Tne plaintiffs bad not obtained a 
certificate from the Collector under the Pensions Act XXIII of 1871, 
appeared that the grant of the villages had been confirmed as an inam by the 

British Government: 

fftfid, (1) that the suit did not-fall within the provisions of Pensions Act, 
Section 4, and a c3Ctifi.;ate of the Collector was accordingly UQQe:es-iary. 

(•2) that the compromise was binding on the parties, and that under the 
compromise the plaintiffs had no right to joint management; aud 

(3) that the widow of the last manager should bo removed from the 
managership, and that uatil one of her sons came of age the estate should be 
managed by a receiver appiinted from among the members of the family. 

fR , 29 B. 4S0 = 7 Bora.L.R. 497; 15 Tnd. Gas. 871 (874) =23 M.L.J. 687 (692) = 12 
M.L.T. 541 = (1913) M.W.N. 255 (260).] 

[311] Appeal against the decren of C. Gopalaa Nayar, Subordinate 
Judge of Madura,(East), in original suit No. 11 of 1896. 

This suit was brought by plaintiff No. I and two of his sons against 
thirty-two persons, of whom defendants Nos. 1 to 23 wore together with 
the plaintiffs, the descendants of Raja Bangaru Tirumalai Naikar 
Defendant No. 24 was the mother and guardian of defendants Nos. 1 and 
2 and the nominal manager of the two villages to which the suit related. 
Defendant No. 25 was her agent and the remamiDg defendants were 
persons who had obtained from him on favourable terms leases of part 
-of the lands. The plaintiffs’ case was that they and defendants Nos 1 
to 23 were all interested in various dacreus Jn the two villages, that the 

“• Appeal No. 54 of 1897. 

^73 


21 Mad. 812 


INDIAN DECISIONS, NEW SEKIBS 


[YoL 


1898 

M&RCB 30. 


Appel¬ 

late 

Civil. 

21 M. 310. 


twenty-fourth and twenty-fifth defendants had no rights of^ management 
and had been guilty of acts of mismanagement by granting the leases- 
above referred to and refusing to render accounts and otherwise. Tho 

pravevs of the plaint were as follows:— 

' “ That defendants Nos. 1 and 24 be declared incapable of managing. 
" the atfairs of the two villages hereunder mentioned in Schedule A, and 
“ they and twenty-fifth defendant be removed from the said management. 

" That the Court be pleased to appoint first plaintiff or other persons 
“ among the family whom the Court may think fit for the management of 
"the plaint properties with all the powers incidental to the management, 
" such as grant of patta bo the raiyats. distribution of the income among 

" pangalies, Ac. 

“ That it be declared that the power of agency granted by bwenty- 
" fourth defendant to twenty-fifth defendant is invalid and not binding on 


plaintiffs. 

" That twenty-fourth and twenty-fifth defendants be decreed to give 
"plaintiffs personally, and from the estate of first defendant. Rs. 421-6-9 
"on account of plaintiffs’ share of produce, which they could, on proper 
"managements, have got for Fasli 1304 as per Schedule 0, and also 
" produce of subsequent Faslis. 

"That the Court be pleased to declare thafccowles in favour of defend- 
"ants Nos. 26 to 32 by defendants Nos. 1 and 24 specified in Schedule B 
" are nob binding on plaintiff and other members of the family, and to 
" decree possession of the lands on behalf of the family to whomever the 
" Court may appoint as manager.” 

[312] It appeared that the villages had been granted to the family of 
R iia Ban^^aru Tirumalai Naikar after bis capture by the Nawab of the 
Carnatic early in the eighteenth century, and that the grants, as to the 

terms of which there was no evidence, bad been made by the Rajas of 

Sivaganga and Guntamanaikanur to provide for the mamtenance of the 
rank and dignity of the family. Up to about 1822 the head of the family 
enioved the property and maintained the younger members of it. Subse- 
quently disputes arose, which were for a time set at rest by a decision of 
the Collector to the effect that the property was impartible and descended 
in the eldest male line; but in 1844 a suit tor partition was brought by 
the father of the present first plaintiff who represented a junior branch of 
the family, and this suit was terminated by a comprocoise on the basis 
of which the present relief was asked for. The suit was carried on 
appeal to the Court of Sadr Adalat. which decided that the property 
itself was indivisible, but that the annual produce should be enjoyed by 
the respective claimants in such portion as they might be found legally 

entitled to, and directed an inquiry by ‘*'8 ‘‘i 

the parties by whom and the shares m which the joint participatiM of 

the Lnual produce of the estate is to be Vtswanadha Natt 

V. Bungaroo Teroomala Naik (D). On the 8th December 1852, the 
Civil Judge made a decree declaring that the income of the estate 
" having bLn ordered to be distributed shall and must as heretofore to 
“collected by and paid to Raja Vijaya Kumara -^avanadha Bangaro 
“Tirumalai Sauri Ayyar, son and heir of Bangaru TirumaUi Naik t 
first defendant in this suit, deceased, and to his heirs according to t 
rules and law of primogeniture for ever, or during the subsistenoe of the 


4 ( 


U 


(1) Sadr Adalat Decisions (1851) 87. 
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** graut, to be by him and them appropriated and distributed as follows, 


ViZ. 


V V vv • * 

" i^irsi: To the liquidation, by instalments, or in such manner as 
** the members of the family may judge best, of the outstanding debts 
"which may have been contracted by tlie head of the family for the joint 
" benefit, during the aul sistence of the ancient custom and arrangement 
" now and hereby subverted. 

Second: To the payment of such annual charges and expenses on 
" account of charitable and religious purposes as have from ancient times, 

“ and by common consent, been incurred and paid [313] on account 
"of the family colleciivelv and which cannot now be discontinued without 
"impiety, and disgrace in public opinion, and so frustrating the object of 
" the grant, the maintenance of the dignity and rank of the family. 

" Tkitd: To the paymenn, the above being deducted, of one-half of the 
" remaining net income to the defcendaots of Rangappa Naik. the second 

"son of RajaBangaru, who are at present. . •* 

" If the said five individuals choose to subdivide and araw their 

" respective shares separately, then to each of them one-fifth of the said 

^^^^Fourth: To the payment and division of the remaining half slmuld 
"they desire it, among the descendants of Vijaya Kumara Muttu licu- 

" malai Naikar, the eldest son of Ra)a Bangaru. . 

" Fifth: Tdis award will not, of course, prevent the elder branch of the 
'■ family from remaining united and enjoying their portions in common if 
"they please. It only declares that those who may de.ire 
•• alloware ent.Med to demand them to the extent 
“ their moiety of the income 6va shares existing m this branch ''ke'vi3e- 
On the 23rd M .rch 1857 the p,rrtie3 entered into a compromise which 

was marked as Exhibit. C in the case, and was ‘^^Xers 

“That although the decree in this suit provides that the sharehol lers 

“should divide among themselves into ten shares, the “ft income after 

“ deiuctin® the common expenses mentioned m the said decree from e 

“ fneome of the villages of Vellikurichi anJ The^ampatt. less serv.ca^^^^^^ 

“maniams and Beerea'hayam and Brahmathayam, the tirwa income 

“for faslis 1263 and 1264. as per accounts submitted to the Court 
“bv the first deteudanfs heir and by the Arum appointeJ by the 
“ Court for the said fastis, after deduotmg therefrom the service. &o., 

common expenses provided fo y defendant’s heir’s 

defendant’s heir accordiug to ’ ^wo and-a-half shares, 

“share on the ^ one share to the second 

" three shares to the three paupe P . , ’. g^are to the fourth 

"defeodant. one share to the third fondant, one shara to 

"defendant, one detend- 

" the sixth and seventh defendant, and the twelfth defend¬ 
ant. and one share to t ^ 4-up, other shareholders to be given to 

" ant’s heir should cause 0 3 a • ^ them in support thereof; 

them as provided above, and take receip decree the first da- 

" that, in pursuance of the meaning oonv ^ ^ , family have for tba 

" fendanb’a heir should, as the holders of service inama as are em- 

;; Thekkampatti village only B-h oUbe Mders^of Be (Moniagar), 

“ iSSrXtelerW.Iut [314] should not increase the establishment by 
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1898 ' appoiatmg more bands: that be should, out of the common money, get a 

'March 30. “ manager and clerk appointed for the village of Vellikurichi on a salary of 20 

-“ kalams of paddy per annum each ; that he should take upon himself and ' 

Appel* “manage the several business of the said two villages; that the power of ap- 
LATE ' pointing and dismissing the said manager and clerk, etc., should be with the 
Civil. * first defendant's heir: that although the business of threshing the crops, 

- '* collecting the produce, and dividing the melvaram, &c., and that of the 

51 M. 310 . “collection of Swarnathayam, &c., taxes rest with the twelfth defendant’s 

“ heir alone, and he himself should get them done, yet if the share-holders, 
inclusive of the pauper plaintiffs, or any of them, should desire to be 
" with him and have an eye upon the business, he should admit them or 
“ him without any obstruction or delay ; that he should get, by the clerk 
“ of eacii village, a copy of the accounts kept for the cultivation, threshing, 

** of crops, division of varam, amount of tax to be collected, and amount of 
" tax collected, &c., furnished to that particular shareholder, who may be 
' appointed by the others for that purpose ; that, if the other share- 
' holders, inclusive of the pauper plaintiffs, or any of them, should desire 
'■ that their respective share in the paddy, &c., grain due for the melvaram 
“and the occupancy right of the people in the village of Thekkampatti 
“ and for melvaram in the village of Vellikurichi be paid in the threshing- 
“ door itself according to the above shares, the first defendant’s heir should 
*' accordingly divide the grain and give to such shareholders their share; 

“ that, if the first defendant’s heir should fail to get things done as afore- 
“ said or if there should be any room to think that he is deceiving others 
“ by not keeping correct accounts for tbe income of the villages, or if 
“ there should be any room to think that be, without properly dividing 
“ and giving to the plaintiffs their shares, wants to deceive or is deceiving 
“ or has deceived them, the plaintiffs should have their shares put in 
“ their possession by means of precepts of writ that both parties are res- 
“ ponsible for their respective debts and should themselves discharge 
“them from their respective shares ; that, if any repairs should be necos- 
“ sary for the said villages, the first defendant’s heir should get them done 
“ from the common fund, according to the consent of all the shareholders 
“ or according to the intention of the majority of them ; that, if any 
“ litigation or other dispute should arise in respect of the said villages, 

“ the first defendant's heir should meet the necessary expenses thereof 
“in the manner above described ; that, he has no right to hypothecate 
“or mortgage to any one, as he liked, the several kinds of right poeses- 
“ sed by the said families in the said villages, on tbe ground that be is 
“ the managing member of the family and looks after all business ; that, if, 

“ on the other hand, he should hypothecate or mortgage, it shall not be 
“ valid ; that, further, he has no right to give in darkhast or otherwise to 
“ any one as he liked and without the consent of the other shareholders 
“ the several kinds of income derived from the said villages for the benefit 
“ of the said families, that is, all the shareholders ; that, similarly, the 
“ other shareholders also should not sell or mortgage their respective 
“shares: that, if, on the other hand, the first defendant’s heir or the 
“ other shareholders should do as aforesaid, it shall not be valid; that, 

“ if the other shareholders or any of them should, owing to any inconve- 
“ nience to be present at the time of profit and to receive the income 
“ due to their shares or his share, transfer or otherwise give to any one 
“ the share of one year, the first defendant’s heir can have the shares 
“or share of the transferring shareholders or shareholder given to 
“ [818] the transferees or the transferee; that the first defendant’s heir 
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should gefc a vouchor from the shareholders who may have so transfer¬ 
red their shares ; that, if, without such a voucher, the first defeiidaut s 
* heir should say that he has, according to the transfer, given to any one 
" (the transferee) the share of any shareholder, it shall not be valid ; that 
“ if, besides the two and a half pangus, determined to be given the first 
defendant’s heir inclusive of the share for the common expenses mention¬ 
ed in the decree, he should put forth other expenses such as expenses for 
charity and money paid for debts, it shall not be valid ; that out of the 
one pangu now determined to be given to the deceased fifth defendant, 
quarter pangu is to be divided and taken by his brother the fourth defend¬ 
ant, and the remaining three-fourths pangu by the seventh defendant, 
who, out of the sixth or seventh defendants, the sons of the elder 
brother of the fifth defendant, alleges himself to be the Abiraanaputra 
of the said fifth defendant; that this three fourths share together with 
the one share determined to be given to the sixth and seventh defond- 
" ants amounting to one and three-fourths shares in all should be divided 
“ equally between the sixth and seventh defendants, who are brothers, and 
“ taken in halves ; that the fourth defendant should discharge the debts due 
“ by the said fifth defendant to the extent of one-fourth and the si^h and 
“ seventh defendants, to the extent of three-fourths, that out of Rs. 30. 
"the amount of maintenance determined by all the shareho ders to be 
" paid annually to Pallisami Ammal. the widow of the said fifth defendant 
"till her death, the fourth defendant should pay 7-8 0; the sixth defend- 
"aot Rs 11-4-0 and the seventh defendant Rs. 11-4-0 ; that as the 
“several kinds of income for faslis 64 and Go. by way of produce, have 
" been given up in favour of the first defendant’s beir, without any con- 
"necbion in them to the pauper plaintiffs and the other shareholders all 
" the shareholders are to act up to the terms of this razinamab from the 
“current fasli 66; that if the first defendant who is 
“should raise anv objection to the terms of (rafnamah) Vijaya 

“Kumara MuttuTirumalai Naikar afms Doi-asami 

“ of the eighth defendant, should be answerable for and that the first 

“ defendants heir himself should obtain back Rs. 659_0-9 
“ him in Court for the plaintiffs for fash 64. and as all the shareholdeia, 

“ the eighth defendant’s son taking the part of 

“ not mesenb having come to a settlement consenting to the above terms 
“ we pray that the Court- will be pleased to 

“stay all proceedings taken by the Court on account of fashs 64, 65 and 

*'%he father of defendants Nos. 1 and 2 representing the e^t line 
ineiatner o in 1892, when his widow defendant 

managed the estate until nis aeacn iniov , j , . „ AAf«nflKnfc No 1 
No. 24 entered on to management. It was pleaded bv defendant No. l. 

as follows:- on the execntion of the decree of 

“ original surL 1 of 1844 alleged in the plaint, to have been obtained 

onforea the terms of the razi- 

namS'dIted 23 rrMarcb ?857. -optioned in^tWarnt -parate 

^f^htin the Tme fn rru^n^ Vee^^ the said original suit 

"^This suit brought without obtaining the sanction of Govern- 
meS unler the Zsions let and without adding the Collector as a 

“ party, is not maintainable 
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The (defendants do not admit the razinamah mentioned in para- 
" graph 4 of the p'aint. It is a fraudulent one. It cannot; bind these 
“ defen lants. As the decree in the sai l suit No. 1 of 1844 has not been 
passed in accordance with the said razinamah, it (the said razinamah) 
"was not acta i uoon and therefore became useless.” 

The mo<5t important issues framed in the suit were as follows:— 

"2. Whether the suit is barred by reason of the decree in original 
" .suit No. 1 of 1844 or by reason of the present non-enforceability of that 
"decree as alleged by first defendant? 

"3. Whether a suit will now lie to enforce therazinanaah of the 
" 23rd March 1857 referred to in the plaint? 

" 4. Is the Collector a necessiry oartv to this suit ? and should the 
" suit fail for his non-joinder as alleged by first defendant? 

"5. Whether the suit should fail for want of sanction under the 
" Pensions Act? 

" 6. Are the plaintiffs entitled to any and what share in the plaint 
" property ? and, even if entitled, is the suit barred by limitation by their 
" non-enjoyment of any share of the produce within the last twelve years ? 

" 7. Is th'i first defendant the absolute owner or only manager of 
the plaint estate ? 

10. Are the cowles for the lands in B schedule binding on the 
" estate ? 

"11. Whether plaintiffs are entitled to any and what mesne 
" profits ? 

"12. Are there sufficient grounds to remove defendants Nos. 24 
" and 25 from management and to appoint somebody else for management 
"if first defendant is enritled to the management of the property?” 

As bo the second issue the Subordinate Judge answered the question 
in the negative. As to the third issue be pointed to evidence showing 
that the coraproraisa had frequently hem aotel upon, and said:—“The 
“ plaintiffs do not now sue to enforce the terms of the razinamah. They 
“say thit those terms have alwavs hem acted upon and their shares 
“of produce given them till [317] 1892. and they merely rely upon 
“it as a piece of evidence in suncortof their right in modification of 
“the final decree in original suit No. 1 of 1844.” With regard to both 
of these issues he referred to Dcirhha Vankata Sastri v. Vurella Gangaia (l), 
Calapatnpu Kristnayya v. Rijah Lakshmi Venkamma Bow (2), Sabha- 
natha v. Lakshmi (3). Ram Dial v. Inder Kuar (4), Ashutosh Bannorjee 
V. Lukhimoni De.bya (5), and Vishnu Shambhog v. Manjamma (61.^ As to 
the fourth and fifth issues he decided them in the negative, and his deci¬ 
sion as to the seventh arid the first part of the sixth issue was : that 

“ the plaintiffs are entitled to no share in the plaint property but only to 
“ one out of twelve and a half shares out of their income.” He held “ the 
“ first defendant to be the inam-holder of both villages burdened only with 
“ the obligation to give the specified shares to the other pangalis as settled 
"by the razinamah (Exhibit G).” As to the cowles referred to in the 
tenth issue he held them to be good and valid. On the twelfth issue he 
said he saw no reason to remove defendants Nos. 24 and 25 from manage¬ 
ment or to appoint any one else. In the result (see the eleventh issue) 
he passed a decree for Rs. 184 being the share of the produce to which he 
found them to be entitled in arrears. 


(1) 2 M.H.O.R. 805. (2) 6 M H C.R. 93. 

(4) 16 A. 179. (5) 19 0. 139. 
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The plaintiffs preferred this appeal againsb his decree to which objec¬ 
tion was taken by defendant No. 24 and her two sons. 

The Acting Advocate GHi.eral (Hon. V. Bhashynm Ayyamjarh 
V. Krnhnasami Ayyar and Venkata^uhbaraviayya, fur appellants. 

Sankaran Nayar and Rangachunar, iov respondents. 

JUDGMENT. 

The following are the undi-^poted facts of the cas^. About the begin- 
ningof Ui 9 last centary, the zemie lars of Sivaganea an. Genhamanaika- 
nur made a free grant of the t-vo villages of Ve uricii an i ' 
patti. respectively, toRija Bangarn Tirum.ila. N ,ik rr, 

family. The plaint,IBs and the defendants Nos. 1 to 23 ‘‘j® 

ants.' In 1844 a suit was brought by the present ‘''f® 

tor a partition of these villages between the memh rs of tin. ^ 

was held by the Court of Sadr A.Ialat. after consult .t,on its and.ts 

in Hicda law. that the corpa., of the property was [318] 

its annu.l produce was divisible, and they directed the C. 11000 t to 

determiue the parties by whom and in what shares tne 

of the annual profits of the estate was to be ehjoved. Jtie Cvl Jnige 

d,e,.. . .I.... TSW l"r.S.r “‘j' » ■•“ * f.”"“ “ 

indivisible and inalienable ^h^uld conri-.ue to l>e vested in 

agreed that the naanageraenb of the e other mem- 

the eldest line subject to certain ^"Pe-ision on ^ne 

hers. The father of defendants Nos. l and Y^epre.em^ 

second defendants now represent the eldest hue on 

of management has devolved , but ley a account with 

the twenty-fourth defendant i^s ma^ g^ appointed by her. The plaintiffs 
the help of an agent, defendao . cO, PP management and 

'’t^'‘’‘\"'‘ce^°^TeTwer V fifth deLdant, on the ground that she 
With her. her agenu, the twerioy moreover, bean guilty of 

is nob entitled to manage ® has not’only nob given them their 

mismanagement thereof, m th t thereto, and that she 

share of the produce, but has iand in favour 

has been improperly pra^ on the removal of the 

of defendants Nos. 26 to 34. either the first plaintiff or 

twenty-fourth appointed to the management 

another fit member of the fam y ^ ^ ^^th defendant to defendants 

and that the cowles granted by twent ourt recovery 

Nob. 26 to 34 may be cancelled withheld from 

of their share of the P^oduc members of the family, 

them. Defendants Nos. 3 to • oiaiatiffs’ claim. The twenty- 

hut defendants Nos. 1 and 2, ® oMefendants Nos. 1 and 2. her 

fourth defendant contests it contest it so far as the cowles 

sons, and defendants Nos. . . ^ ^Hego were validly granted to 

581 


1898 

MARCH 30. 

Appel¬ 

late 

Civil. 

21 H. 310. 


1898 

March 30. 

Appel¬ 

late 

Civil. 

21 H. 310. 


21 Mad. 320 Indian decisions, new series [YoL 

defem^anti contends fchac she has the right of management as the natural 
guardian of her sons in whom the sole right to manage lies and that 
there has been no mismanagement on her part. She also takes 
objection to the suit on two grounds—(l) that it does not lie upon the 
razinamah {Exhibit C) and (2) that it could not be brought without 
a certificate from tlie Collector under the Pensions Act XXIII of 
1B71. The Subordinate Judge has found that there was no objection to 
the suit on the two grounds just stated, but that there was no ground for 
the removal of the twenty-fourth defendant from the management which 
she was entitled to hold on behalf of bor sons, defendants Nos. 1 and 2, 
and that the other members of the family had no right to the manage¬ 
ment. He also held that the cowles granted to the defendants Nos. 26 
to 34 were good and valid and simply gave the plaintiffs a decree for 
what he found to be the produce due to them for fasli 1304. 

The plaintiffs appeal against the decision of the Subordinate Judge 
refusing to remove the twenty-fourth defendant from the management and 
to cancel the cowles, while the first, second and twenty-fourth defendants, 
by way of a memorandum of objections, still maintain that the suit is 
not maintainable on the razinamah and that the Pensions Act applies to 
it. It wili be more convenient to dispose of these two objections first. On 
the first point we find that the razinamah (Exhibit C) is binding upon the 
parties. It was an agreement or contract entered into by them for a 
settlement of disputes which arose subsequent to the decree which it did 
not vary in any material matter. It has been frequently acted on without 
either party impugning its validity, and its terms being merely declaratory 
of the rights of the parties can be enforced only by a separate suit. We, 
therefore, overrule the first objection to tbe suit. 

.As to the second objection taken under Section 4 of the Pensions 
Act XXIII of 1871, namely, “ no Civil Court shall entertain any suit 
“ relating to any pension or grant of money or land revenue conferred or 
“ made by the British or any former Government" without a Collector's 
certificate, it is evident from the history of the case as contained in the 
extract from the ioam register upon which the inam title-deeds were issued 
and from tbe statements in the pleadings of both plaintiffs and defend¬ 
ants, that the grant was not “ conferred or made ” by tbe British [320j 
Government or any former Government, for it was made by the 
zemindars of Sivaganga and GuotacnanaikaDur. It was then con¬ 
tended that, although the original grant may not have been by any 
Government, yet the British Government by recognizing and confirming 
tbe inam granted by the zemindars has itself made a grant of the land 
revenue. Assuming, however, that the act of this Government in confirm¬ 
ing the inam amounted to a re-grant of it, it cannot bo said that the 
giving of land free of revenue is a grant of land-revenue so as to bring the 
case within the provisions of the Pensions Act. “ Freedom from liability 
** to land revenue is not identical with holding a grant of land revenue, 
any more than the extinction of an easement by becoming sole proprietor 
of the property, servient as well as dominant, is a grant of an easement. 
The land revenue arising from a man's own holding, when it is remitted, 
and the land pays nothing, is rather extinguished than granted." (See 
Babaji Bari v. Eajaram Ballal (1)). But, as a matter of fact, this Govern¬ 
ment had DO power to tax this inam and therefore made no grant of it. 


(1) 1 B. 76 (81), 
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Although by Section 4 of Regulation XX V of 1803. the 'right; of this Govern^ ^ 

meet was reserved to continue or abolish the exemption Irorn revenue of March BO. 

lakhiraj lands such as this, yet by Regulation XXXI o passe Apvbl- 

same day as Regulation XXV that power was taken away in respect to this 
particular inam, that is assuming that it was situated in the district o ^ 
Dindigul, inasmuch as it had been granted previously to the 18th day o ,,mL. 
March 1792. By Section 2 of this Regulation the_ ?, U 310. 

valid subject only to its registration under Section lo. hurthei . "B 

Ihat it was not in the district of Dmdigul, or that such >-eg>stration had 
not been effected so as to give the inamdars a comnlete title gainst 
Government, it is clear that when in 1859 or 1860 the «°vernment made 
their rules for the adjudication and settlement o the mam 

presidency, they declared, under Rule 1, that al 

held uninterruptedly for a period of fifty sh°«^ ‘ min This ad- 

Rcssed under a valid title whatever may have been hen, origm Th^ad 

mitte lly is such an inam, and it was confirmed to the 

Rule 0 of the Inam Rules. The «°'-‘='-rT‘,An'''have made any 
themselves no power to resume it, caonot. be helci to have 

S 2 T] fresh granLf it. On all these grounds, t'-refore, we are o opm on 
that this case does not fall within the provisions of See mn 4 o^ ^ 

Pensions Act, The memorandum of objections must, theieforc, 

missed with costs. . , , Qnhnnlinate Judge 

Coming now to the appeal, we agree with the dmate J^u 

that the grant of the cowles to defendant Nos. -6 to 

fourth defendant was notan act o to grant such 

it was within the competence of the manage \he^tata ^o B ^ 

cowles. Similar grants had been tbo family, 

father the razinamah (Exhibit C) prohibiting 

and we hud nothing m the terms o niaintiff. There is not hing 

such grants theMwles are^^ot fair and advantageous 

to show that the rents secuied nlnintitfs’ story that they 

to the estate, and we do not belmve ^ore dismiss 

■were corruptly obtained by the pay ^ costs, 

the appeal so far as it concerns defendants No.. ^0 to w 

The most material onestion .ot b^e^^ 

decision is, whether the twenty four therefrom how the manage- 

from the management, and if of defendants Nos. 1 and 2 

ment is to be carried on durrn^ t J ouestion depends very 

by minority or otherwise. oi what^nterest in the estate 

much upon the settlement of the q j^fonHunts Nos. 1 and 2 possess, 
the members of the family ot er aa second defendants are 

The Subordinate Judge ^tht have only a right bo 

the absolute owners, agreed upon. But we cannot concur 

maintenance according to the s a members of the family undoubt- 

in this view. The right, which the income of the estate, is 

e 11 y have to specific defined shares out of 

certainly greater than the rigi- o tQ the land itself (see 

to take the rents of ordioar y Succession Act, 

Mayinox v. Greener d). and ec ^here there is a clear inten- 

where the same principle is laid do ). ^ corpus, 

tionthatonlytheprofitsoft el n, ^retobata^^ 

the general rule would not appiy. »___ 


( 1 ) D.B. 14 Eq. 456. 
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the decree in the suit of 1844 and in the razinamah (Exhibit 0) a clear 
prohibition against the division of the corpus which is declared to be 
impartible. But for this prohibition, the members of this family would 
be entitled by virtue of the division of the shares of the produce to a 
division of the lands, and it is only the decree, which we cannot question, 
that prevents such division. But that the members of the family have a 
common right in the property is declared in the answers by the pandits. 
In their first answer, they say that the estate having been granted for the 
maintenance of this family belongs to all its descendants, and in their 
Sfcond answer they refer to the property as common to all the members 
of the family. Their opinion so clearly expressed i.s no doubt in accordance 
with the law. So that we must view the plaintiffs and defendants Nos. 3 
to '<^3 as co-owners of the property with defendants Nos. 1 and 2. That 
being so, they would have an equal right to management with defend¬ 
ants Nos. 1 and 2, bad it not been for their own agreement in the 
razinamah that the sole right of management should remain in the 
eldest branch of the family represented by defendants Nos. 1 and 2. 
That precludes them from claiming such a right now. It is urged on their 
behalf that the razinamah (Exhibit C) itself contemplates a right to 
joint management. But we are altogether unable to read it in that light. 
It seems to us clear that the only right reserved to the other members of 
the family after placing the sole right of management in the senior 
branch of the family is that of supervision only. Although they have 
thus bartered away their right to joint management, they yet have a 
right to see that their interest in the joint property is protected, and they 
very naturally complain that the affairs of their estate are now being 
actually managed hy a complete stranger, the twenty-fifth defendant, 
the agent of the twenty-fourth defendant. The twenty fourth defendant is 
clearly not a proper person to be entrusted with the management of 
the whole estate for she is a gosha lady and is in consequence, 
comoelled to employ an agent to do work for her. Moreover, he 
or she or both together have not only omitted to distribute to the 
plain'iffs their proper share of the produce of tha land, but have gone 
further and denied their right to it in this suit. These circumstances 
are quite sufificieut to disentitle her to hold the management any 
longer. As the natural guardian of the first and second defendants she 
[323] may be entitled to look after their interest, but their interest is as 
we have shown, only a small portion of the whole interests involved. We 
shall, therefore, direct her removal from the managership and with her, 
of course, the twenty-fifth defendant, her agent. It remains to determine 
who is to look after the estate, while the first and second defendants, who 
are entitled by right to do so, are incapacitated by reason of their non age. 
The razinamah contains no provision for a case like this, where the person 
entitled to manage is incompetent, and we have found that the other mem¬ 
bers of the family are not entitled as of right to take up the management. 

In the absence then of a competent hereditary manager, we think the 
proper course will be to direct the appointment of a receiver for the proper 
preservation of the property until the first or second defendant is compe¬ 
tent to undertake the duties of hereditary manager. "We shall, therefore, 
direct that one of the parties interested in the property, either the first 
plaintiff or such a one of the defendants Nos. 3 to 23 as is a major and 
otherwise eligible, be appointed as receiver of the estate without remu¬ 
neration, until the first or second defendant attains majority, or until 
further orders. It will be left to the Subordinate Judge to select the 
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individual and he will talje secsurifcy from him to the amount of one year’s 

income. We accordingly add to the decree of the Subordinate Judge a 

direction for the removal of the defendants Nos. 24 and 25 horn the 
management of the estate and for the appointment in their place of a 
receiver on the terms above stated, and we shall modify the Lovver 
Court’s decree as to costs by • directing that the costs of defendants 
Nos. 1. 2. 24 and 25. namely, Rs. 298-14 0. be borne by themselves, 
instead of being borne by the plaintiffs. In this Court also the pluinnlis, 
who have not succeeded on the case they set up, and defendants Nos. 1, 
2. 24 and 25 will bear their own costs and so will defendants Nos. d to 

23. As already ordered, the plaintiffs will pay the costs of defendants 

Nos 26 to 34. and will get costs from defendants Nos. 1, 2 and 24 on 
the memorandum of objections. 


Sub 


21 H. 324 = 8 H.L.J. 58. 

[324] APPELLATE CIVIL. 

Before Ur. Justice Suhramania Ayyar and Ur. Justice Benson. 
SANKARALINGA MudaH {Petitioner-Defendant bio. 2). 

Appellant v. Ratnasarhapati Mudali and others 

{Counter-Petitioner-Plaintiff and his Kepresentattves). 
Respondents.^' [Iffth December. 1897.j 

Civil Procedure Code-Act XIV of m2. Sections 80, 101, 108-Ez parte decree 

stituied service of summons, 

A decree was passed 7 >aWc against defendants no whom the summons was 
served by affixing it to their house. The defendants who had applied unsuccess¬ 
fully unLrCivil^Procedure Code, Section lOl, to be heard in answer to the ^it, 

noJ preferred a petition under Section 103 that the decree be set aside. This 
appuLtion was dismissed. On an appeal by one of the defendants . 

n.M it anoeared from the serving officer’s return that, according to the 

the summous to the door of the house. 

being made by him under Section 108. 

°“The netitioaers were the defendants against whom a decree was 
ine petitioners we 1895. On this application they 

passed ex parte on the 30ch , and were not inform- 

aUeeed they bad not been d^aly s®rv®d petition 

ed of the suit untd after the f^ j^^,^„dants have put in peti- 

proceeded as follows .— buDsequen y of Civil Procedure 

‘^«Ls";“re’“tberr7je"ed"'°^^^ 

• Appeal against Order No. 6 of 1897. 
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“these defendants, they most humhly pray that it may be set aside, aod 
“ the suit oroceeded with for a decision upon merits ’ The application 
was dismissed [325] by the District Judge who was not satisfied under 
Civil Procedure Code, Section 108, that the su?umon9 was not duly 
served, or that the applicants were prevented by any sufficient cause from 
appearing when the suit is called on for hearing. As to the service of the 
summons he said :—“ The summons to the defendants were affixed to 
“ first defendant’s house on the 25th February, and the District Muosif 
“ who had the summons served after such enquiry as he thought fit 
“ declared the summons duly served under Section 82 of the Civil Proce- 
“dure Code. That his decision was right inasmuch as the house is 
“ first defoodant’s residence appears from the fact adnaitted by first 
defendant in his affidavit that he returned on the 20bh March to this 
“ house from Bangalore .... The second defendant is first defend- 
“ ant’s brother .... The return on the summons which is 
“ certified by the Village Munsif states that second defendant lived in 
“ the first defendant’s house and had only left it three days before the 
“.notice was affixed.” 

Defendant No. 2 preferred this appeal. 

Mr. J. Satya Nadar and V. Krishnasami Ayyar, lor appellants. 

The Acting Advocate-General (Hou. V. Bhashyam Ayyangar) and 
Gopalasami Aijyangar, for respondents. 


JUDGMENT. 


The Advocate-General raises a preliminary objection to the effect that 
inasmuch as an order was passed against the second defendant (appellant) 
under Section 101, Civil Procedure Code, and as no appeal was made 
against the ex-parte decree so as to enable the appellant to impeach that 
order, the appellant was not entitled to make an application under Section 
108 raising the same question as had been already decided against him 
under Section 101, nor should he be now allowed to appeal against the 
order made against him under Section 108. 

This contention at first sight may seem to be reasonable, but having 
regard to the very wide words “ in any case ” used in Section IQS we are 
unable to hold that the defendant was not entitled to make an application 
under Section 108. That being so he was, under Section 588, entitled to 
prefer the present appeal. 

Nor can we agree with the Advocate-Ganeral’s contention that even 
if an appeal lies and the ex-parte decree is set aside, the proceedings will be 
futile inasmuch as the order passed under Section 101 could not be inter¬ 
fered with in an appeal like the present. We think, if under Section 108 an 
ex-parte decree is set aside this necessarily carries with it a reversal of any 
order previously made [326] under Section 101 refusing to allow the party 
to appear and defend the suit. To hold otherwise would lead to an 
absurdity. 

Turning now to the merits the question whether the serving officer 
“cannot find” the defendant within the meaning of Section 80 is one 
which must be determined with reference to the circumstances of each 
case. If the information given to the serving officer leads him to think 
that the defendant is only to be absent for a short time, it may well be 
that the serving officer should, if possible, wait and endeavour to effect 
personal service (B/ioms/ieiii V. Umahai(l)). Otherwise, and if there is 


(1) 31 B. 223. 
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DO psrsOQ who CAD he served in the absence of the defendant, we see 
nothing improper in tlie serving olticer affixing the summons to the outer Dec. 1 . 
door of the deiendants’ ordinary residence. In the present case the serving 
. officer’s return shows that according to the information given to him there 
was no prospect of his being able to serve the appellant personally within a D 
reasonable lime. He was, therefore, justitied in affixing the summons to OlVIL. 
the door of the house, and the District Judge was justified in accepting it 

as a sufficient Service. 

We must, therefore, dismiss the appeal witli costs. 


21 M 824 = 
8 M.L.J. 58. 


21 U. 326 iF.B.). 

APPELLATE CIVIL—FULL BENCH. 

Before Sir Arthur J. H. Collins, Kt, Chief Justice, Mr. Justice 
Shephard, Mr. Justice Subrainania Ayyor, Mr. Justice Benson 

and Mr. Justice Davies. 


RamACHANDRA RaYAGURU {Plaintiff), Apvellant v. 

PadHI {Defendant), Bespondent.* [4th and 15th March and 13th 
September, 1897 and 1st April, 4th May and loth July. 1898.J 

lAmiiationAct—ActXVof 1877, Schedule JI, Articles 132. HI -Mortgage—Suit for 
sale, 

f;uf:oo\tt9th?.no?89fto recover the pnoeipe, and interest b. 

*'*[327] Held, that the soit was governed by Article 132 and not Article 147 of 
Limi Jiioc Act, Schedule II. and was accordingly barred by limitation. 

tDiBB.. 25 M. 220 '243) <F B ) ; P 8 MX.J. 3° « ^26 = 4 A^LJ^625-9Bom. 

L.R 1‘04 = 6C LJ. 255 = 11 O.W.iN.iUuo ^ .5 n L J 466 = 16 C.W.N. 

^33: 16 lad. Cas. 236 

(237)3 

Second appeal f °affirmiS^the”’decrre'of 'o.^'s^ a 

pge deed exenn ted possession) bore date the 

&al/r879 naL^s of parties and the boundaries it 

was as follows : - Kharanams inam land situated within the said 

limits, "^rmo^ 

;; “Sir 

thereof every year on the D «,-anting the receipts for the same. 

■- "Second Appeal No. 1699 of 1895. 
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hindrances arise whether from act of State or by my heirs, we alone 
shall be responsible therefor, and you shall not be concerned therewith. 
This deed or mortgage with possession of land is executed of my own 
‘ consent.” 

The plaintiff hied the present suit on the 29th of June 1894 to recover 
principal and interest by sale of the mortgage premises, averring that 
possession was never delivered to him, nor anything paid on account of 
the debt or interest. The District Munsif dismissed the suit as barred 
by limitation, and his decree was affirmed on appeal by the District Judge 
who said :— 

“ I agree with the Lower Court that the time fixed in the bond for 
repayment of the balance found due and for surrender by the mortgagee 
is 8ch March 1882 and, therefore, if Article 132 applies, the suit is 
admittedly out of time, as it was tiled in June. Plaintiff (the only witness 
examined) deposed that he never g‘)t possession, and therefore if be 
wished to enforce the mortgage, he should have sued for specific perform¬ 
ance for which he had three years from the date on which, according to 
the bond, he was to get possession. In this view, the suit as on a mort¬ 
gage with [328j possession was barred before the end of 1882. In any 
case, however, the contract for usufructuary mortgage not having taken 
effect, plaintiff cannot have more than twelve years from the due date, 
and as this is found to be 8ch March 1882, the suit brought in June 1894 
was time-barred.” 

Tfie plaintiff preferred this second appeal. 

Baugnchariar, for appellant. 

The respondent was not represented. 

The case first came on for hearing before Collins, C.J., and Shephard, J., 
who made the following order of reference to the Full Bench :— 


ORDER OF REFERENCE TO THE FULL BENCH. 

The question, being one of general importance on which the authorities 
are conflicting, ought, we think, to be referred to a Full Bench. 

Whether the suit for salo by a mortgagee bolding such a mortgage as 
that in the present case, is governed by Article 132 or Article 147 of the 
second schedule to the Limitation Act ? 

The case subsequently came on for hearing before the Full Bench as 
constituted above after a previous hearing before a Bench of four Judges 
who differed. 

Eangachariar, for appellant.—The question referred for decision is 
divisible into two parts as follows:—(1) Is this a suit by a mortgagee? 
and, (2) if so, the suit being for sale, does Article 147 or Article 132 apply ? 
The Courts below have treated this case as a case governed by Bangammi 
V. Muttukuynarappa (1). That is clearly wrong. The instrument is not a 
hypothecation but a mortgage though possession was not taken—the right 
to possession is enough. See also Moliram v. Vitai (2). Here a 
usufructuary mortgagee having a covenant to pay sues for sale. A suit 
for sale does lie in such cases. See Nanu v. Bamdti (3), Barnciyya v. 
Guruva (4), and SivaUami Ammal v. Gopala Savundram Ayyan (5). As 
to the wording of Article 147 of the Limitation Act suit for foreclosure or 
sale,” SQQ Bangasami y. Muttukuviarappa {1). The Full Bench concedes 
that Article 147 would apply if the suit was one by a mortgagee. Sea 
also Aliba v. Nanu (6). The ground of decision there is that it was 

(2) 13 6. 90. 

(6) 17 M. 131. 


(1) 10 M. 509. 
(4) 14 M. 232. 
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nob a mortqa?e bub a more oharya ; and not that [329] Article 147 
is inapplicab'e under such circumstances as the present, winch wiuld 
be the case if the decision in Girwar Singh v. Thakur Naraui Singh 
(1) were ripht. This suit tor sale comas within the plain ra aninf* 
of Article 147. Articles 147 and 148 have to be read tosetlier. With the 
provisions of the Act of 1877 compare .Act XIV of 1859. Section 1, Clauses 
12 and 15, and Ant IX of 1871, Articles 132, 135, 148 and 149. Thera is 
no reason why the Legislature should not m-iko similar provisions with 
regard to mortgagors and mortgagees : thus in England there is a uniform 
period of twelve years. Moreover, generally, the right to redeem and the 
right to foreclose are co extensive. See Vadinv. Vadiu (2). Sm also 
Ooote on Mortgages, nags 26. Compare Sections 86 and 88 of the Trans¬ 
fer of Property Act. If a shorter period were provided for suits by a mort¬ 
gagee than that applioahle to a suithy a mortgagor, the transaction would 
cease to be a mortgage, so far as the mortgagee is concerned while it con¬ 
tinued to be a mortgage as concerns the mortgagor. In a suit for foreclosure 
by a mortgagee hv conditional sale, it was held that the period of limitation 
is sixty years applying Article 147 of Act XV of 1877. See v. 

Guriimurthi (3). In a suit on a covenant, Collins, C..J., and Densoti, J., 
held that the period of limitation is sixty years. See Ananlha Bhalta v. 
Holeya Deyyn (4). But in no case in Madras, I think, is Oirwar Sing v^ 
TAaiar Varain SiitffA (1) distinguished or even considered although the 
idea underlying it was considered with reference to the ® 

Section 67 of the Transfer of Property Act, and abandoned. See v 

Kunjan (5) and Venkatammi v, Subramanya (6b The reason for refer^ 
enee is the decision in Girioar Singh v. Thaknr mrain Smgh{\) '^heie the 
Pull Bench held that Article 147 only applies to English mortgages. The 
effect of that decision would be to read into the article by an E' el s 
mortgagee.' Whore the Legislature wished to limit meaning of he 
word ‘ mortgai-ee,’ it has taken care to so express itself. Compare the 

immediately preceding Article 146. Three reasons t^ 

to that decision. First, there is a suuden ioT rom twen y 

sixty years when in England the law was reducing the period trom twenty 

years to twXe vears That is hardly a sufficient reason to limit the 

plaTn fsSOl meaniu- of the article. There is an advance anyhow even 

5i“h rSar] tTan Bhiglish mortgagee who had only 

No exolauation could be suggested why he alone f it 

Sion. Tne opinion had been exoressed in Bombay a %he 

was desirable to extend the period foi sui rights of mort- 

Legislature in order to deal in a years 

gagers and mortgagees h id either to " or"tf exte^ 

which had been "''r^lhe latter warthe course least open 

fehe parioi in mor g ^ . Tne second reason assigned 

to opposition and that L^*a ^ only twelve years was 

was that, in suits (or posses , a u that in a suit for sale he 

allowed, and that for that reason 

had sixty years. The answer to that is that 

mortgagors and tDortgaqee’a right to possession is 

«a.a lo. In “UnV" j;.* ZS." > Iklt .irtlnto 133 iU.II 
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to see what alteration could be made in the language of that article. Such 
an article is even now necessary in the case of mere chargeholders. The 
case of Girwir Sinqh v. Thakur Ndrain Singh (l) is dissented from in 
Motiram v. Vitai (2). See also Manekji Framji v. Rustomji Naserwanji 
Mistry (3), Bulakhi Ganu Shet v. Tukarambkat (4), Onkar Ramshet 
Marjvadt v. The Fi^'m known as Govardhan Par'ikotamdas (5) and 
Venkatcsh Shetti v. Narayan Sketti (6). The same view has been accepted 
in the Allahabad High Court. See Shib Lai v. G-inga Prasad (7), 
Sheoratan Knar v. Mahipal Kuar (8) ar^d Kiskan Lai v. Ganga 
Ram (9): And as already pointed out the Full Bench in Rangasami 
V. Muttuknmarappa (10) concedes that Article 147 would apply in the 
case of a mortgage. No reason is suggested why the course of 
decisions in Madras should he departed from, adopted, as it is. by two 
other High Courts. iSUDRAMANIA Ayyar, J.—IE you read the Article 147 
in the distributive sense, what article would you apply whan a mortgagee 
entitled to [331] sue in the alternative does sue in the alternative ?J The 
same article would apply. It would be a suit for foreclosure or sale with¬ 
in the meaning of the article. [SuiiRAMANU AyyaR, J.—Then you would 
read it in the distributive sense in some cases an 1 in the alr-ernative sense 
in other cases?] A mortgagee can only get one of those remedies. Sta¬ 
tutes of Limitation should be construed liberally in favour of the subject 
and when a given case comes within the plain meaning of Article 147, 
that article should be applied. 

The respondent was not represented. 


JUDGMENT. 

Collins, C.J.—The question referred to the Full Bench is whe¬ 
ther Article 132 or Article 147 of the second schedule to the Limitation 
Act applies to a suit for sale by a mortgagee holding such a mortgage as 
that in the present case. 

The Allahabad High Court has held m Shib Lai v. Ganga Prasad 
(7) that Article 147 is applicable to all mortgage instruments. 

The Calcutta High Court has held in Ginvar Singh v, Thakur 
Narain Smghil) that Article 147 applies only to a special kind of mort¬ 
gage known as " English mortgage,” and in other oases Article 132 

Bombay High Court io MoUramy. Vitai (2) differs from Girwar 
Singh V. Thakur Naram Singh (1) and holds that Seotioa 147 applies. 

The Madras High Court in Davaniv. Ratna (11) and Aliba v. Nanu 
(12), has held that Article 132 governed a suit upon a mortigage bond to 
reco’ver the mortgage money by sale of the mortgaged pro^rty—although 
in later oases that view has been dissented from. This case has 
been twice argued before the Full Bench, but no one anpeared for the 
respondent. The point, in my opinion, is one of greit difficulty and it is 
to be hoped that the Legislature will see fit to make the Law ot Limita¬ 
tion definite on this very important point. n , jD 

1 have read with great care the decisions of the Calcutta and Bom¬ 
bay Courts, and the reasons given in the judgment of the learned 
Judges of the Calcutta High Court in Ginoar Narain 

Singh (1) appear to me to be sound in law, and I, [332] therefore, answer 
this reference by saying that the suit in question is governed by Article ld2. 

(1) 14 0 730. {2) 13 B. 90. (3) 14 B. 269 (272) (4) 14 B. 377. 

(5) 14 B 677 (6) 15 183- (7) 6 A. 551. (8) 7 A. 258, 

(9) 13 A. 28 (10) 10 M. 509. (11) 6 M. 417. (12) 9 M. 218. 
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Shephard, J.—The iastrumeot in this case is dateJ the 2Dd July 
1879, and purports tc bo a mortgage with possession of certain immoveable 
property. In addition to the ordioary words used in such an instrument 
there is a covenant to repay the mortgage amount. The ligbb to 
possession has never been put in force, and it was presumably lost iy 
the bar of limitation before the present suit was brought. The plamtitt 
comes into Court seeking to put in force the alternative remedy whicli the 

covenant in his favour gives him. If that had been the 
open to him under the instrument of mortgage and that remedy bad been 
barred by the Law of Limitation, it appears to me that it must be none 
the less barred bv the same law. because there was at one time another 
remedy available tc the plaintitl. I think, therefore, the case may be 
considered without refereuce to the right of possession and on the sup¬ 
position that Che instrument is an ordinary instrument of hypothecation. 

Previously to the passing of the Act of 1377 there can bo no dispute 
that the time limited by law for suits upon such instruments brought m 
the Provincial Courts was twelve years. That is the penod limited by 
the Regulation, by the Act of 1859 and by the Act of 1871. It is equally 
clear chat no such limitation was put on the mortgagor s right of 
tion. Under the Regulation there was no nmib prescribed. By ^“0 
of 1859 a limitation of sixty years in the case of immoveable piopeity and 
thirty years in the case of moveable property was introduced, and the law 

has to that extent remained unaltered to the present day ^o^® ^he 

Act of 1859 came into force there was for the Court no sta W 

law afifectiag suits m equity to redeem ov to oreolose^ rfuTs m' or^o 

Court acted on the orinciples enunciated in the Eoglis C P 

uourc acieu on ^ William IV—I cannot hod any reported 

oaLr"k“=oo° dfc; S the law as tile.- understood in England the posses¬ 
sion of the mortgagor was a possession held by ° j 

gagee under a tacit agreement which the latter aught deter mine ^t 
suL. His possession was not wrongful or ad vei^e. and t''e'e o e >me d.d not 

Eh^no li^r^rrim^Kf tte ^ 0 ^ 00 ^a mm-tgage,^ the^^Co.jJ 

“ured't^tCf^r^mtra^o". ^fLTeX -aiV possession 1.- the mort 
gagee. Eonblanq^s ' Equity,^ 

tak“nrawav”tb6 dis^etionary power of the Court -d tixing a precise hm.t 
of time, which for the case ^ uiortgagee s suit was twelve 

distinction being made between moi ; ti.g Act of 1871 

Evidently this was thought to be ^ “-take, bec^^^ .mortgagee’s suit in a 
special provision of sixty yeais m or appropriate pro- 

vinfrin waq made for the case of a foreclosure 

vision was made for the case ot a 10 contention that Article 

of the law before the .\ct oM P ’ ; ^ o^nents of mortgage 

U7 of the Act was designed for all suits upon ^ involves the 

or hypothecation in which a sale on^ coul^^^^^^^^^^ 

idea that the Legislature mten intention, which 

direction favourable to the plamtih. Now, it tnat was 


(1) 1 Smith's L.G- 574 


(2) L.R. 7 App. Gas. 235 
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in itself is not probable.one would have expected an alteration of that parti¬ 
cular part of the Act of 1871 which referre^i.orhad been held to refer,to suits 
by moi'tfiag^'es upon instruments of hypothecation. The particular article 
of the schedule, which, as the Legislature must have known, was held 
applicable to such suits, was Article 132. The fact that it re-appears in 
the new schedule, unaltered in any point material to the present case, must, 
I apurehend, be taken to show that the Legislature considered it adequate 
for the purposes for which it had been used, aud since it cannot have been 
intended that the two Articles 132 and 147, should apply to the same 
class of suits, it is more reasonable to suppose that the former was intend¬ 
ed to perform the same functions as had been performed by the repealed 
article, and that the latter, a new article, was designed for some other or 
special class of cases. There is no difficulty in naming the class of 
cases which the Legislature may have hai in mind. As is pointe 
out in Oirwir Singh v. Thakur Narain Singh (1) the deficiency of 
the Act of 1871 in this [334] respect had been brought to light by the 
argument used in a case decided by Sir Charles Sargent a few months 
before the Act of 1877 was passed {Ganpat Pandurang v, Adarji Dada- 
hhai (2)) and it may well have been apprehended that the Courts, con¬ 
sidering in accordance with WriXonw Vize (3) that a suit to foreclose was 
not a suit to recover money, might hold that to sucli a suit Article lo 
was nob properly applicable. The phrase “ suit for money charged upon 
immoveable property” or “ to enforce payment of money charged upon im_ 
moveable property” does not fitly describe a suit which, while it may ea 
to the payment of money, is directly addressed to^ the recovery o e 
equity of redemption. On the other hand, the phrase suit for forec osure 
or sale” is a familiar mode of indicating suits such as are possible in con¬ 
nection witli mortgages in the English form—“suits which, t oug 
ly thev would he brought in the High Court, might also be ins t u e m 
Provincial Courts. It must be remembered that in a suit for foreclosure 
sale of the mortgaged property is nob what the plaintiff 
demands. His primary object is to call on the mortgagor o 
right of redemp .ion now or never. Sale may be decree ^ . 

suit, but it is nob so decreed as a mabter of 

the interest ot the mortgagor that it is decreed. T e case is 7 , , , 
ent with a suit like the preseut or a suit brought by a person ®n^ 
a charge. Then it is a sale that the plaintiff demands, his object being 

rh;Td%trircie be 

of the Statute of Will-m IV allies to B„eh ' 

serviDC the uurpose which oections ^ ana y ^ 

)• M •l onlv reQuires no strain on the lao^u* 

serve, applies to suits for torclosure omy, leyu ^ ia 7 

/ •.r 1 flppnrdiofi to the contrary view, Article 14i 

afie of either article, whereas, accoruiug uu a„,.v. 

hL to be reau as applying to two wholly difierent classes 

a construction of the article appears to me unreas n . ■ • ■ 

it has to be said against it that it increases the difficulty of explaining why 

the long period of sixty years should have been S'yoo- „inng thought 

For some reason it is clear the Legislature has aU ^8“' 

fit to make a distinction between such suits 

class of the Court in which they are mstituted. and in 

of the distinobion must be bo favour the holder o hvnn^haoation 
English form as compared with the holder of an ordinary hypothecatio n. 

( 3 ) 3 B. 312 (330). (3) 3 Dru. & War. 104 (130). 
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lor, generally speaking, it is only in the High Court that English mort¬ 
gages have to be dealt with. It may not be easy to explain why such 
long periods as sixty years and thirty years are given for such latter mort¬ 
gages, but it would be still less easy to explain why in the case of a 
mortgage in the ordinary form the mortgagee should be restricted to twelve 
years when suing for possession, but have five times as long a perioJ when 
suing for sale of the mortgaged property. The construction, which I prefer 
to put on Article 147, involves no charge of inconsistency against the Legis¬ 
lature. They have consistently given au extended period to mortgagees’ 
suits in the High Court. They have been consistent in giving theuniform 
period of twelve years to mortgagees’ suits in other Courts. On the other 
hand, if the double meaning is to be assigned to Article 1-17, the Legislature 
has made a strange distinction, giving twelve years only for the mort¬ 
gagee’s suit for possession and sixty years for other suits by the mortgagee. 
That has to be explained. And further it has to be explained why the 
Legislature should have altered the law at all in a direction favourable 
to the plaintiff. It it said that it must have been thoughc expedient to 
equalize the periods for mortgagors’ and mortgagees’ suits. No parti¬ 
cular reason was suggested why they should be made equal, and there 
are reasons why greater latitude should be allowed to the mortgagor, 
seeking to recover his lanl and at the same time offering to pay off his 
debt, than to the mortgagee who is only prosecuting the remedies of a 
creditor. If the Legislature did not approve this principle, but considered 
that no distinction should be made between a suit by a mortgagor and a 
suit by a mortgagee, it might have been expected that Ariicle 147 in the 
Act of 1871, which prescribes thirty years fcr a suit by a pledgor of 
chattels to recover them from bis pledgee, would disappear in the Act of 
1877. It is, however, reproduced in a modified form in Article 145 of the 
schedule. 

It was contended that this Court was committed to a view favour¬ 
able to the plaintiff owing to a series of decisions on the point. That is 
nob the view which I take of the reported cases. In the case of Aliba v. 
Nanu il) this Court dealing with an instrument of [336] hypothecation held 
that Article 132 was applicable,distinctly overruling the contrary opinion 
expressed by the District Judge. In that case the learned Judges followed 
an earlier decision of this Court [Davcini v. Hatnai^)). In the next case 
decided by a Full Bench the same view was taken and again stress is laid 
on the distinction to be made between instruments executed before and 
after July 1882 (Eaiigci-sami v. MuUuku7n(irappa{3)). Then follows 
ATnitianna v. GuTumuTihii-^). The report does not give the text of the 
instrument under discussion, but it shows that the plaintiff asked for a 
decree for foreclosure or sale. Assuming that the instrument justified 
that form of prayer, the Court could hardly have hesitated to hold that 
Article 147 was applicable. That case, therefore, has, in my opinion, no 
bearing on the present. The last case is Uddj/diux Pilldi v. Senihivelu 
Ptllai{6). It is undoubtedly an authority in the plaintiff's favour. As far 
as the report shows, however, the point was not argued and anyhow the case 
stands by itself. It is, however, argued that in some of the cases sanction is 
given to the theory that in construing the Limitation Act, regard must be 
had to the provisions of the Transfer of Property Act. Xxx Aliba y. Ncmuil.), 
Mr. Justice Muttusami Ayyar no doubt says that, if the instrument before 
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21 M^326 but for of the property, it was intended 

(F.B.). something beyond a mere yp usufmct. But. in my opinion, the 

that the mortgagee should instrament-a distinction which is 

distinction founded on ^ay High Court-does not merit the 

practically attached bo it In interpreting an Act of 1877. 

importance which has properly take into account a Statute passed 

I cannot see how a Court can pron y relating to the transfer of 

five years later. It may JT ^at the ‘'t [337] 1877 

property u^j; if Judges may nob. in construing an Act, 

was before the Legis a . discussions which preceded the pass- 

legitimately coosideratiou mere pro- 

i„g of it. how can f fust.fi^ed m Ukau^^^ ,, 

’Act by a Court 

part of the argument used '"the Allahabad VUaim. When 

Ganga Prasad (2)1 and J j ; property Act and with 

the point is considered apart rom t^^ Act of 1871. 

reference to the antecedent a truebion of Article 132 appears to 

"r Xa »' '■ 

a usufructuary mortgagor. The instrument contains a 

poasBSsion cemame^ « ^ I 0 moitgasaA land- TAn 

zr.« t'r.Vbi.n:«.«.»M.n.h usd. t.. .mt..., 

instituted in June 189J. _ ,,fmn i<; whether the case is governed by 

The question 'o^3®t0rm>°^‘^o^ Limitation Act. If the latter article 
Article 132 or by Article 117 former. The 

does not apply the ^(,6 conflict of decisions on the point 

question is indeed a difficult o , rulings of the Bombay and the 

shows. According ^ mi^er Article 147 {Motiram v. FiiaiO) 

Allahabad High Courts th _ , according to the Full Bench 

and Shib Lai v. Ganga P™®® . ^32 applies [Girwar Singh v. 

ruling of the Calcutta Hig these conclusions is correct } 

Thakitr Narain Singh and answer the question I ought to 

[338] Before I ‘o ^ the suggestion on which so much 

observe that it is difficult o “8 sliaht alteration in the language of 
stress has been laid. ma.. article in Act IX of^ 
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und the insertioQ of anew Article, oiz., 147. were made with reference to 
the distinction between a charge and a mortgage which in this country 
was for the first time distinctly drawn in the Bill relating to transfer of 
property that came before the Legislative Council about the time t!ie 
Limitation Bill of 1877 was under consideration. It was early in 1«77 
that the Transfer of Property Bill was sent by the Government of India 
to the Secretary of State for permission to introduce it in the Legislative 
Gouncil. Leave was granted in April and the Bill was iotroducedin June 
1877. Though the Bill bad thus seen the light iu the Legislative Council 
a few weeks before Act XV of 1877 was passed, yet then and long subse¬ 
quently serious doubts were ontertainei, if nob with reference to the part 
thereof relating to mortgages, at any rate generally, about the prooriety of 
allowing the Bill to become law. (See particularly the Ilon'ble Mr.Plowden's 
speech—Proceedings of the Legislative Council for 1882, pages 78 to 83.) 
Having regard to this circumstance and the numerous and important 
changes which were made in the Bill during the four years that intervened 
between its introduction and its becoming law, one need scarcely 
hesitate to say that it is exceedingly unlikely that the Legislature 
framed Articles 132 and 147 or any other provision in the Limitation 
Act in reference to what was contained in a Bill which, at that 
time, could nob have been confidently expected to beconoe law. Further, 
a comparison of the provisions of the Limitation Bill of 1877 in regard bo 
the present matter at the different stages of its progress in the Legislative 
Council shows beyond doubt that the suggestion under consideration is 
nob well founded. Now, in the Bill as it stood at the time of its intro¬ 
duction, the article corresponding to the present Article 132 was Article 128, 
and the part thereof in the first column was (as in Act IX of 1871) “ for 
money charged upon immoveable property ” (see Gazelle of India, Part V, 
page 107). In the Bill, however, as revised by the Select Committee and 
submitted with their report of the 28bh March 1877, the language of the 
article (numbered therein as 130) was altered as it now stands [lb. page. 
142). That the alteration thus made was treated as unimportant fwhich- 
[339] it could not have been if instead of its embracing cases of mort¬ 
gagees as well as cases of chargeholders it was to be confined bo the latter 
only) is evident by the Select Committee noticing in their report certain 
ftlberabions sneoially, but referring to the rest as merely verbal {lb. at 
127 and 123). And the provision which is now Article 147 was nob 
introduced into the Bill when the language of that which became Article 
132 was amended as stated above, but was inserted later on. Moreover, 
at the date of that amendment the Transfer of Property Bill had nob even 
formally come before the Council, inasmuch as the amendment was made 
before the end of March, while the Transfer of Property Bill was in¬ 
troduced only in June. As regards the insertion of the provision forming 
Article 147 subsequent to the amendment alluded to, that that also had 
likewise no connection with the Transfer of Property Bill is evident being 
supported by certain cogent circumstances. These, however, it would be 
convenient to state later on when I deal with an argument urged as to 
why Article 147 was introduced. It seems, therefore, quite inadmissible 
to attempt to interpret the articles in question in the light of the provi¬ 
sions of the Transfer of Property Bill. 

Turning now bo Article 147 itself on the proper construction of which 
the point entirely turns, the words in the first column are “ By a mortgagee 
for foreclosure or sale.’* Nowhere the term ‘or’may be read in the 
<listributivd or in the alternative sense. But it cannot be read in both tb& 
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SeeToS^ the^rfas the -StL^''Sn“grrnd°[hrSrs 

and that ^enae raised as to the sufficiency 

of such period so ar_as^^he Bombay ,hat the period 

Commissioners said. observed from the first establishment 

‘•of limitation L been found in practice 

••of the Courts of Bengal and Madras^ has eircnmstances 

‘“to be too contracted o w n Irtneer neriod for the acquisition of 

•• which render it advisable to allow a ffinger^pe™^^^^ q 

" rights of the same km Indian Law Commissioners, dated 

21 to 24 of the Special Eepo toUhe^l^^^^^^^^^ 

the 24th December 1842). reason why the Legislature in 1877 

to ask whether there was y ^ mortgagees in general very 

resolved upon making the p administration of justice was 

much longer than it had b reason has, in mv opinion, been shown, 

introduced in this country. ^ j^at in point 

The only suggestion made as to Act XV prob- 

of law tne two classes of g enforcement of their rights 

ably intended to mortgagors with reference to their rights 

the same period as g jg not correct, seems to my mind to 

IrounV^htcVLrtotL intr^ductionoUdi^^ 

(1) 30 B. 408 (421). 
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to mortgagees and mortgagors, respectively, be considered, the improb¬ 
ability of the idea that the Legislature extended in 1877 tlie period in the 
case of mortgagees in general would become apparent. Now, the ground 
for the disparity alluded to was explained in the report already cited by the 
Indian Law Commissioners who originally recommended the period of sixty 
years for mortgagors alone. The Commissioners said :—“ Our provisions 
on the subject of mortgages aud deposits wore framed with reference to the 
habits of the great bulk of the people. Amongst them it is common for 
possession to be left for very long periods with the mortgagee or depositary 
and then to be restored to the owner. This is perfectly understood by both 
parties ” (paragraph 39). The ground thus assigned was peculiar to mort¬ 
gagors, and though the disparity in question had given rise to no practical 
inconvenience or difficulty, yet that the Legislature for the mere sake of 
theoretical equality in point of limitation resolved upon making the period 
in the case of mortgagees 6ve times longer than it had been for three- 
quarters of a century, is on the face of it very unlikely. The point, 
however, appears to be placed beyond question by what took place in the 
Legislative Council itself. Now under Act IX of 1871 the period of sixty 
years was allowed only in the three following cases:—(1) To. mortgagors 
generally, when suing to recover possession of immoveable property mort¬ 
gaged (Article 148). (2) Among mortgagees, to those instituting suits to 

recover possession of the mortgaged immoveable property from the 
mortgagors on the original side of a Court established bv Royal Charter 
■but not to those suing in any other Courts (Article 149). (3) The Secretary 
of State’s suits (Article 150). Butin the Limitation Bill of 1877 it was 
proposed to reduce the period in all the three ca«es to thirty years (see 
Articles Nos. 143, 144 and 145, Gazette of India for 1877, Part V, page 
109). Referring to bills proposed reduction, the then Law Member, Sir 
Arthur Hobhouse, stated that the ‘ enormous ‘ period of sixty years “ was a 
continuation of old law and was generally felt to be inconvenient, and 
that the Bill proposed “ to fix the more moderate period of thirty years ” 
(Proceedings of the Legislative Council for 1877, page 4S). This opinion 
commended itself to the Select Committee at first, and they made no change 
in [342] the bill with reference to the three cases (see Articles 143, 144 
and 145, Gazette of India for 1877, Part V. page 144). But later on the 
Committee took a different view as explained in the bnal report of the Select 
■Committee, dated the I3bh June 1877. There referring to Aiticle 147 the 
Committee observed that the article was introduced to make the limit¬ 
ation for the suits therein specified clearer." From the above references 
and quotations it is evident as regards the case of mortgagees with which 
alone we are here concerned, that there never was any intention to enlaige 
the period of twelve years which mofussil mortgagees had under the law 
till then; and that in the case of mortgagees within the jurisdiction of the 
Chartered Courts, the Legislature actually abridged the period formerly 
allowed with reference to one class of suits, viz., those against mortgagors 
for recovery of possession (Article 146), but allowed, or as the Com¬ 
mittee stated, restored the sixty years with reference to another class, viz., 
those for foreclosure or sale. It is true that Article 146, which refers to suits 
of the former class, expressly mentions Chartered Courts, while there is no 
such statement in the next article relating to suits for foreclosure or sale. 
But as suits by mortgagees against mortgagors for possession of mortgaged 
property were, of course, maintainable in the mofussil Courts 
Obarbered Courts, and aa the limitation of twelve years had by Article 
135 been already prescribed for such suits in the mofussil Courts, distinct 
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mention of Chartered Courts was necessary m Article 146 On the other 
hand, suits for foreclosure or sale in the alternative were before or in 
entirely unknown so far as the mofussil Courts were concerned, but were 
sustainable in the Chartered Courts only. Consequently express allusion 
to tbe/onim was uncalled tor in Article 147. I need scarcely observe that 
I have referred above to the Proceedings of the Legislative Council, bea 
ing on the present matter, not of course for the purpose of determim g 
the meaning of tbe article in question, but to meet certain arguments as 
to the supnosed intention of the Legislature founded on considerations 
extraneous'to the language of the Statute-arguments which found 
acceptance in one or two cases cited for the appellant. 

It remains onlv to add that a reason may be suggested as to why 
the long period of sixty years was allowed for suits or ^ 

sale. Now the mortgagees entitled to claim such ■‘ehef were most^, 
if net exclusively, mortgagees under mortgages in ‘^6 English form^ 

and they had at the date of the enactment in question ^ 

sell without the intervention of the Court. If in their case a shorte pe cd 

than sixty years, say twelve years, were granted 
provided in Article 148 continued to be the term given to 
mdeem, that would lead to a very curious result. ° 

though a mortgagee of tbe class under consideration had oinitted to sue for 
sale Lfore the expiry of twelve years, and bad thus lost b.s re^y ^ 
selling through Court, yet even subsequently there could be nothing 
urincipleto rrevent; his proceeding to exercise his power of sale out o 
Court This would be an anomaly which could only have been avoided 
by prescribing sixty years for suits for foreclosure or sale. 

For all these reasons I am convinced that Article 147 ought to be 

eonsSedi Sralternative sense, and I would, in re^ but 

referred for decision, say that the case is governed not by that article, nut 

bv Article 132. . j i. j i.u^ 

applicable. Calcutta High 

Court‘(G?r;ar v. It's iTr 

rji Til iKv r." St 

cases in this Court ^ ®- 

Ammanna v. 

The present case is similar to Motiram v. rua* /, . 

V. rLkur Narain Singh ( 1) was fully considered and di.sented from __ 

(9) 9 M. 218. 

(6) 19 M. 411. 
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PRIVY COUNCIL. 

* 

Present; 

Lords Hobhonse 'Macnaghten and Morris and Sir R. Conch. 

[On appeal from the High Court at 


Sri Raja Rau Lakshmi KantaiyaWiMI (.Defendant) v. 

Sri Raja Inuganti Rajagopal Rau (Plaintiff). 

[18th February and 5th March, 1898.1 

Decree explained by reference to the judgnieni^Title of nearest reversioner. 

Id a prior suit a decree of the High Court awarded to the plaintiff the substan¬ 
tial relief claimed by him as reversionary heir entitled to inherit after the 
mother of the last male owner, then deceased, she holding her limited estate in 
the property ; and the decree declared that certain alienations made by her were 
invalid against the reversionary heir. 

In the present suit the same plaintiff, as nearest reversioner, claimed posses¬ 
sion of the property from the daughter of the mother, the latter having died 
since the prior suit ; the daughter alleging title through her : 

Held, that the judgment, in the prior suit, was admissible, and ought to be 
examined in the present suit, in order to see what that suit decided as to the 
reversioner’s title. 

Kali Krishna Tagore v. Secretary of State for India (15 I.A. 186=16 
C. 173J referred to and followed. 

The judgment showed that the question whether the plaintiff was the nearest 
reversioner having been raised in toe prior suit, had been finally determined in 
the affirmative ; and this was sufficient proof of his title in the present suit. 

[R.. 8 O.C. 124 (127) : D., 9 C.W.N. 679 (687) : 17 M.L.J. 423.] 

Appeal from a decree (lofch March 1892) of the High Court, affirm¬ 
ing a decree (19th December 1890) of the District Judge of Vizaga- 

patam. 

The present suit was brought on the 18th April 1888 by the respond¬ 
ent to establish his right to possess three proprietary estates in the 
Vizagapatam district, with mesne profits since 1886. [.345j The last 

male owner was Rayadappa, who died in 1861, childless and unmarried. 
On his death his mother Sitaiyammi inherited thess estates for the limited 
interest which she could possess, and she died on the 4th April 1886. 
On her death her daughter Kantaiyammi, defendant in this suit and now 
appellant (being sister of the late Rayadappa). obtained possession of the 

estates alleging her right to the inheritance. ^ 

The plaintiff, respondent, claimed to be the nearest surviving rever¬ 
sionary heir of Rayadappa and thus entitled. 

He was. in fact, the adopted son of Rayadappa's first cousin 
Sitaramasami, who was son of the brother of Rayadappa s father. 

Sitaramaeami died in 1877, during the pendency of a suit which he 
brought in 1869 against the widow and mother Sitaiyammi, for a declara¬ 
tion of his reversionary right to the same properties, for which his adopted 
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[344] The reasoning in the Bombay case commends itself to me. I am 
not aware of any decision of this Court, which is inconsistent with the 
view that Article 147 is applicable to the ease uow before us. 

In reply to the reference I would say that the suit is governed by 
Article 147. 

Davies, J.— I concur with Benson, J. 
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son Sri Baja Inuganti Eajagopal Ban, now sued; and Sitorainasami m 
that suit of 1869 sued to have declared invalid, as against himself, certain 

aSrenaLns which Sitaiyammi had made. She f ™ 

ground that all the properties, except one, were LLer 

never had been part of the paternal estate of her late ^ 

of Bayadapna, and that her daughter and ^er daughter s adopted s 
were entitled to succeed to them after her own death. That suit of 18 
was not decreed till the 2nd May 1882, when .S'taramasami had been 

dead nearlv five years, and by that time h'f “'“Of 

■ mentioned had been substituted for him, at the ‘I*® 

■ Wards in charge of the minor’s estate. The decree o the 2rid May 18.^ 

hhrkht’toTminediate possosaior, OD the death of SiWiyimm, was, 

suit, finally determined and settled as between himself and the present 

•"''"'he au?sSn?n this appeal was whether the plaintiff’s title as the 
neare^st reversioner had been substantially in issue and finally det^mined 
in the prior suit of 1869 : aad, io connection with this, whether the 

judgment of 1882 could be referred to as affording 

title and its grounds, the decree of that year saymg nothing further tha 

KecTare him, as th; representative of the original plaintiff in that suit. 

judicata. .u^tiioV, Hourt bv the daughter Kantaiyammi, a 

Di,, s5.rd'‘pih.,. d.) .«™.d .h. i-dp™.. 

.h. p>r ^frSSdS wS 

adoptive father in the prio. su , ^ ^ down 

been questioned in the proceedings in that smt a^^^^^^^ 

on 15th April 1880 with the result that his adoptmnw 

proved. They wXthe Advocate-General who appeared for 

the ohjec^on ^ the adoption could not he 

sustained ; their judgment it'l^ad not been shown that there 

“ The High Court t^^en held that ^t^^ad not^^^^^^ 

was any nearer reversion i:__„i-;nnq made by Sitaiyammi to four 
" a decree declaring that ® . i bhe reversioner. The first 

“ different defendants were 7 tbe olaintiff’s adop- 

" point urged upon the Cour narties and that he should be 

- ' rtl movS^lt i'contrded that under Section 357 Civil Pro- 

“to who is the legal If^t has been determined in 

“ Court may either stay the suit unti the fact nas 

" another suit, or may decide the point at or More Uie near g ^ 

" case the latter course was taken, and as the issue was triea 
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oC competent jurisdiction between the same parties litigating under the 
same title, we can see no reason why the question between them should 
not be res judicata ’ under Section 13. We may point out that an 
appeal is provided from the order under Section 367 by Section o83, 
Clausa 18, which is sufficient to show that the order is not a mere 
[347] interlocutory determination of a point necessary to be decided in 
order that the suit may proceed. 

“ It is then urged that the plaintiff’s title as reversioner to the whole 
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estate is not ‘ res judicata’ by the decree in Appeal No. 96 of 1876, but^ 337 -, 
’* only as to those portions of which the alienations were held not binding. 7 p q j 
It is pointed out that no declaration was given as to plaintiff's right to 323 / 
succeed as reversioner bo the rest of the estates. As to this objection we 
may observe that no such declaration could have been given. There 
was DO right to consequential relief with regard to the rest of the estate 
and therefore no declaratory decree could be made (Kathama Nalchiar. v. 

Dorasinga Tever ( 1 )). We are of opinion, however, that the contention 
of ‘ res judicata,’ does not rest upon the fact that the subject-matter in 
tbis suit is the same as that in the former, but because of the issues and 
the findings thereon. The question (1) of the plaintiff's adoption and 
(2) as to whether the estates were Sibaiyammi’s stridhanam or her hus¬ 
band’s property were necsssary issues in the former suit and they were 
*' decided. Tbe decision upon these issues was necessary, even though the 
right to consequential relief and the declaration to be given thereupon 
only related to portions of the estates. Independently of this, however, 
we should still be of opinion that the first defendant had altogether 
failed to Drove that these estates were her mother s stridhanam pro- 


44 


perby. 


t » 


Mr, iI.Z). iLfayne, for the appellant, argued that the decree of 1882 had 
not definitely declared the plaintiff’s title, as nearest reversioner, to the 
-possession immediately upon the death of Sitaiyammi; and that the Courts 
below should not have decided in favour of the present respondent without 
having given to the appellant an opportunity of contesting, on the merits, 
her opponent’s title. The High Court was in error in assuming that the 
decree of 1882, by implication, awarded such an immediate right of posses¬ 
sion, There was little, if anything, in tbe judgment in the suit that could 
be said to go beyond what was specified in the decree ; which, in result, 
affirmed only the right of the reversioner nob to be affected by the aliena¬ 
tions made by the widow, who for her life represented the estate. It did not 
attempt to fix the direcbright of possession in the reversioner, now respond- 
-enb, [348] immediately consequent upon the termination of the limited 
interest, or interests preceding bis right of inheritance. It fell short of 
establishing the present claim. 

There had been no decision in the suit of 1869, whether the daughter 
was, or was not, entitled to possession after the death of her mother m 
priority to the cousin of her deceased brother. The judgment and decree 
of 1882 might be correct, but the construction that the judgment covered 
the respondent’s claim to proprietary possession, immediately upon the 
death of the mother, was open to dispute. The daughters claim bo 
succeed had nob been the subject of adjudication, and was not necessarily 
affected by that decision. It was for the respondent ito establish m the 
.present suit his title bo possession against the appellant, and there was 
no sufficient ground for tbe construction that the declaration of the 

(1)2I.A. 169 (191) 
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reversionary title carried with it the right to the possession. A succession 
of limited interests might intervene before the latter right, and was quite 
compatible with the existence of a reversionary title. Reference was made 
to Kathaim Natchiar v. Dorasinga Tever (1). 

Mr. J. H. vl. Branson, for the respondent, contended that all that 
was necessary to show a complete title in the responlent to the posses¬ 
sion of the property upon the death of Sivarammi was to be found m the 
judgment and decree of the High Court in 1882. Tnat Court, upon a 
. the facts, was in concurrence with, and had affirmed, the decision o 0 
First Court. No part of what would belong to the plaintiff’s case. ^ if it 

‘were incumbent on him again to prove it, could be said to be additional 
to what had been established in the suit of 1882, so far as the plaintiff s 
title was concerned. The judgment of that year amounted to this, that, 
the respondent in this case was entitled to the property as the nearest 
surviving male sapinda of Rayadappa, the last male owner. It had not 
been shown that any of tbe findings below were open to doubt, and^ on 
reference to the judgment it was clear that the same issue was raised 
then that was raised now. Tbe plaintiff’s title as nearest reversioner bad 
been conclusively established by the judgment and decree of 1882. 

Mr. J. D. Mayne replied. 

Afterwards, on the 5th March, their Lordships’ judgment was deli¬ 
vered by Sir Richard Couch. 


JUDGMENT. 

[349] The only question in this appeal is what is the eflfect of a 
decree of the High Court at Madras made on the 2od of May 1882 in a 
suit brought by Sitaramasami against Sitaiyammi, the niother an^d ns'fBSS 
of Rayadappa deceased, who was the son of Ramarayanio, and had died 

unmarried and without issue. Sitaramasami was the son of a younger 

brother of Ramarayanin, aod the plaint, which was filed m April 1869 in 
the Civil Court of Vizagapatam, alleged that the plaintiff was the nearest 
surviving heir of Rayadappa, and stated that the relief sought for was a 
declaration of the plaintiff's right to succeed after the death of S' 
to the enjoyment of the immoveable property described le the plaint and 
the annexed schedule, and a declaration that the alienations of of 

the property which had been made by Sitaiyammi to the prejudice of the 
reversionary right of tbe plaintiff to a number of persons who were also 
made defenLnts might be declared invalid or to be of no effect beyond 
her life The plaint also asked for an injunction and the appointment of a 
receiver The'^written statement of Sitaiyammi alleged that the whole 

of the property, except a garden, which had been granted to her son by 

the Zemindar of Bobbili, was her stridhan and the 

for her bv her husband and son, and even it it was considered to be the 
acquisition of her husband, her daughter and her daughter s son were 
entitled to succeed to it and tbe plaintiff was not entitled to it in any 
resoeot The other defendants by their written statements asked that 
Zsul; Jght be dismissed. At the hearmg before the C.vi Judge of 
Vizagapatam he found that the families of the brothers were 
the property was not the stridhan of Sitayammi and was the 
property of Ramarayanin, and therefore that the plaintiff was not rev 

sionary heir and decreed tha t tbe suit should be dismissed. 

(1) 2 I.A. 169 (191) 
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Sitaramasami having adopted the present appellant before the hearing 
he had been substituted in the suit as plaintiff and he appealed against 
this decree to the High Court at Madras on the ground, among others, 
that the Court below ought to have found that he was entitled to the 
property on the death of Sitaiyammi as heir of her son, the last full 
owner. It has been seen that Sitaiyammi alleged that her daughter and 
her daughter’s son and not the plaintiff were entitled to succeed. The 
daughter is the present appellant and on the suit being remanded by the 
High Court to the Lower Court to enable them to be made parties to the 
[350] suit that was done, and the Judge made a final decree declaring 
the adoption of the son to be invalid and again dismissing the suit. On 
the appeal again coming before the High Court it delivered the following 
judgment:—“ The Advocate-General admitted that the finding as to the 
adoption of the substituted plaintiff could not be sustained, and that the 
only question remaining for disposal was whether on the facts which 
‘ have been found or are no longer disputed the plaintiff is entitled to any 
‘ portion of the relief sought. It is not shown that there is any other 
‘ nearer reversioner than the plaintiff and we are unable to distinguish 
“ this case from others in which it has been held that a reversioner 
“ is entitled to a declaration that the acts of a Hindu lady in possession 
“in excess of her authority will not bind the reversion if a case is made 
“ out for such relief.” Then after saying that the Advocate General had 
argued that no such case was averred or had been established the judg¬ 
ment says :—“ He (the plaintiff’) will obtain a decree declaring these alien- 
“ atioDS ineffectual to bind the reversion. He has not established any 
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“necessity for the appointment of a receiver and the issue of an injunction to 
“ a lady in possession who may alien a pi’operty for proper purposes would 
'* not be justifiable except under extraordinary circumstances. The residue 
“of the claim iS; therefore, dismissed.” .Therefore” refers to the reasons 
given in the preceding paragraph and' residue of the claim ” means the 
appointment of a receiver and an injunction. The other questions in the 
suit are in their Lordships’ opinion decided in favour of the plaintiff. The 
decree declares the plaintiff entitled to the substantial relief claimed in 
the plaint, and although it does not contain a declaration that the plaintiff 
is the nearest reversioner the judgment may be and ought to be looked at 
to see what was decided. The present appellant in her written statement 
after she had been made a defendant alleged that she and her son would 
be the heirs after her mother’s death, and that the respondent could not 
be the heir. The suit being dismissed by the District Judge the plaintiff 
appealed to the High Court, one of his grounds of appeal being that, on the 
death of Sitaiyammi, he was entitled to the property as the heir of her 
son. The question whether be was the nearest reversioner was thus 


distinctly raised. , , , 

Sitaiyammi died on the 4th of April 1886, and thereupon her daughter, 

the present appellant, took possession of the property. On the Ittth of 

April 1888, the respondent brought a suit against [331] the appellant and 

other persons, the heirs and representatives of deceased defendants in the 

original suit, to recover possession. The defence set up by the appellant 

in her written statement is that the respondent’s right as the nearest 

reversionary heir had not been established by the decree in the suit of 

1869, and he was therefore not entitled to recover the estates. The 

District Judge, on the 19th of December 1890, found that the respondeat 

was the reversioner, and made a decree for possession against the first 

defendant Kantaiyammi, the appellant, and dismissed the suit against all 
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the other defendante. Kaataiyammi appealed 

fitle without framing an issue on that pom and m 

in the suit of 1869 had in anyway declared the title o the 

This has been the contention before their Lordships 

coVnsel for the appellant. And if only the decree could loo“ 

at there might be some reason for it, but it would be , 

only at the decree. In Kali Krishna Tagore v. Sccreta^ look 

InliaiV. the High Court of Bengal did this saying 1°°^ 

■ “ to the judgment as we were asked to do in . aa 

• “ of the decree.” and their Lordships on appeal held that in order to see 

what was in issue in a suit or what has been heard and decided, the 
what was in issue i said'— The decree, according to 

iudement must be lookad at. ihey saia. j- ^ _, nthet 

“the Code of Procedure, is only to state the relief granted, o 

:: - rriU" rr .r r 

:: £ rr .'“I'S" sLiS 

E EE=x.ni.t=? 

4 . ( ^( uja fififl to enable him to recover possession of the ^ 

Ttv fr™m h r Th r Lordships will, therefore, humbly advise Her 
Eesty to affirm the%ecree of tL High Court and dismiss the appeal. 

The appellant will pay the costs of it. 

S^r. ,, 

Solicitors for the respondent—Messrs. Lawfor , 

Lawford. 


21 M. 882. 

[352] APPELLATE CIVIL. 

Before Mr. Justice Subram ania Ayya r and Mr. Justice Davies. 

The plaiDtiSa sued to and one 

(defendant No. 2°'the land*l the plaintiSa obtained a decree for a 

waJ dtmtaseS‘ lor” the Reason that the mortgagee’s representatives were not 

hMO heard within the meaning ol Civil Prooedate 

be heard. ^ - 

of 

Second Appeal No. 351 of 1896. 

(1) 15 I. A. 186=16 C. 173. 
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V. P. DeKozario, Subordinate Judge of South Malabar, in original suit 
No. 4 of 1889. 

This was a suit to recover certain property demised on kanom to¬ 
gether with arrears of purapad. The defendants were the representatives of 
thekanomdars and other persons claiming to be interested in the land in 
question and included defendant No. 20 wbo stated that certain land 
which was his property bad been fraudulently included in the plaint. The 
Subordinate Judge passed a decree for the plaintiff which was modified 
on appeal by the District Judge in favour of defendant No. 20. 

The plaintiffs preferred this second appeal, bringing on to the record 
as respondent only defendant No. 20, whose claim to the land, they con¬ 
tended, should have been entirely overruled. Defendant No. 20 prefer¬ 
red a memorandum of objections. 

Eamackandra Bau Sahcb and Banga Bamanujachariar, for appellants. 

Sundara Ayyar, for respondent. 

JUDGMENT. 

[363] The appellant has failed to join as parties to his second appeal 
the second defendant and eight others, who represent the mortgagee. In 
tbeir absence, tbe decree of the Lower Court cannot be varied, and we see 
no sufficient reason for allowing the appellant at this stage to bring them 
on the record. On this ground we must dismiss tbe second appeal with 
costs. 

As to the memorandum of objections, it was contended for the 
appellants that it cannot be heard inasmuch as the appeal has not been 
heard on the merits, and therefore there has been no hearing of tbe appeal 
within the meaning of Section 561, Code of Civil Procedure. Wo cannot 
accept this contention, as we consider that the question of non-joinder is 
one that arises in the appeal itself, and is not extraneous to it, as would 
be a question as to whether it was presented in proper time or not 
{Bamjiwan Mai v. Ghand Mai (D). Upon this question of non-joinder 
the appellant was heard, and it follows that there was a sufficient hearing 
of the appeal to entitle the respondent to be heard on his objections. 

As to the merits of the objections themselves they turn on questions 
of fact and accordingly we dismiss them also with costs. 


21 M. 353 = 7 M.L J. 279. 

APPELLATE CIVIL. 

Before Mr. Justice Suhraiaania Ayyar and Mr. Justice Davies. 


SethdRAYAR {Plaintiff), Appellant v. SHANMUGAM PiLLAl 
AND ANOTHER {Defendants Nos. 1 and 2), Bespondents. 

[19th and 24th August, 1897.] 


Svecific Relief Act _ Act I of 1817, Section 58, Clause (6)— Trusts Act-Act 11 of 3882, 

Code-Act XIV of 1882. SecHon 

obtained on a benayni mortgage by benamidar—Suit by real mortgagee-Declaration 
—Injunction. 


A mortgaged land to B as either agent or benamidar for C. B sued on the 
mortgage tod obtained a decree. C now sued A and B for a declaration that he 
was entitled to the benefit of the decree and had the right to execute it, and for 


• Second Appeal No, 1893 of 1896. 
(IJ 10 A. 687. 
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an injunction restraining A from paying the money to B and B from receiving 
the money from him : 

Held, that the plaintiff was entitled to the declaration, but not to the 

iojUDCtiOD. 

[R.. 17 C.L.J. 30 (32) : 1 N.L.R. 49 (51).3 

[334] Second appeal against the decree of H. T. Ross, District Judgo 

- of Tinnevellv, in apoeal suit No. IGl of 1895, raversing the decree of 

«M.353= A. David Pilki, District Munsif of Ambasamudram, in original suit 

7 M.L.J. 279. No 213 of 1894. 

The material allegations in the plaint were as follows 
“ For the sum of Rs. 163-8-6 due for paddy and for Rs. 3 due in 
ready cash, both amounting to Rs. 166-8-6 payable by the second 
defendant to the said zemin according to the custom of the said 
“ zemin and as per terms of tha patta for fasli 1296, a registered 
■■ hypothecation deed was obtained for the plaintiff the second 

detendact on the 7th September 1838 in the name of the first 
"defendant, who was at that time the sampirathi of the said zemin on 
“the security of the property mentioned in the list, with stipulations 
"that, out of the said sum, Rs. 83 and the interest due on the whole 
(principal) sum at the rata of 1 per cent, pei-mensem should be paid on 
" the 14t.h October 1888 (corresponding to 30th Perattasi of Andu 106 ), 

" and that the remaining sum of Rs. 83-8-6 should ^ 

“ at the same rate on 10th April 1839 (oorrespoiiamg to 30th Panguni of 
"the said Andu), and that, if there be default in nayieg on the first 
“instalment, the whole amount should be paid in a lump with interest 
" at the said rate without regard to subsequent instalment, and with 
somrother stipulations. The said deed was kept among the said 

to be known that the first defendant had before being 
“ dismissed from the said post of sampirathi, fraudulently taken away the 
" si “hTpotheoation deed and has, conoealing the truth, fraudulently in- 
“ stRuted rsuit as plaintiff against the said second defendant in original 
" su t No 152 of 1892 on the file of the District Munsif of Ambasamud- 
" rim asTf the said document was only executed for his own benefit, 
“ Zt he has obtained a decree, and that, on his app .cation for a public 
" auction silo of the said property, the sale of the said property is fixed 

" ^niainiircki’ming that defendant No. 1 bad no right to the 

amounUecured by the hypothecation deed or to the benefit of the decree 

obtained thereon, prayed for a decree as lollows 

“(1) Declaring that, as the amount of the decree m original 
» w T^9Tlfiq2oD this Court’s file referred to above, namely, 
■■ 5 3^ tigethM with subsequent interest thereon. p55] belong to 

■' fh® rkintiff h°af thi r^ht to be in the position of the first defendant in 
•• th'e Secrei in original suit No. 152 of 1892 and to take out exeeu- 

tion “J^jYsru'iijViermrnent injunction against the first defendant 

;; prohibiting him 

demand and as the Court may deem proper. 
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The District MudsK hold that tlie bond in question in original suit 
No. 152 of 1892 was executed for the benefit of the plaintiff and not for 
that of the first defendant, and that the former and not the latter was 
entitled to the benefit of the decree. He accordingly passed a decree 
as follows:— Tnat plaintiff is declared to be entitled to the amount of 
" the decree in original suit No. 152 of 1892 and to apply for execution of 
the said decree ; that first defendant is restrained from receiving the 
said amount from second defendant and the second defendant from 
“paying the said amount to first defendant.” 

The District Judge reversed the decree and dismissed the suit on 
the ground that it was not maintainable by tbe plaintiff. 

The plaintiff ureferred this second appeal. 

Pattahhirama Aijiiar and Sivarama Ayijar, for appellant. 

V. Krishnasarni Ayyar, for respondent. 

JUDGMENT. 

Upon the allegations of the plaintiff, his case may be considered on 
the footing either that the first defendant was his agent, or that he was 
his benamidar. If fii st defendant was an agent, the plaintiff is entitled 
to obtain the advantage gained by the first defendant in securing a decree 
upon the bond. Whether first defendant’s action in obtaining the decree 
was rightful or wrongful is immaterial. This has long been established 
law (Taylcr v. Plumer (1)). 

If first defendant was a benamidar, the result would be the same, 
for he would be in the position of a trustee (Sections 91 and 95 of the 
Indian Trusts Act, 1882). 

[356] The only remaining question is as to the relief to be given. 
The injunction prayed for cannot be granted under Section 56, Clause (b) 
of the Specific Relief Act; bub, if the plaintiff’s case be true, he is entitled 
to the declaration granted by the Munsif subject to the plaintiff reimburs¬ 
ing the first defendant the costs incurred by him in obtaining the decree. 

It was contended that such declaration would be fruitless and should 
not be granted, but we do nob agree in this view. Such a declaration 
being binding on the parties would entitle the plaintiff to apply for the 
execution of the decree under Section 232 of tbe Code of Civil Procedure, 
which has been held applicable to a case like the present [U/nasoondury 

Dassy v. Brojonath Bhuttacharjee (2)). 

The Judge was therefore wrong in holding that this suit was not 
maintainable. We accordingly reverse his decree and remand the ap¬ 
peal for disposal on the merits in the light of the above observations. 

Oosts will abide and follow the result. 

No order is necessary on the memorandum of objections as the 

Lower Court’s decree has been reversed. 


(1) 3 M. & S. 562. 


( 2 ) 16 0 . 347 . 
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appellate civil. 

Before Mr. Justice Shephard and Mr. Justice Boddam. 

BAlIiYYAR {CoimUr-petitioner-Plaintiff), Appellant v. 
RamaYYAR [Petitioner-Defendant) t Respondent. 

[4th November, 1897.] 

A ^ J . 1 -# iftftQ Sections 244. 258. ZM—Uncertified adjust- 

^"''\nenToTof'‘court wUhl Icree-holdtr-Subseguent executwn-Fraud oj decree- 

holder. .. 

nnfc of Court between ft decree-bolder and a judg- 
An adjustment was certiBed to the Court. The decree- 

ment-debtor m August 1893, debtor’s agent that the requisite petition 

holder lalsely stated 

certifying the adjustment had be P , j ^ at the Court-sale and 

have the sale set aside. xt 

C L Ind.'cas’t";™!. f m im. = 16 C^:^: 

9 r 3 = f 3 ’lnd Cas 63; Doubted, 29 M. 312 = 16 M.L.J. 33.] 

TSfM'} Appeal against the order of S. Gopala Chari, Subordinate 

Civil Procedure Code. Section 311 . and it was ^ 

had been adjusted bv agreement and that .was ar g 

holder should report the adjns ment ‘°^JJ®^Conrt^and^^^^^^^ P ^Y^^ 

the sale be set and proceeded on the same facts. The first 

Procedure S°c^disallowed on the ground that the allega- 

“iSifntLtlsfY the -fiU^ 7 “ 3 %°Vg:Lra ihat iltnuS 

fc''°ned ?s1he“det6Ddant had omitted to report the adjustment to 
be entertained, as Oetena ^ j 33 ge however, on appeal 

““17 £ S77 ...’..B. .b.b.Bf.. tb*. 

Trl«l7“al7S“?rftti“p’Sa ra7b.fono.bg .moog otb» 

' No facts have been proved by the defendant to justify the Court 

■' rbr r 

•• Co'nS'nS Sroicnt-aebtor applied to compel the decree-bolder to 

“"“ 5 ’' Iifnmi?;thet"wl^ such an agreement and breach, the defend- 
“ ant’s remedy is not in execution proceedings. _^ 

• Appeal against Appellate Order No. 23 of 189&. 
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Sankaran Nayar, for appellant. 

Bamahrishna Ayyar, for respondent. 

JUDGMENT. 

On the 3r<l AuRust 1893 there was an adjustment out of Court be¬ 
tween the decree-holder and the judgment-debtor On the 19th -^“Sust it 
was falsely represented to the judgment-debtor s brother-in-law who acted 
for him, that the requisite petition certifying adjustment to the had 

been presented; notwithstanding that, decree- holder proceeded w th^ 

execution end obtained leave to bid at the sale which took 

rasal SoDtember The fact of the sale came to the knowled^geof the judg 

jSSiSHS’SlSSS 

facts found by the Subordinate Judge the Court could not 

dismissed the petition holding that, un ei dulv certified We are of 

opinion that the proviso to Section 258 does noi, a > p 

a- 

nized as such by the uoun exeouu 5 ^ j;„ofrYyanf hnh onlv as a 

the iudgment-debtor P'‘Oving judgment-debtor is 

there has been a fraud on the doubt about 

found by the Subordinate 

it It is clear that, if the Court a ^ would never have 

holder would not have bad leave Court upon which 

,d..» pu... I. ™.ia b. ..™iw i. b.™- 

.b, .1 ISbM.,. Bb. .. b>»-» «“ “»• 

We dismiss the appeal with costs. 


21 M. 331 (F.B.). 

appellate civil—eull bench. 

Step Aa-Au , .1 .. 

should remain in °x sum or for the payment ol rent. 

' fletth." th^rtminent wa. a usufructuary mortgags and uot a feasa, 

[869] CASE referred by the BoArd o' Ee;enue for 
the High Court under Sts mp Act, 1879, Se^ - 


the opinion of 


Befecred Case No. 19 of 1897. 
(1) 2 M. 264. 
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The case was rererred with, inter alia^ the following observations :— 

observed that in satisfaction of a sam of rupees one hun- 
dred and twenty comprising rupees eighty made up of rupees fifty-three, 
principal and interest, due on a former document, and of rupees twenty 
seven, loan taken on the date of the document, and rupees forty, future 
interest on the above sum of rupees eighty calculated at eight annas for 
every rupee, the claimant under the document is to enjoy for twelve 
years certain specified lauds of the executant which are already in the 
claimant’s possession at an annual rent of rupees ten as agreed between 
them, that the claimant should pay a road-cess of annas six every year 
for the said land and that he should deliver back the lands and the 
document to the executant at the end of the twelfth year.” Reference 
n^er Stamp Act, Section 46 (l), was quoted as supporting the view that 
the document should be stamped as a lease and not as a mortgage. 

The document in question was as follows:— 

^ ^ Lease deed of a piece of land, dated 16th June 1896, correspond' 

^ ing to Tuesday the fifth day after the new-moon in the third month of 

^ Durmukhi year made in favour of Pedda Appalasami Garu, son of Rapeti 

^ Appadu, Gavara caste, cultivator, residing in Venkapalam, hamlet of 

^ Sitanagaram, attached to Anakapalle sub-district, Anakapalle taluk, 

^ Vizagapatam District, by Ramadu and Ammatalligadu both sons of 

^ Marvadapudi Gangadu, Chuckler’s caste, service inamdars, residing in 

^ Sibanagaram of Anakapalle sub-district of Anakapalle taluk of the said 
district. 

^ The amount of principal and interest as per document executed by 
us in your favour on the 3lsb July 1891 is rupees fifty*three and the 
amount due as per grain and cash account struck between us, both 
^ parties being present, is rupees twenty-seven, making a total of rupees 
^ eighty. Adding to this principal, rupees forty, future interest, at half a 
^ rupee, for every rupee, the total comes to Rs. 120 (in letters rupees one 
^ hundred and twenty). For the above you are to enjoy for twelve years 
^ from [360] this date to the end of Plavanga year the income of our 
^ service inam dry half a visam land of our ancestors, lying within the 
^ boundaries hereunder given, already in your possession and enjoyment 
the rent whereof has been agreed between us to be rupees ten a year. 
The said land is situated in Venkapalam to the south of Venkapalam of 
Sitanagaram, hamlet attached to Anandaparam Tana, Vizianagram 
Samastanam, Anakapalle sub-district, Anakapalle taluk, Vizagapatam 
District. Besides you will have to pay road-cess six annas for the said 
land. At the end of the period our land and document should be deli* 

" vered to us.” 

Counsel were not instructed. 


JUDGMENT. 

In our opinion this is a usufructuary mortgage under which the rents 
and profits were estimated to satisfy both principal and interest, and 
accordingly no accounting on either side would become necessary. The 
case is quite different from that to which the Board refer. 



(1) 7 M. 208. 
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31 H. 360 (F.B.) = 1 Weir 659. 

APPELLATE CRIMINAL—FULL BENCH. 

Before Mr. Justice Shephard, Mr. Justice Subraviania Ayyar, 

Mr. Justice Davies, atid Mr. Justice Boddam. 

Queen-Empress v. Jayarami Reddi.^ 

[16th September. 5th and lObh November. 1897.1 

Arms Act^dctXlof 1873. Section of unserviceable fire-arm ivithoul a 

license. 

A tevoWee with a broken tcigger is vv.thiu the delioitiou of "arms m Indian 

Arma Act 1878, Beotion 4, 

that it is in an unserviceable condition is not conclu^i . 

(Of.); 72 P.W.R. 1910 : 1 S.L.R- 18 (19).] 

Appeal on behalf of Government under Criminal f 

Magistrate of tbe offence of P pj ^ j fj^aistrato. It appeared 

having been dispossessed of ake but the spring of the 

that the revolver in 1“®®?'°° J |i°„iy not serviceable at the time 
trigger was broken, and it It was also found that at the 

when it was in the possession o reniired and rendered serviceable. 

cost of a few rupees it could have been lepaired^an^^^^^ 

On these facts the nj accordingly reversed the conviction. 

™ - A 0, r. „d 

B..s?rr.crr£ >” 

ORDER OP REPBRENOE TO THE FUEL BBNCH^ 

In view to the ’tj.weJ Appellate CoJtTnd'J we^nd it 

has been interpreted by the igga.. of which is out of order, 

impossible to hold that a “iL'aefnition of “arms” in Section 

does not, tor that reason, u®”® . resolve to refer the case to ^ a Full 
4 of the Arms Act (XI of }^J '• ■ g^sen v. SiddappM is qor- 

Benoh to decide whether revolver in the present case does or does 

rent, and to consider whether Act. . ^ 

not come within the definition before the Fall Bauch constituted 

This case next came on for bean „ 

as above. (M,. R B PoMicii), for the Crown, oontended 

The Public Prosecutor f, revolver was not serviceable 

that the offence was eBtabhshed^ltYligbJY^,^^^-- 

---Criminal Appeal No. lU of 1897. 

(1) 6 M, 60. 
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as such in the oondikion in which it was purchased and was in the posses* 
sion of the accused. The object of the Act was to .secure that in* 
formation of the possession of arms and ammunition should be furnished 
to Government, and the possession kept under the control of Government. 
The actual condition in which a weapon is, is immaterial. Whether for 
instance fifty thousand stocks and fifty thousand barrels are imported 
separately [362] or are imported together as fifty thousand complete 
weapons is entirely immaterial. Section 4 of the Act clearly applies to parts 
of weapons. [Sdbbamania Ayyar, J.—Would you contend that each 
portion or a part of a gun was within the definition of ” arms ”?] If it were 
absolutely unserviceable, I would not contend that it were so, but it is 
otherwise, if it can bo rendered serviceable. The decision in The Queen v. 
Siddappa(l) defeats the policy of the Act and places an unreasonable con¬ 
struction upon its terms. If that decision be maintained, it would be open 
to anybody possessing a revolver to remove the screw of the trigger and 
thus render it unserviceable as a weapon and thereby to evade the pro* 
visions of the law. Moreover, in the present case, the accused purchased 
with the revolver a supply of ammunition and in respect of this he is 
liable. [Davies, J.—He has not been charged with committing an offence 
as to the ammunition.] That is true, but the circumstance shows the 
intention with which the revolver was purchased. 

Mr. N. Subramanyam, for the accused : It has been found, as a mat¬ 
ter of fact, that the revolver was unserviceable. [SHEPHARD, J. — 
What has the Question of its being serviceable to do with the matter ? 
Is it not a gun ?J It ceases to be a gun when it cannot be used as such. 
In its present state it is not a gun. The only possible test is that stated 
in The Queen v. Siddappa(l). Any other test would bring within the 
purview of the section arms which were kept as relics or curiosities. 

JUDGMENT OF THE FULL BENCH. 

We think there is no doubt that the revolver in a case is a fire-arm 
within the meaning of the Act. The question is not so much whether 
the particular weapon is serviceable as a fire-arm, but whether it has lost 
its specific character and has so ceased to be a fire-arm. In referring to 
the serviceable character of the arm we think the decision in The Queen 
v. Siddappa(l) was not correct and that the proper test was lost sight of. 
Whether in any particular case the instrument is a fire-arm or not, is a 
question of fact to be determined according to circumstances. We answer 
the question in the affirmative. 

This case again coming on for final disposal after the expression of 
the opinion of the Full Bench, the Court (CoLLiNS, G.J. and Benson, J.) 
delivered the following 

[863] JUDGMENT OF THE DIVISION BENCH. 

The ruling of the Full Bench renders it necessary to set aside the 
acquittal. We accordingly do this, and we restore the conviction and 
sentence passed by the Joint Magistrate. 




(1) 6 At. 60. 
612 


¥11.] 


GIDDAYYA V. JAGANNATHA RAU 


21 Mad. 364 


21 M. 363. 

APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddavi. 


GibdayYA {Plaintiff), Petitioner d, JagannatHA EaU 
{Defendant), Bespondent.* [12fch Novamber. 1897.] 

Village Courts Act (Madras)—.4c( T of 1889, Section Power of District Munsif m 
revision. 

A District Munsif ha? no jarisdiotion to reverse the decree of a VillaRe Munsif 
on a question of evidenoe ; he can only revise the proceedings of Village Courts 
on the grounds mentioned in Section 73 of the Village Courts Aot. 

Petition under Civil Procedure Code, Section G22, praying the High 
Court to revise the proceedings of the District Munsif of Kurnool, in civil 
misoellaneous petition No. 560 of 1896, by which he reversed the decree 
Of the Village Munsif of Kuruool in original suit No. 118 of 1896. 

This was a suit tor Rs. 9-10-7, and the Village Munsif passed a 
decree for the plaintiff. The District Munsif reversed the decree saying;— 
I have carefully gone through the record, and the plaintiff s account is 
not free from suspicion. The reasons given by the Village IV^nsif for 
giving a decree in plaintiff's favour do not seem to be sound. He 

to have been led away noerely by probabilities . . . . ■ . 
explanation given by plaintiff in regard to his accounts is not satis¬ 
factory.” 

The plaintiff preferred this petition. 

Narai/ana ili/yarega''and Rafarama Ran, for pe^tioner. 

Mr. S. H. Bilgrami, Nizam-vd-din Saheb and Hyder Shenfi SaJnb, 
for respondent. 

JUDGMENT. 

The District Munsif has treated the matter as an appeal and has 

and in the District Munsif’s Court. 


• Civil Revision Petition No, 620 of 1896. 
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21 H. 364. 

APPELLATE CIVIL. 

Before Mr, JitUice Suhrarmnia Ayyar and Mr. Justice Davies. 

SuBDARAYA Ravuthaminda Nainar {Defendant No. 1), 
Appellant v. Ponnusami Nadar and others (Plaintiffs), 
Respondents.'" [27fch, 28bh and 29th October and 1st, 2nd, 3rd, 4th and 

16th November, 1897.] 

Transfer of Vrover[yAct—Aci IV of 18S2, Section 3G—Mortgage decree—Interest—Ccm- 
tract rate—Snbsequent interest—Civil Procedure Code^-Act XIVof lG%%Secti<m 209. 

When a decree for sale is passed id a mortgage suit, interest at the contract 
rate should be decreed for the period allowed for pa37ment by the mortgagor, and 
subsequent interest should be decreed at six per cent, only. 

[R., 21 A. 361 fF.B ); 23 A. 181 (P.C.) = 3 Bom. L.R. 51 = 6 C.W.N. 137 = 28 LA. 
135 = 7 Sar. P.C.J. 792; 34 C. 150=4 A. L. J. 109 = 9 Bom. L.R. 304*6 
C.L.J. l0G=n C.W.N. 249 = 17 M.L.J. 43 = 2 M.L.T. 76 ; 29 M. 170*16 
M.L.J. 133; 8 M.L.T, 387 ; 1 N.L.R. 43 ; 2 O.C. 37.] 

Appeal against the decree of V. Srinivasa Charlu, Subordinate 
Judge of Kumbakonam, in original suit No. 33 of 1893. 

This was a suit to recover Rs. 24,000, principal and Rs. 41,319, in¬ 
terest, due on a mortgage bond, dated the 17th of January 1881, and 
executed by defendant No. 1 on behalf of defendant No. 2 in favour of 
one Tavasumuttu Nadar, brother of plaintiff No. 1 and father of plaintiffs 
Nos. 2 to 4. The provisions in the mortgage bond regarding interest 
stipulated that the interest accruing at the rate of ten annas per cent, per 
mensem be paid on the 17th of January of each year; that, in default, 
interest be charged at twelve annas per cent, from date of default; that 
the principal amount be paid on the expiry of seven years; and that, in 
default, the same be paid with interest at one anna per cent, from date 
of default. 

[365] The defendants pleaded that the mortgage has been discharged. 
This plea was found to be false in a suit between the same parties whiob 
resulted in the appeal referred to in the first sentence of the judgment 
below. 

The Subordinate Judge found that the amount due for interest 
up to the date of the suit was Rs. 38,095, and he passed a decree as 
follows :— 

“ That the defendants do pay plaintiffs in six months from to-day 
" Rs. 62,095, and proportionate costs and interest on Rs. 24,000 from the 
“ plaint date, that is, 20th of July 1893, at twelve per cent, per annum, 
"and that, in default of payment of the sums aforesaid, on or before the 
" date specified, the said hypothecated property or a suflScient portion 

" thereof be sold, &c.” 

The defendant preferred this appeal. 

V, Krishruxsami Ayyar and Natesa Ayyar, for appellant. 

The Acting Advocate-General (Hon. V. Bhashyam Ayyangar) and 
Pattahhirama Ayyar, for respondents. 

JUDGMENT. 

As to the plea of discharge it is dismissed under our judgment in 
Subbaraya Bavuthaminda Nainar v. Ponnusami Nadar (1). As to the 

* Appeal No. 14 of 1896. 

(1) Appeal No. 48 of 1896 (onreportad). 
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rate of interest allowed by the Subordinate Judge his decree must be 

modified by directing that the twelve per cent, pfir annum, the contract Nov. 16. 
rate, be allowed only for the six months within which payment was 
ordered by the decree (see our judgment in Subbciraya Ravuthamiyida 
NainarV. Ponnusami Nadar (1), and Narain Singh V. Jogendra LATE 

Narain Boy Ghoiodhury (2). Subsequent to that period, the plaintiff is OlVlL. 
entitled, in our opinion, to interest at six per cent, per annum, it ^ 
will be so decreed [Poresh Nath Mojnmdar V. Ramjodu Mojumdar (3).and 
Achalahala Bo&e V. Sarendra Nath Vey (4), the ruling in Aimlak RamV. 

Lachmi Narain (5) notwithstanding. 

The parties will bear their own costs. 


2t U. 366. 

[366j APPELLATE CIVIL. 

Before Mr. Justice Shephard and Mr. Justice Suhramania Ayyar. 

MarimUTHU {Plaintiff), Petitioner v. SaMINATHA PlLLAl 
{Defendant), Respondent.* f29th November. 1897.1 

Partnership-Settlement of accounts^Promise to pay balance. 

amount not asking lor an account to be taken ; 

Held, that the suit was maintainable. 

PETITION unJer Provincial Small Cause Courts Act IX of 1807, Sec- 

;; ship in oocoannts 3 ^^^ It is Illeged that, in the be- 

__ were accounts of the P» t j, accounts and struck a balance 

ginning of March 189o, tney o month This suit is 

;* of Es. 196, which ° ft one month, and the cause 

of action is given as the date on which he ^ 

“ The question is whether the ora p ^ jjjgh Court have held in 

“on which the suit ^e ^ ^UaSon ct a new 

Amathu v. Muthayy^)^ , Rntioo. This suit ought to have 

“ contract extinguishing the ol o ^ brought for dissolution and 

been based upon the ^The oral settlement and pro- 

wi.ai« .p .1 .u. ppop. i. “• 

The plaintiff preferred this petition. 

Tangavelu. Chetti. for petitioner. 

Sundara Ayyar, for respondent. 


ii 


It 


14 


II 


Oivil Revision Petition No. 46 of 1897. 
( 1 ) Appeal No. 13 of 1«96 (unroportoa). (J) 30 0. 360. 
(4) 24 0. 766. (6) 
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21 H. 366. 


JUDGMENT. 

[367] All we have to aay is whether, on the face of the plaint, a good 
cause of action is disclosed. The alleeation of nartnership dealings and 
of the settlement of accounts between the partners followed by a promise 
on the part of one partner to pay a liquidated sum to the other amounts 
to a contract supported by good consideration, and the law does not re¬ 
quire it to be in writing. The case of Amuthu v. Muthayya{l) does not 
appear to be a case of mutual dealings. The case in Hirada Karibasap- 
pah V. Gadioi Mnddappa(2) is more in point. 

VA^e must reverse the decree and remand the suit for disposal on the 
merits. Costs will be provided for in the revised decree. 


21 H. 867. 

APPELLATE CIVIL. 

A 

More Mr. Jmiice Shephard and Mr. Justice Suhramania Ayyar. 


Fischep {Defendant No. 2). Petitioner v. TWIGG AND OTHERS 
Plaintids and Defendant No. 3). Respondents.*^ 

[29th November, 1897.] 

District ^\unidpaUtxes AcHMadrai)^Act IV of 1864. S*.ctions 63. 26Q—Hittse-Mr 

assessed on school biiildinrjs.^Suit to recover tax payable under protest, 

House-tax and water-tax was levied under the District Muoicipalities Aot 
(MadraR), 1884. Section 63, on the School baildios? of the Native College 
Madura (wliioh were exolusivelv used for charitable purpoies). aud was paid by 
the managers of the college, who sued in the Small Cause Court to recover the 
amount: 

Bela, that the tax was illegal and the plaintiffs were entitled to recover. 

[F.. 6Ind. Cas. 675 (680).] 

Petition under Provincial Small Cause Courts Aot IX of 18S7, 
Section 25. praving the High Court to revise the prooeedings of 
T. Ramasarai Avvangar, Subordinate Judge of Madura (West), in small 
cause suit No. 652 of 1896. 

Suit for Rs. 124 paid under protest on aooount of house-tax and 
water-tax by the plaintiffs, who were the members of the Managing 
Committee of the Native College, Madura, to defendant No. 1 impleaded 
as the Municinal Council of Madura, of which defendant No. 2 was 
Chairman. The tax had been levied in respect of the college buildings. 

[368] “ Plaintiffs ’ case." said the Subordinate Judge, “is that the 
' buildings are the property of Government, and have been lent to the 
' plaintiffs free of rent for being used exclusively for educabional purposes, 

‘ that the Native College is not a proprietary institution managed by the 
‘ plaintiffs for their own benefit, but it is purely a public one. the income 
* derived from fees and other sources being wholly spent for the^ promo- 
‘ tion and encoui-agement of education, that the college buildings are 
'exclusively used for charitable purposes, and as such, are not liable to 
' municipal taxation under Section 63 (1) of the District Municipalities 
‘ Aot IV of 1884 (Madras)," 


* Oivil Revision Petition No, 62 of 1897. 

(1) 16 M. 339. (2) 6 M.H.O.B. 197. 
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The Subordinate Judge passed a decree .^V^a're 

inter alia " I have no doubt that the college buildings at Madura aie 

•• used exclusively for charitable purposes. The iJjpa,ufcy 

“ students and the grant given by the (lovernuieot and the P^‘ ^ 

“ would not destroy or take away the real purpose for which the buildings 

“are used.” 

Defendant No, 2 preferred this petition. 

RangachariaTt for petitioner. 

V. Krishnasami Ayynr, for respondents. 

JUDGMENT. 

It must be assumed that the school buildings -- 

ly used for charitable purposes. That being so le . “ ^ Section 

ed from the operation of the notification ^hat ru^ he made under beo^^^ 
63 of the Act. A tax upon such buildmgs and o he similar bu.i^^ 
tioned in the exception is not one which “an be o 
therefore it cannot be said that t e ax 'jas ^ ^ petitioner’s 

case is thus distinguishable from the case 10 ^ Wa nrofer to base our 

SSZS S='.K‘ 

fhZ r z.‘ ZoZd“ir.h: .z i.... i. .k. 

ed is protected by the proviso to Section 262. 

We dismiss the petition wit h costs. 

21 M. 369 = 8 M.L.J. 6. 

[369] APPRLIiATB CIVIL. 

Before Sir Arthur J. H. CoUin^ Kt.. Chief Justice and 

Mr. Justice Benson. 

KUPPUSAMI CHETTI No. 2), 

on payment ol Rs. lOO. • j 

HeU. that the suit should be dismissed. , . 

. • St the decree of P. Srinivasa Eau, Judge of the Madras 

Appeal against the deoree o 

City Civil Court, in original as follow:— 

This was a redemption amce deceased, and defendant No. 2 

In 1673 one R=’“f^Kistnappa Chetti, since deceased, and 
mortgaged two houses to o together with interest, and 

defendant No. 1, to secure obtained a deoree against the mortga- 

in 1874 one TiruvengadrsacciNaik o and brought to sale and with leave 

gors in execution of which "“";^«^;arsubject to the mortgage, and in 
of the Court purchased one of the houses ^^--- 

(1) 19 M. 10. 
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1895 Tiruvengadasami Naik conveyed his interest therein to the plaintiff. 
The plaint contained, inter alia, the following allegations :—By appor- 
tioning the principal sum of Rs. 200 between the two items of the mort¬ 
gaged property, there is now due in respect of house premises No. 31 
aforesaid by the mortgagor to the mortgagee Rs. 100, which sum the 
plaintiff is ready and willing to pay to the defendant, of which the 
defendant before filing this plaint had notice.” 

The prayer of the plaint was as follows :— 

That she may redeem the plaint premises, being one of the items 
of the mortgage referred to in the plaint. 

[370] “ That the defendant may be ordered to reconvey the said 
premises to her upon payment of the said sum of Rs. 100 with such 
costs as the Court may order to be named by the Court.” 

The chief issues settled were the first and the third which were as 
follow:— 

“ 1. Whether the plaintiff’s vendor had a right to redeem the plaint 
property ? 

“ 3. If, under any circumstances, the plaintiff is entitled to redeem 
"the property, what is the sum of money which he should pay for the 
" redemption ?” 

As to these issues the Judge said— 

" As to the first issue—it is quite clear that plaintiff's vendor Tiruven- 
“ gadasami Naik had a perfect right to redeem the property, forhe purohas- 
" ed the same when sold in execution of the decree passed in original suit 
No. 794 of 1873 by the High Court against the owners of the property, 

" viz., the second defendant and deceased Ramakistna Naik; and the sale 
" was duly confirmed (Exhibits B, C and D). And hence it follows that 
“ the plaintiff, who purchased the property from the said Tiruvengadasami 
“ Naik, is entitled to redeem the property on his own account. I find the 
" first issue in plaintiff’s favour.” 

” As to the third issue—this is the most practical issue ; in fact this 
" is the only real issue to be determined in the suit,—namely, what is the 
‘ sum of money which the plaintiff has to pay to first defendant for 
" redeeming the plaint house No. 31 ? 

** First as to the principal amount of the mortgage debt. Admittedly 
the debt was Rs. 200 ; and for this, two bouses were mortgaged, fu., 
"the plaint house No. 31 and another house No. 39. The first defendant 
" requires that the plaintiff should pay him the whole of this amount of 
" Rs. 200, while the plaintiff states that, as he has purchased only one of 
" the two houses mortgaged to first defendant’s father, he is liable to 
" contribute only one-half to the secured debt; and that this one-half is 
"Rs. 100. This contention of the plaintiff is quite lawful, having the 
" sanction of Section 82 of the Transfer of Property Act. From the 
" evidence of the witness examined, it appears that out of the two houses 
" by which the first defendant’s debt is secured, the bouse No. 39, which 
" is not now in dispute, is more valuable (worth between Rs. 400 and 

* Rs. 500) than the bouse No. 31 which the plaintiff now seeks to redeem 
' (worth between Rs. 250 and [371] Rs. 300) ; and yet the plaintiff 
" offers to pay one-half of the mortgage debt, which I consider to be a 

* very fair offer, and it is not shown how it is otherwise.” 

Defendant No. 1 preferred this appeal. 

Ganapati Ayyar, for appellant. 

Bamanujachariar, for respondent No. 1. 
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JUDGMENT. 

The Judge is in error ii> supposiug that the plaintiff having PU>;“ha9ed 
a portion ol the mortgaged property is at liberty to «deem that portion 

only without redeeming the rest. This is clear “f/%®Xe7v 

ly enacted in the last clause of Section GO of ‘he Transjer °f 

Act (see also Timjnappa v. Lak^ihinauma (l)). e ^ . redemption 

.1 A.to. .hloh the >. «. »- 

I'SStXwrb, 

by different mortgagors, or when, being all t o ‘ Roqhu 

there are prior incumbrances on some of the pi . 

Nath Pershad v. Earlal Sadhu (2)). dismiss 

We must therefore reverse the deciee ol the Lowe 

plaintiff’s suit with costs throughout. 


21 H. 371. 

appellate civil. 

Before Mr. Justice Suhram ania Avva r and Mr. Justice Boddam. 

MAIDEN (Defendant No. 3). Appellant v JANAKiRAMAyVA 
‘^and others ^Pl^^intiffand DeMdanU M^ l and 2), 

Respondents.* [3rd February, 1898.J 

.. n 11 Mrxtnfi lirofits left to be determined in 

o7drte7iFaiiia\i« o/ appeal against decree. 

In a suit for laud with mosne profits 

which the amount of mesne promsw^ being the date of the suit. The 

date from which they on tte ground that he should not have 

defendant appealed against the decre the g valuation of the appeal 

been decreed to pay S/es^ was included on account 

[373] for the purposes of the Court tees Aoc. ootaiog 

of the mesne profits : ,p,„eet of the mesne profits subse- 

Held, that no stamp duty was payable in respect of 

quent to the institution of the suit. , ^ m fii'i 1 

n... dc.c .,.... 0.W ». .0.-. .... c.... .. «.«■». 1 

A » inst the decree of T. Ramachandra Rau, Suhordmate 

Appeal against ^ , loqfi 

Judge of Kistna. in original suit o. plaintiff also asks for a decree 

This was a suit for land >“ and subsequent mesne 

for mesne profits for the years bim. The Sub¬ 
profits up to the date of the e .uj^g defendant deliver possession 

ordinate Judge passed a decree that the third 

to the plaintiff of the lands m ^ Amount thereof to be 

determined *“ that the third defendant should pay to the 

for mesne pronts, but aecroou u 

plaintiff Ea. 779-10-0 as ground that he should 

Defendant No. 3 preferred ‘ofit® or costs, and. in the 

not have been made liable lor e purpose of assessing ^e 

computation of the value of the appeal for P P profits 

Court-fee. he did not include any sum on aocou _ 

left undetermined^_ 


Aoneal No. 109 of 1897. 


(1) 5 M. 386. 
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Etiraja Mtidahar, for appellant. 

Paitabhiravia Ayyar and Venkataramd Sarma, for respondent No. 1. 

Sriranmhi Sastri, for respondent No. 2. 

Sivasami Ayyar, for respondent No. 3. 

JUDGMENT. 

Having regard to i2awa&m/iwa Bhikajir. Bhimabai (1) we must hold 
that no stamp duty was payable in respect of the mesne profits, subsequent 
to the institution of the suit, viz,, for fasli 1305, which profits are 
comprised in the appeal. 

The only contention urged with reference to the merits is that the 
Subordinate Judge’s conclusion that the plaintiff’s vendor had consented 
to the arrangement under which the third defendant held possession is 
against the weight of evidence. The sole evidence in support of the 
contention is that of the third defendant himself. We think the 
Subordinate Judge was right in declining to accept that evidence for the 
reasons given hy him. We see no reason to interfere with the order made 
as to costs. 

The appeal is dismissed with costs. 


21 M. 373=^8 H.L.J. 139. 

[373] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Davies. 

In Appeal No. 66 of 1896 :~ 

Mahabala Bhatta and another (Plaintiffs), Appellants v. 
Kunhanna Bhatta and others (Defendants), Respondents. 

In Appeal No 42 of 1897 :— 

Mahabala Bhatta and another (Plaintij^s), Appellants v. 
StJBBANNA Bhatta and others (Defendants), Respondents* 
[20bh, 24th and 25th January and 28th February, 1898.] 

Civil Proecdure Code—Act XlV of 1882. SectionSl—Misjoinder ^Tenants in common — 
Benami mortgage —Suit by some of the heirs of the real mortgagee -Evidence of 
henami-’Limitatwn—Joinder of causes of action ^Specific Relief Act—Act I of 
1877, Section 42. 

Id 1880 A and B joiotly advanced moneys on the security of a usufructnary 
mortgage which was taken in the name of B. In 1681 A alone advanced moneys 
on the security of usufructuary mortgages which were likewise taken in the name 
of B. A died leaving three sons, of whom the plaintiffs were two. The plaintiffs 
having become divided from their brother now brought suits in 1694 against B 
and the mortgagors for a deolaration of their rights to the mortgages and for 
possession of the documents and for rent of the land which had been collected by 
6. It appeared that there bad been no denial of the plaintiffs* rights before 
1869. that no rent bad been collected for several years before salt, the mortgagors 
who bad remained in possession as lessees after the execution of the mortgages 
having refused to attorn to B : 

Held. (1) that the suits were not barred by Soeci6c Rslief Act, Section 42. for 
want of a prayer for possession : 

(2) that the suits were not barred by limitation save as to the claim for 
rent; 

(3) that the suits were not bad for the non-joinder of the plaintiffs' brother { 

(4) that the transactions having been proved to be banami in character, the 

* Appeals Nos. 66 of 1896 and No. 42 of 1897. 

(1) 15 B. 416. 
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plaiatifig were entitled to declaration o! their two-thirds tight under tbo 
mortgages of 1884 and a like declaration as to half of the mortgage of 1880 ; and 

(5) that tho plaintifls were entitled to pojsession of the mortgage documents 
of 1884 and the other documents connected iherewith but not the others. 

[F 30 M. 298 = 17 M.L.J. 324 : R. 34 B. 13 (54) = 11 Bom L R. 273 = 3 Ind. Caa. 
837 ; 28 M. 457 = 14 M.L J. 401 : 33 M 436 (438) =5 Ind. Cas. 774 = 20 M.L.J. 
344 = 7 M L.T 102; D. 23 M. 190.] 

Appeals against the decrees of U. Achutan Nayar, Acting 
ordinate Judge of South Canara. in original suits Nos. 28 and [374] 29 
of 1894, in both of which the plaintiffs, wore two of the sons of one 
Ramayya Bhatta, who died leaving also a third son Subbanua Bhatta who 
was nob a party to the suit. 

In the first case the defendants wore a mortgagee and the two mort¬ 
gagors of certain land. The plaint alleged that the mortgage, which was 
usufructuary and bore date the 25th of April 1884, was exeijuted in the 
name of the first defendant as benamidar for the deceased Ramayya 
Bhatta, to secure repayment of Rs. 4,700, which had actually been ad¬ 
vanced by him and not by the first defendant. It was further alleged that 
the mortgagors had rented the land from the mortgagee in his capacity as 
benamidar and that the plaintiffs were in possession by them as their 

tenants. 

The plaint further alleged as follows , oor, u- 

" After the death of plaintiffs’ father, which took place m 1887, his 

brother-in-law, Kambar Subbanna Bhatta, gob possession from the plaint¬ 
iffs of the mortgage deed and other documents relating to the mortgaged 
property except the lease of 25th April 1884, and the receipt m connection 
therewith on pretence of settling the dispute between the plaintiffs on 
the one hand and their brother Subbanna Bhatta. since divided by a decree 
of Court on the other, regarding the division of their property, and 
clandestinely made over the documents to his employer, the first defend¬ 
ant. who since September 1889 has begun to assert his own right and o 
influence the second and third defendants not to pay rents to the 

^^“*°The cause of action was stated to have arisen at the last-monbioned 
date, and in bar of limitation the plaintiffs alleged in their plaint as 

follows^-- defendants Nos. 1 to 3 and others on 28th October 

1889 iroTjnal suTt No. 41 of 1889 on this Court^ Twardr 

of action and though this suit was fully decreed by this Court, it was dis 

pCS to lb. !»,..« Ol 14 

and lease deeds wer V defendant be ordered to band over to the 

o the first defendant, “^hers relating to the property, and that 

tKf?ndartB brde“reod to pay to the plaintiffs their share of arrears of 
' * -fu r<i 7 Rl nrofits and interest. On these averments and on 

"Si Kite 
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also the two leases, dated 25th April 1884 and 2nd October 1886, res¬ 
pectively, were really obtained by plaintiffs’ father Bamayya Bhatta be- 
nami in the name of first defendant? 

“ (4) Whether the money, with which the mortgage was acquired, 
belonged to Ramayya Bhatta ? 

“ (5) Whether the plaintiffs are entitled to recover possession of the 
documents stated in the plaint ? 

*■ (8) Whether the rent has been satisfied in the manner alleged by 
the second and third defendants ? and 


“ (7) Whether the plaintiffs can maintain the suit without the 
junction of Subbanna Bhatta as party ? ” 

On the first issue the Subordinate Judge bold that the plaintiffs were 
not entitled to the deduction of time claimed; the second issue he decided 
in favour of the plaintiffs ; and the third, fourth and fifth against theoQ. 
The finding on the sixth issue was that defendants Nos. 2 and 3 had paid 
rent to defendant No. 1 as alleged by them, and in the result he passed a 
decree dismissing the suit against which the plaintiffs preferred appeal 
No. 66 of 1896. 

The second suit was brought against the same first defendant in 
respect of two similar mortgages taken in his name by the deceased 
Ramayya Bhatta on the 22Qd of May 1880 and the 9th of June 1884 
from defendant No. 10, who was the owner of the land and the chief 
defendant in this suit. The prayers in this suit were similar to those 
in the other. The material difference between the two suits was that 
the plaintiffs’ father had advanced only Rs. 1,500 of the sum secured 
by the first of these mortgages. Similar issues were framed in this 
suit, which was likewise dismissed by the Subordinate Judge, and the 
plaintiffs preferred appeal No. 42 of 1897 against the decree. 

The Subordinate Judge gave his reasons for finding that the mis¬ 
joinder of the plaintiffs’ brother was fatal to the maintenance of the 
suits in his judgment in the second suit where he said:— 

[376] “ The non-joinder in the suit of plaintiffs’ brother Subbanna 
Bhatta is said by the defendants to be fatal to the maintenance of the suit, 
but the plaintiffs say that he is not a necessary party having obtained a 
decree for partition against them. I think he is a necessary party to the 
suit. All that he has got by the decree in the partition suit is a declara¬ 
tion of his right to a share of the plaint property as against the present 
plaintiffs. Whether the present plaintiffs succeed or fail m this suit, he 
has his right to sue If the plaintiffs had made him a party to this smt, 
a second suit by him might be avoided. To original suit No. 41 of 1889, 
which was dismissed by the High Court on the ground of misjoinder, aU 
the three brothers were plaintiffs. Then the present plaintiffs did not 
think that the decree for partition obtained by him did disentitle him to 
be joined as a co-plaintiff with them. If the decree in the partition suit 
has not severed their interests as regards the plaint property, which I 
doubt, then the non-joinder of Subbanna Bhatta is fetal to the suit 
chala v. Vythialmga (1). Dwarka Nath Mitter v. TaraProsunm jjh 
Balkrishna Moreshtoar Kuntev. The MumctpalUy of Mahad (3) and Ala- 

gappa Ghetti v. Vellian Chetti (4)). 

Mr, B. A. Nelson and Narayana Bau, for appellants. 

■ Pattabhirama Ayyar, Sundara Ayyar and Madhava Bau, for rafi- 


pondents. 

‘ (li'e M. 2 V 


(3) 17 0.160 


(3) 10 B. 32 


(4) 18 M. 33, 
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JUDGMENT IN APPEAL NO. 6G OF 1896. 

The maberUl allegations for the plaintiffs were, brietly, that their 
father Kamayya Bhatta obtained banami in the first defendant’s name tbe 
usufructuary mortgage deed bearing date the 25th April 1884 for Rs. 4,700 
duo to him by the second and third defendants, that these defendants 
were, however, permitted to retain possession of the lands (mortgaged by 
them) as lessees under the lease granted to them at the time the mortgage , 
was executed, that, subsequent to the plaintiffs’ father’s death, which took g 
place in 1887, th^ first defendant, about September 1889, denied the 
right of the plaintiffs under the mortgage, and that he fraudulently obtained 
possession of the mortgage instrument and certain other documents 
from Kamhar Subbanna Bhatta, the plaintiffs maternal uncle, to whom 
the documents had been entrusted pending certain disputes between 
[ 377 ] the plaintiffs and their brother Subbanna Bhatta respecting the 

division of their property. 

The plaintiffs asked for a declaration that the mortgage belonged to 
their father and prayed for the recovery of the instrument of mortgage 
and the other documents referred to and for their share of certain rents 
collected from, or payable by. the second and third defendants under the 

I0&S0 

The second and third defendants admitted tbe title set up by the 
plaintiffs. But the first defendant denied that he was a mere benamidar. and 
averred that having paid the money himself, he was the real mortgagee. 
He also contended that the suit was unsustainable, since the P aintiCs 
brother Subbanna Bhatta had not joined in it. and since the plamtitfs. 
though out of possession of the lands under mortgage, had omitted to 
claim possession thereof as they were bound to do under Section 4*. of 
the Specific Relief Act. The defendant further urged that the suit was 

barred by limitation. . 3 1 : , 

The Subordinate Judge dismissed tbe suit having arrived at findings 

against the plaintiffs with reference to the Questions of 
joinder and limitation. But, in our opinion, the findings as to benami 
and non-joinder are wrong, and that as to limitation part y so Having 
come to this conclusion, it will be convenient, first, to deal with the case 
on the merits and then to discuss the points oi law raised. 

The onus of showing that the transaction was benami “O 

doubt, on the plaintiffs. But taking the evidence adduced ‘bis suit 
and in the connected suits which were tried ^vlth it by cou^‘ 
the parties we have no doubt that the weight of evidence is decidedly m 
faX of the view that tbe case of the plaintiffs is true. The second and 
third defendants as the plaintiff’s’ witnesses, fully support then case. No 

anb Thab was however. aoD m reoognibion of bis tible as cue real 
auD. xpac was, uuwoy , .. o, voluntary payments 

”T”i;.'°p.rr.ro 

Kamti. who is to th! SML'l:878]‘’father ^nd 

menb was executed for moneys neiougiug u E u.a naiA 

^ i. _e r>« aoA Q n rflnited in the document ^Jjjxnimt i) as paia 

that the sum ot Rs 624 -a-u reciceu ^ The other 

‘rurs.™ ‘isrr 
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them, said that be remembered nothing more about the matter than that 
one Akkari Banta got the mortgage executed lor the first defendant. The 
evasive replies given by him in bis cross-examination show that his 
evidence is worthless. Tbimmappanna, who also stated that the first 
defendant was renresented by Akkari Banta at the time of the execution 
of the document. IS an equally unsatisfactory witness ; and that appears 

_ to have been the opinion of the Subordinate Judge (Mr. Chandu Menon^ 

21 H. 373= before whom the witness gave bis evidence, as the notes with reference 
8H.L.J. 139. to the witness’s demeanour recorded in his deposition show. Eamayya 

Bhatta, another witness, whose evidence is similar lo that given by 
Tbimmappanna, is likewise untrustworthy. It is clear that there is 
considerable ill-feeling between the witness^and at least one of the plaint;^ 
ills, and that the witness was among those who had caused the plaintiffs’ 

mother to put forward an altogether untrue claim in the course of the 

partition suit instituted by the plaintifls' brother Subbanna Bhatta. but 
which suit terminated in a compromise whereby a division was effected 
acnoDg tbo brothers. There is do doubt that the witness .RacDayya 
Bhatta) was present at the execution of the moitgage, since be wrote 

Exhibit A in this case which came into existence at the same time as the 
mortgage instrument.. But be was then on friendly terms with the plaint¬ 
iffs' father tc whom he was related, and the witness’s presence on the 
occasion and the part be took in the transaction, rather indicate that the 
parly really interested in the transaction was the plaintiffs’ father and 
nob the first defendant. It is noteworthy that Akkari Banta referred to 

by the defendant’s witnesses was not called. 

Turning now to the important question of consideration for the mort¬ 
gage the Subordinate Judge himself says that the first defendant did not 

pay any portion of the amount. Though, as regards the comparatively 
small sum recited in the instrument as paid at the execution, a feeble 
attempt wae made to prove that the first defendant paid it yet. as ^ 
the payment of the remaininj- large sum of Es. 4,075, the first 
tailed to adduce any evidence whatever. Now, since it is the ease of both 
the parties that the transaction was not a sham but that there was full 
[3791 consideration for it, it is manifest that that consideration, not 
bavinfl come from the first defendant, must have come from some other 
person. That that person was the plaintifls’ father and none else is put 
beyond dispute by the testimony of Mahomed Bean, who, as one admit- 
Ldlv and Lst directly connected with the mortgage and the previous 
dealings which led to it, certainly knows the truth. According to his 
evidence The arrangement made about the bulk of the consideration in ques¬ 
tion was thisAt that time the second and third defendan sowed Maho¬ 
med Beari a sum of Ks. 4,075 ; the latter owed to the father 

Ter Kr5 000 and in oonsideiation of the second and third defendants 
giving to too p aintiffs’ father credit for Es. 4.075 on account of the mort¬ 
gage aLunt in question, Mahomed Beari gave up the claim he had 

the^bum of Es 4 075 was paid by him to Kambar SubbauDa Bhatta, 
the ; Rprao of evidence about it is forthcoming ? and 

why has neither the first defendant nor Subbanna Bhatta 

go toto the box to speak to such payment ? So far as Subbanna Bba _ 

U soocerned it is okar he would not go into the box, because he would be 
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confronted with Exhibit A in Appeal No. 42 of 1896, which completely 
negatives the truth of the story set up on behalf of the first defendant. 

We have no hesitation in saying that this exhibit is a genuine document. 

The two persons, wbose attestations it bears, prove that it was written by 
Subbaona Bhatta himself throughout. That evidence is absolutely 
unoontradicted, and a comparison of the writing of the document with the 
writing of the unquestionable documents produced lor comparison leaves 
no dopbt that the exhibit in question was written by Subbanna 21M. 373 = 
Bhatta. We cannot, therefore, agree with the Subordinate Judge in 8 M.L.J. 139, 
holding that it is not genuine; and, as already observed, it disproves the 
defence and establishes the plaintiffs case inasmuch as it is therein 
admitted in unequivocal terms that the mortgage in question was obtained 
benami in the name of the first defendant by the plaintiff's father for 
money belonging to him. With such practically conclusive proof in favour 
of the plaintiffs it is scarcely necessary to refer to other less important 
circumstances which support our [380] view and which are disclosed by 
some of the documents executed with reference to the transactions which 
preceded, the mortgage in question. We would only add that the plaintiff's 
case is not rendered improbable by the fact that first defendant and the 
plaintiffs’ father were of different castes, since Subbanna Bhatta, through 
whom bis brother-in-law, the plaintiffs father, carried on his money 
dealings, was, at the execution of the mortgage and before and afterwards, 
the first defendant’s shanbhogue or accountant, and it was not therefore 
unlikely that the first defendant was trusted in consequence of snch con¬ 
nection between him and Subbanna Bhatta. As to the possession by the 
first defendant of the mortgage instrument and the other documents 
relating thereto, several witnesses on behalf of the plaintiffs prove that, 
shortly after the death of the latter’s father owing to disputes between 
the brothers, those documents were handed over to Subbanna Bhatta for 
safe custody. He has not come forward to contradict this evidence . and 
he having subsequently become hostile to his nephews, it is to be inferred 
that he handed over the dooumeuts in question to his employer, the first 
defendant, and induced the latter to claim the mortgage right falsely as 
his own. We must, therefore, find that the first defendant was only 
benamidar and that the real mortgagee was the plaintiffs father. 

We now pass to the points of law urged. 

First, as to the objection of non-joinder 
Now the present action is one founded on tort; and as the plaintiffs and 
their brother Subbanna Bhatta had become divided, their interest under 
the mortgage is not joint but separate being that 

That tenants in common may, in such an action as the Present, at the r 
option either join or sever, seems to be clear law (Dicey on PartieSj^ru e 
80 paragraph 2) No doubt, according to the common law practice, when 

iTenant in common sued on a tort without ^ "as'Xed "be 

TaS way of'a Sea in abatement If. ^ i^'tte lljeTt- 

raised ha was entitled to proceed in the action. But then, it tne subject 

mattS S the olaiS was divisible, he could get his B^e e^d 

paretheopinionofthemajorit^^^^^^^^^^^ 

Tnt b^'otmo^U oWo^r of common with his co-tenants, 

aKeS as Ippras be has p roved his right to the possession in common 

( 1 ) 6Exoh. Rep. 791 (795). 
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with others and that the defendant having no such right is a wrong-doer, as 
against such wrong-doer he, the plaintiff, is entitled to recover possession of 
the whole. However this may be, there is no doubt that in the case of pro¬ 
perty indivisible one co-owner alone can recover it from a person that 
holds unlawful possession thereof. In Broadbent v. Ledward (1) a member 
of a club, who was as such proprietor of certain pictures jointly with 

- other members who were not made co-plaintiffs in the action, recovered 

21 H. 373= picfctires from one who had no right at all. Lord Henman, O.J., 
8 H L.J. 139. observed :—“ It is always unnleasant to defeat justice by adherence to 

‘ technical and arbitrary rules. In suing upon contracts the rule has 
‘ certainly been that all the contracting parties must be joined as co-plaint- 

* iffs, and advantage may be taken of the non-joinder without a plea in 
‘ abatement; but. as no express authority has been shown by Mr. Wight- 
‘man for the application of this rule to the action of detinue, we shall 
‘ decide against the defendant. If any inconvenient consequence arises 
‘ to the defendant from detaining the property of joint owners, it might 

* have hpen avoided by giving it un to any one of tnem. Pattesoo, J., 

said ;_“ The rule as to the consequence of the non-joinder of parties as 

‘ plaintiffs in actions founded noon contract is not satisfactory in 
“ principle, and ought not to be extended." Williams and Coleridge, 
XT., concurred. The principle of these decisions is still applicable, and it 
is clear that one tenant in common can sue in tort without joining 
others—see Boherts v. Holland (2) cited for the plaintiffs. 

It was contended, however, that the equity practice is different and 
oueht to be followed in this country. It is no doubt true that the general 
rule in Chancery is that all persons interested should be parties, and that 
under the old pracHce it was open to a defendant to take objection on the 
-round of non-joinder of a tenant in common hy way of demurrer {Brooks 
V Burt (H) ) Bat that rule is not, since the abolition of demurrers for 
want of nart!«. too inflaxible to aflmit of qualifications In Wr,ght V. 
Bobotham (4) [3«2] it was no doubt held by the Court of Appeal that one 
of two persons who had equal right to certain tjtle-deeds could not recover 
them without the concurrence of the other. Bnt there the defendant s 
possession was not unlawful, as Cotton and Lmdlev L., JJ took care to 
point out, implving thereby that their decision might have been different 
had the possession of the defendant been unlawful. Even in such a case the 
Court dir'loted the deeds to be deposited in Court the 

to inspect and make conies of thena. f’' # rnmmnn Pleas rests 

Wright V, Bobntham (4), the decision of the Court of Common Pleas rests 

on the ground that the plaintiff did not show a better right than the 

defendant to the possession of the deed, the title to which was ambulatory 

between those who have an interest in and may have occasion to use it, 

and each is entitled to keep the deed from the other so ^ng as he actu^ 

ally retains it in his custody and control bnt no lonpr We see therefore 

that either at law or in equity, since he ^ 

Supreme Court whereby nleas in abatement and demurrer for want of 

p^rtir were abolished, the remedy available when there is a defect of 

parries were » ’fiaxyTflqsel ME mWerdermanv. Societe OeneraU 

F6rt‘hat°p™4^^^^^ XVI, Buie 13, which empowers 

Courts to strike out or add parties so that the person who objects because 


(1) 11 A, &E m (312-19) 
(3> 1 Baav. 106. 

(6) 21 L.J.O.P. 189. 


(2) fl693) 1 Q. B. 665. 
(4) 33 Cb. D. 106. 

(6) 19 Ch. D. 246 (251). 
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of want of parties has nothing to do but to take out a summons asking 1898 
that certain parties be "added as necessary parties. It is necessary to Feb. 28, 

observe that the above case was decided when the order corresponding to - 

Section 31 of the present Code of Civil Procedure did not contain the 
word non-joinder." Notwithstanding the absence of these words the LATE 

Court treated the order as comprehending cases of “ non joinder " as OlVIL. 
well as “ mis-joinder,” Turning now to Section 31 of our Code which —■ 

corresponds to Order XVI. Eule 13. as it stood at the time of the decision 21 M. Sla¬ 
in Werdennan v. Societe Generale d'EIectricite il), and before it was ® 
amended by the addition of the word “ non-joinder,'’ we think a similar 
construction ought to be pub on it and the section must be held to 
amount to a direction to the Court not to dismiss a suit on the ground of 
non-joinder. The reason for such a provision is obvious. The rule as 
to parties is for the purposes of justice and the Court has ample powers 
under Section 32. CoJo of Civil Procedure, to [383] add parties whenever 
they ought to have been made parties or whenever without them the 
Court could not deal with the matter in controversy so far as regards the 
rights and interests of the parties actually before it. 

In the present case what the plaintiffs are entitled to in point of law 
is a declaration of their title to two-thirds of the mortgage-debt. Their 
right is separate from that of Subbanna Bhatta who is entitled to the 
remaining one-third though the debt is the same. In these circumstances, 

Subbanna Bhatta is not an indispensable party whom the Court will insist 
upon being brought before it, for he will not be directly affected by any 
decree in this suit; nor, in our opinion, is he a necessary party, that is, 
though not likely bo be affected directly by the decree, he is yet one who, 
as interested in the actual controversy, should be before the Court to enable 
it to adjudicate fully and finally as between the parties already before it. 

If he is made a co-plaintiff, no doubt, future litigation in the matter can 
be altogether prevented. But that can only be if he consents to be a co- 
plaintiff, which does not appear bo be the case. If, however, he be made 
a co-defendant, it is difficult to see how that could stop further 
litigation. If the plaintiffs succeeded they could get relief only in respect 
of their shares, and Subbanna Bhatta would be at liberty to sue in resnecb 
of his share. But if the plaintiff fail upon the question of benami, it is 
doubtful whether the decision would be res judicata between the first de¬ 
fendant and the co-defendant Subhana Bhatta (see Nabin Chandra Ma- 
zumdar v. MulUa Sundari Debi (2) ; but Contra Chandu v. Kunhamed (3) ). 

Even were this view wrong the first defendant might have moved 
the Court, if Subbanna Bhatta consented to bo a co-plaintiff, to add him 
as such, and, if he did not, to make him a defendant. The omission to 
adopt this course could not for a moment be held to warrant dismissal 
of the suit which has been fully tried and dealt with on the merits. 

EvPn at the present stage of the case we should and would have directed 
Subbanna Bhatta to be made a party if that would really serve the ends 
of justice. But, as shown already, we do not think it necessary that he 
should be brought on the record. Ho was himself one of the witnesses 
in the case and nothing was elicited from him to show that he raised 
any question affecting in the remotest degree the right of the plaintiffs 
[884] to obtain the reliefs claimed by them. The contention that the 
suit fails on the ground of non-joinder of Subbanna Bhatta must, there¬ 
fore, be overruled. 

0) 19 Oh. D. 246 (251). (2) 7 B.L.R. Appx. 38. (3) 14 M. 324. 
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The objection under Section 42 of the Specific Belief Act also fails, 
as the evidence leaves no doubt that the second and third defendants 
have for several years before the suit withheld payment of rent and refus¬ 
ed to attorn to the first defendant who cannot thus be taken to be in 
possession through them. 

As to limitation, the claim as to declaration is not barred, as 

_ there is no evidence to show that there was any denial of the title of the 

21 M. 373= plaintiffs before September 1889. Nor has that for the documents been 
8 U.L.J. 139. shown to be out of time. But the claim for the-rents received by the 

first defendant is barred. 

As to the second and third defendants, their liability for rent under 
the lease cannot of course be gone into in this suit. 

In reversal of the decree of the Subordinate .Judge, there will be a 
decree for the plaintiffs declaring their two-thirds right under the mort¬ 
gage of the 25th April 1884 and the leases, dated 25th April 1884 and 
22Dd October 1885, and for possession of those documents and those 
mentioned in the schedule annexed to the plaint. The rest of the claim is 
dismissed. The first defendant will pay the plaintiffs' costs throughout. 
The other defendants will bear their own. 


JUDGMENT IN APPEAL NO. 42 OF 1897. 

The real question in this case is as to what interest, if any, the plaint¬ 
iffs’ father possessed under the usufructuary mortgages of the 22nd May 
1880 and 9tih June 1884 executed to his brother-in-law K. Subbanna 
Bhatta, the first defendant, by Mahomed Beari. the tenth defendant. 
Exhibit A in the present suit which, for reasons given in our judgment in 
Appeal No 66 of 1896, we find to be a genuine document, is decisive of the 
matter, and according to it half out of the first-named mortgage belonged 
to plaintiffs’lather and out of Bs. 1.738-4-0. the amount of the second 
mortgage. Bs. 313-12-0 alone belonged to K. Subbanna and the remainder 
belonged to the plaintiffs’ father, the mortgages and the leases connected 
therewith being taken in the name of the former, for the benefit of the 
latter also. In reversal of the Lower Court’s decree there will be a decree 
declaring that the plaintiffs are entitled to two-thirds of half of the mort¬ 
gage under date the 22od May 1880. and to two-thirds of the mortgage 
under date the 9th June 1884. after [383] deduction of the sum of 

Bs. 313-12-0 from the mortgage amount and the same with regard to the 

leases connected therewith. - *. • 

The plaintiffs are not entitled to the custody of the documents m 

preference to the first defendant and those claiming through him and who 

also possess an interest under those documents. i. v - 

The question of the tenth defendant’s liability for rent cannot be gone 

defendant will pay the plaintiffs’ costs throughout. The 
other parties will bear their own. 
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Before Mr, Justice Subramania Ayijar ayid Mr. Justice Benson. Appkl- 

- LATE 

AravamUDU AyyaNGaR {Plaintiff and Petitioner), Appellant o. CIVIL. 
SamIYAPPA NaDan {Defendant Mo. 5 and Counter-Petitioner), — 

Respondent.* [7th and 9bh Daoembar, 1897, aad 4th Aoril, 1898.] 


Limitation-Order to pay mojiey—Money paid after due date. 

When an order hae been made for the payment of money in a suit on a certain 
date and the Court was closed oo that date, a payment made on the following 
day would be a good payment for the purposes of tho order- 

[F,, 3 C.L.J. 339=10G.W.N. 535; 14 Ind. Cae. 579 = 23 M.L.J. 221 (222) = 12 M.L.T, 
169; R.. 35 B b5(36) = ia Bom L.R. 818: 13 C L.J. 467 = 10 Ind. Gas. 51 
(53); 16 C.W.N. 721 (723) : 7 N.L R. 176 (178).] 

Appeal against the order of B. Macleod, Acting District Judge of 
Tinnevelly, in appeal suit No. 78 of 189o, reversing the decree of 
S. Mabadeva Sastri, Acting District Munsif of Satur, on miscellaneous 
petition No. 17 of 1895. 

The petitioner was the plaintiff in original suit No. 669 of 1893. 
The facts of the case were stated by the District Judge as follows :— 

“ According to the terms of the decree in original suit No. 669 of 

1893, the second instalment became payable on 6th January 1895 That 

day was a holiday and the Court re-opsned after the Christmas holidays 
only on 8th January 1895. The judgment-debtor put in a memorandum 
asking fora chelian to enable him to deposit tbe money in the Taluk 
treasury on 8bh January 1895. [386] No chelian aop'^ars to have been 

granted to him on that day. Again on the 9bb, the pleader for the decree- 
holder put in a receipt for the sum which the judgment-debtor was to 
have paid in Courband was ready bo receive the money. Tbe judgment- 
debtor did not put in his appearance that day, and the Court rejeotsd the 
memorandum for obellan put in by the judgment-debtor and passed an 
order ou the receipt pub in by the decree-holder recording it, as no money 
was paid that day on the 10th January; the judgment-debtor again 
offered to deposit the money in the Taluk treasnry and aonlied for a chelian 
through his pleader Subramania Pillai. He also applied by a petition on 
the same day asking the Court to have the money deposited on that day 
as having been paid on the 8bh January 1895. 

The petition put in on 10th January 1895 was returned on llbh 
January 1895 for quoting the section of the Civil Procedure Code under 
which it Was preseutad. The petition was presented again on the same 
day with the remark that as there was no special provision, the section had 
nob been quoted. That same dav the Ceurt ordered that ‘ the money has 
been deposited in time, no further order Is necessary’ without giving any 
notice to the decree-holder and behind his hack. The decree-holder applied 
on 12ch January 1895 to have the aforesaid order set aside and to have 
the deposit, male on lOch January 1895, declared as made bevond time. 
Notice was givsn of this application for review and the juigment-debtor 
put in his oounter-pebibion. Tna counter-petitioner states that he was all 
along ready to deposit the money in Court since 8bh January 1895, and 
that as no chelian was given him. he was not able to deposit the money 
on 8th January 1895. that though he was aU along waiting in Court, for 

* Appeal agkinsC Appellate Ordce No. 39 of 1897. 
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tbecheilaD on 9tb January 1895, he was called jusb when he had left fco 
the river and his petition was rejected. His payment of money on 10th 
January 1895 must, therefore, be deemed to have been made in time and 
that there are no grounds to review the order. 

' The fact of payment of money only on the 10th January 1895 is 
admitted. It is further admitted that the Court made the order on 11th 
January 1895 without notice to the decree-holder. No explanation why 
the counter-petitioner did not insist for a chellan on 8th January 1895, 
or why ha did not pay the money to the pleader for decree-holder who 
seems to have been all along ready to receive the money before the Court 
as appears by bis [387] receipt. I don’t believe the Court has power to 
extend the time fixed by the decree. The decree makes the payment on 
6 th January 1895 peremptory. As the Court was closed for the Christ¬ 
mas holidays on 5th January 1895 then and opened only on 8th January 
1895, the only course open to judgment-debtor was to have anyhow paid 
the money on 8th January 1895 if the Court was open. It is not said 
that the Court was not open on 8th January 1895. It is said that he was 
asked to coma on 9bh January 1895 for depositing the money. No deposit 
was made on the 8th January or on the day following. The payment on 
lOth January cannot, under circumstances, be taken to have been made 

on the re-opening day, i c., 8th January 1895.’ ,oo- u 

The District Munsif set aside the order of the 11th January 189o, but 
the District Judge on appeal reversed his decision holding that the defend¬ 
ant who appealed was not responsible for the delay and that the order 

referred bo sbould be maintained. 

The plaintiff preferred this appeal. 

Dcsikachariar, for appellant. 

V. Krishnasami Ayyar, for respondent. 


JUDGMENT. 

The last day for payment into Court would admittedly have been the 
6 bh January 1895 but for the fact that on that day the Court was closed. 
The first question is whether the fact that the Court was closed 

entitled the fifth defendant (respondent) to pay the money on the first day 
thereafter that the Court was open.i.c., on the 8th Januyy. We ^e 

was so entitled. The case Dabee Raivoot v. Heeramun Muhatoonjp cited 
by the respondent is a direct authority in favour of this view. The prin¬ 
ciple on which the rule depends is thus stated in Shooshee Bkusan Budro 
V Gobvid Chunder Bo7j {2) Although the parties themselves cannot 
“ extend the time for doing an act in Court, yet if the delay is caused nob 
“by any act of their own, but by some act of the Court itself--such as 
“ the fact of the Court being closed—they are entitled to do the act on 

“ the first opening day.” . 

We must, therefore, bold that if the money was produced m Court 
on the 8bh January, but was not actually deposited, not from any default 

of the fifth defendant, but owing to an act of the Coui*b or of its officers 

the requirements of the decree were satisfied and the plaintiff would 
not be entitled to claim the sum [388] relinquished. If, on the 
other hand, it were not so produced, or if its non-payment into the 

treasury was due to any default of the fifth defendant, the 

of the decree were not satisfied and the plaintiff is entitled to the 

sum relinquished. _- 


(1) 8 W.R. C.R. 223. 


(2) 18 C. 231. 
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The District Judge has not given a definite finding on the issue above 
stated. We must ask him to submit a finding thereon within a month 
from the date of the receipt of this order. Fresh evidence on both sides 
may, if necessary, be taken. 

Seven days will be allowed for filing objections after the finding has 
been posted up in this Court. 

[In compliance with the above order the District Judge submitted 
his finding which was to the effect that the defendant did not produce 
Bs. 750 in Court on the 8th of January 1895, and that there had been no 
default on the part of the officials in entering into a credit to him. The 
appeal having come on for hearing on the 4th of April 1898 his findings 
were accepted and the order of the District Court was reversed and that of 
the District Munsif restored. 
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APPELLATE CIVIL, 

Before Mr. Justice Shephard and Mr. Justice Suhramania Ayyar. 

Manikkam (Petitioner), Appellant v. Tatayya and 
OTHERS (Counter-petitoners), Bespondents.* 

[29th November, 1897, and 13th January and ISth July, 1898.J 

Civil Procedure Code—Act A'/K of 1892, Section 232— Tran’ifer of decree—Denami 
transfer. 

If a decree is tr-iDsferti'd to one as beoamidar for the actual purchaser, the latter 
is entitled co execute the decree and bis tight course is to. apply under Civil 
Procedure Code, ScotioD 232> 

[R., 25 M. 545=12 M.L.J. 280 ; 17 M.L.J. 391 = 2 U.L.T. 197 ; lOO.C. 263.} 

Appeal against the order of G. T. Mackenzie, District Judge of 
Godavari, in appeal suit No. 331 of 1895, affirming the decision of 
S. Pereira, District Munsif of Ellore, in execution petition No. 369 of 1895, 
in the matter of original suit No. 242 of 1892. 

This was an application by Manda Manikkam for the execution of 
the decree in original suit No. 242 of 1892 on the file of the [389] Dis¬ 
trict Munsif of Ellore. Of the respondents to the petition the first, second 
third and fourth were the defendants and judgment-debtors. As to the 
fifth the petition alleged that he and the applicant carried on business 
jointly and out of their joint funds purchased ibe interest of the decree- 
holder, the transfer being taken benami in tbe name of Patti Subrayadu 
since deceased who had no interest in tbe transaction. The prayer of tbe 
petition was as follows :— 

'* Petitioner, therefore, prays that, under Sections 232 and 248 of 
‘ the Civil Procedure Code, a notice may first be issued to the original 
plaintiff and to the counter-petitioners and to Ponnamma, the mother of 
Sriramamurti, minor son of late Patti Subrayadu, that the petitioner may 
be taken on as tbe transferee-plaintiff, and that afterwards tbe amount 
may be recovered for the petitioner by sale of tbe moveable properties 
belonging to the counter-petitioners situated in Ellore which will be 
pointed out by tbe petitioner or by any person on the petitioner’s be- 
‘ half. Subrayadu already made an application, along with which be filed. 

‘ copy of tbe decree." 

* Appeal against Appellate Order No. 26 of 1307. 

631 





1898 

July 15. 

Appel¬ 

late 

Civil. 

21 H. 388=> 
8M.L.J. 48. 


21 Mad. 390 Indian decisions, new series [Vol. 

* 

Tbe District Munsif dismissed the application, and his decision was 
affirmed by the District Judge, who expressed the view that Civil Proce¬ 
dure Code. Section 232, does not contemplate the execution of a decree at 
the instance of one in the position of the applicant; and that, even if the 
application could legally be granted, it was a matter of discretion with 
tbe Court, and under the circumstance the applicant was not entitled to 
the relief sought by him. 

The Petitioner nreferred this appeal. 

V. Krishnasami Aj/j/fir and Kuppusani Ai/r/ar, for apnellant. 

Sivascimi Ayyar and Gop^ldsami Ayycingar, for respondents. 

JUDGMENT. 

SDIJRAMANIA AyyaR. J.—One Lakmisetti Subrayudu obtained a 
decree for money in original suit No. 242 of 1892. Shortly after, one 
Patti Subrayadu (deceased) alleging himself to be the transferee of the 
decree anpMed to be permitted to execute the decree and he was allowed 
by the Court to do so. The apnellant, Manda Manikkam, alleging that 
he and his brother, the fifth rosoondent. are the real transferees and that 
Patti Subrayadu was but a benamidar for them, has now applied to 
execute the decree. 

As I ufi'^erstand th^ order of the District Judge, he holds that, eveo 
if the anpellant is one of the real transferees, Section 232, [390j Civil 
Procedure Code, does not admit of such transferee apnlying under tbe 
section, and further, supnosiog that an application for the execution of the 
decree by such transferpe is entertainable under the section, the Courts 
should, in the exercise of their discretion, decline to grant the aonlication. 

But it is impossible to doubt that, notwithstanding the form of the 
transaction, it is the person benefioiallv entitled under the transaction, 
that is the transferee of the decree. The right of such transferee to apply 
under Section 232 has been admitted. Abdul Kjirp.em v. Chukhun [1), 
Balkisken Dis v. Bedmati ^Toflr (2>. Arasappari v. Pulugasan (3), and 

Sethirayar V, Shunmngayn Pillfii ii). . , 

It is true that in the present instance the alleged nominal trans¬ 
feree apnlied and was allowed to execute the decree on the footing that he 
was the real tran^eree. If. however, he was nob in fact the real trans¬ 
feree, the proceedings taken hy him in execution, though bind-ng unon 
the real transferee so far as they go, could not estop the atter from 
claiming to conduct the further execution of the decree himself. And so 
far as this point is concerned, the fact that the real transferee comes for- 
ward to execute the decree after the nominal tranafyee has been allowed 
to execute it. is of no consequence. Nor does the circumstance that the 

alleged nominal transferee denies that he.is a nominal transferee affect 

the right of the nerson claiming to be the real transferee to have the point 
tried. Under the law, as it now stands, it may be tried in the execution 
proceedings or in a senarate suit according as the Court considers the one 
or the other the more convenient course to bo adopted in the particular 
case. It is scarcely necessary to nomb out that, when there is a contest, 
the question whether tbe party claiming to be the real transferee is or is 
not such, is a question as to whether he is a renresentative of the party to 
the suit in whose favour the decree was given and therefore falls Q’lder 
the laet paragraph of Section 244 of the Civil Procedure Code [Badri 

(t) 5 0 L R. 363. 

(3) Appeal against Appellate Order No. 37 of 1094 (unreported). 

(4) 21 M. 353. 
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Narain v JaiKishen Das (1), Gour Mohan Golui v. Dino Nath Kar- 
makar (2), The District Judge was therefore wrong, in my view, in hold¬ 
ing that the apnellaot was nob eotitled to aoply under Section 232 
of the Code. He was also wrong in ooosideriog that, even if the 
[391] aDplioabion was entertainable under the section, because the trans¬ 
fer was benami, the Oourt should, therefore, refuse to allow the real trans¬ 
feree to execute it. I would therefore call upon the District Judge to sub¬ 
mit a finding upon the question whether Patti Subrayadu was the real 
transferee or the appellant and his brother are the real transferees. The 
finding will be upon the evidence on record unless the Judge is satisfied 
that the appellant had not sufficient opnortunity of adducing evidence on 
the point as alleged by him. If the Judge is so satisfied fresh evidence 
may be received on either side. 

The finding is to be submitted within one month from the date of the 
receipt of this order, and seven days will be allowed for filing objections 
after the finding has been posted up in this Court. 

Shp.PHARD, J. —We reserved judgment in the case only because some 
doubt was entertained as to whether the claim of the appellant could 
legally be dealt with on a petitioo. I agree with my learned colleague in 
holding that the appellant may apply under Section 232 of the Civil Pro¬ 
cedure Code and also in the proposed order. 

[In compliance with the above order the District Judge returned his 
finding which was to the effect that Patti Subrayadu was the real trans¬ 
feree. In the result the case having come on for hearing on the 15th of 
July 1898 the Court delivered judgment accepting the finding and dis¬ 
missing the appeal with costs.] 


1898 

July 16. 


Appel¬ 

late 

Civil. 

at H. 88S- 
8 H.L.J. 48. 


2t M. 391. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr, Justice Benson. 

GuRUMURTI (Plainti^)^ Apvellant v. SiVAYYA AND ANOTHER 
(Defendants), Eespondents.* [2nd February, 1897.] 

Promissory note to a minor's guardian—^Minor*s suit by another next friend—Note not 
endorsed. 

An infant sued b 7 his nett friend to reonv^r the balance due ''n a promissory 
note alleged to have been m\de and delivered on account of his estate to his 
mother and guardian who bad not endorsed the note: 

Held, that the suit was m^intainabla in the aSsenoe of an endorsement. 

[R.. 29 M. 205=^15 M.L.J. 249 : 30 M. 83 = 16 M.L.J. 503 = 1 M.L.T. 377.] 

[392] Appeal against the denre© of W. G. Underwood, District 
Judge of Cuddaoah, in original suit No. 5 of 1894. 

The plaintiff sued bv his euardiau and next friend to recover from the 
defendant the sum of Bs. 3,792, and it wasallegel in the nUint that on 
the 3rd July 1891 the father, since deceased, of defendant No. 1. made and 
delivered to Subbamma, the plaintiff’s guardian, on account of the plaint¬ 
iff’s estate a promissory note pavahle on demind for Rs. 4,066 for value 
received, that, as the result of subsequent transactions, the maker became 
entitled to credit for the sum of Rs. 1,257, and that no further payment 

* Appeal No. 21 of 1896. 

(1) 16 A. 483. (2) 2 O.W.N. p, 76. 
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late 
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2111. 89J, 


JUDGMENT. 

We do not clearly understand the grounds on which the District 
Judge has dismissed this suit. The second defendant’s Vakil, in the course 
of the trial, raised an objection that the promissory note was not endorsed 
to plaintiff' by Subbamma, the payee. We are unable to agree with the 
District Judge that the objection was a fatal one. The allegation in the 
plaint is that the promissory note was executed in favour of Subbamma on 
account of plaintiff’s estate. This was not traversed in the defendant’s 
written statements, nor was any issue framed in regard to it. Even if it 
bad been traversed, it was open to the plaintiff to have proved the truth 
of the allegation, and, if he had succeeded, be would have been entitled 
to a decree as the real owner of the amount due under the note. 

[393] We must, therefore, allow the appeal with costs, set aside the 
decree of the District Judge, and remand the suit for disposal in accord* 
ance with law. 


was made towards the note. The present suit was brought to recover the 
balance of the amount of the note together with interest. The cause of 
action was alleged to have arisen on the date of the note which was 
dated 3rd July 1891. The defendants were respectively the undivided son 
and brother of the maker, who, it was alleged, had made the note for the 
benefit of the family in his capacity as managing member. The issues 
which were framed in the suit raised the questions whether the debt was 
contracted for joint family purposes and whether it was binding on 
defendant No. 2. In the course of the trial it was objected on behalf 
of defendant No. 2, that the suit was not maintainable for the reason that 
Subbamma had not endorsed the note. The District Judge held this 
objection was well founded and was fatal to the suit, which he according¬ 
ly dismissed. 

The plaintiff preferred this appeal. 

Ramachandra Rau Saheb, for appellant. 

Venkatasuhbaramayya, for respondent No. 2. 


21 H. 393. 

APPELLATE CIVIL. 

Before Mr. Justice Benson and Mr. Justice Boddam. 


Aytavayyar (Petitioner-Defendant No. 2), Appellant v. 
VlRASAMi Mctdali (Counter-petitioner-Plaintiff), Respondent.*^ 

L22Dd and 27th October, 1897.] 

Civil Procedure Code~Act XIV of 1882, Section 266—Wages of private servant^ 
Attachment, 

The wages of a private servant cannot be attached in whole or in part before 
they become due and a debt exists 

[R., 31 A. 304 = 6 A L J. 227 : 14 C.L.J. 127 = 16 C.W.N. 14 (17) = 11 Ind. Caa. 422.] 

Appeal against the decree of E. J. Sewell, District Judge of North 
Aroot, in appeal suit No. 92 of 1896, confirming the order of W. Gopala 
Chari, District Munsif of Arni, in miscellaneous petition No. 25 of 1896 
in the matter of original suit No. 284 of 1883. 


* Appeal against Appellate Order No. 63 of 1897. 
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The deoree-holder applied for and obtaioed an order for the attach¬ 
ment in execution of his decree of tea rupees a month out of the wages of 
defendant No, 2, who was a peon in oho service of the Jaghirdar of Ami. 
The defendant No. 2, by his petition, now objected to the attachment, 
but his objections were overruled and the attachment was maintained. 
The District Munsif delivered judgment as follows:— 

** The judgment-debtor’s objections are not good. It is said that the 
'* salary cannot be attached until it falls due, but as observed in Tejram 
“ Jagrupaji v. Kusaji Gangji (1), the salary is attached as defendant’s 
** property. It may not be a thing in esse but it is a thing in potentin, 
*' As to the contention that defendant is not a public servant, it does not 
" help defendant ; for, it is only in case of salary of a public servant that a 
moiety is [394] xempted from attachment. The defendant is not a 
“ domestic servant, and Clause 0) does not apply. The case cited by 
** defendant Synd Tuffazal Hossein Khan v. Haghunath Prasad (2), does 

“ not apply.” 

The District Munsif accordingly made an order in favour of the 
decree-holder and this order was affirmed on appeal by the District Judge. 

Defendant No. 2 preferred this appeal, 

Ponnnsami Ayyangar, for appellant. 

Ranga Baynanujachariar, for respondent. 

JUDGMENT. 

In this case Rs. 10 a month of the salary or wages of a peon in the 
Arni Jaghir have been attached in advance in execution of a decree. 

The District Judge has confirmed the order of the District Munsif and 

this is an appeal from that decision. 

We are of opinion that the decision is wrong and that, under Section 
26P, Civil Procedure Code, no salary can be attached until it becomes due 
and'a debt exists. There is nothing in Section 266 of the Civil Procedure 

Code to alter the pre-existing law in this respect. 

It is suggested that, inasmuch as by the proviso to Section 2bb, the 
salary of public officers and of servants of a Railway Company is in part 
only made not liable to attachment, aod the wages of labourers and 
domestic servants are entirely made not liable to attachment, it must be 
assumed that the wages of others who are not included in the proviso are 
liable to attachment before they have become due and are debts, ihis 

we think, is a fallacy. There is nothing whatever m the section to indi¬ 
cate that the salary of public officers or of railway servants can be attached 
before it is due. That can only be done by virtue of the special provision 
in Section 268. Tbe whole meaning of the proviso to Section 26b is made 
clear by the explanation. Read with chat, the proviso (beginning atfjy; and 
going to (m)) means that though ig) stipends and gratuities, {hj salaries 
of public officers and railway servants, (i) pay and allowances of persons 
to whom the Native Articles of War apply, (j) wages of laboureis and 
domestic servants, ik) contingent rights and interests, (0 rights to 
future maintenance, (m) any allowance, all. m fact, at some time 
[396] oranother become existing debts(i.e., when payable), they are even 
then not liable to attachment. It nowhere says that the salary of a pub¬ 
lic officer or a railway servant is liable to attachment in advance, nor m 
our opinion was anything of the bind intended. The Munsif s judgment is 
entirely based upon a misapprehension of tbe decision i n the case he refers 

(3) 7BL.R. 19C. 
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to Tejram Jagnipaji v. Kusaji Gangji (1). That case does not decide that 
the whole of a peon's wages may be attached in advance, when it is what 
he calls a thing in potentia. What the case decides is that the whole of a 
peon’s wages may be attached as it becomes due and it decides no more. 
We have bean unable to find any ca^e in which salary or wages have been 
attached in advance of their becoming due, exceot under Section 263, Civil 
Procedure Code, which does not apply to this case but only to the case 
of the salaries of a public officer or a railway servant . The petitioner is 
not a Dublio officer or a railway servant but a private peon. 

We are therefore of opinion that the anpeal should be allowed and the 
attachment set aside with costs throughout. 


21 M. 395. 

APPELLATE CIVIL. 

Before .Vr. Jmtice Benson and Mr. Justice Boddam. 

Ramanadan CHETn {Plaintiff), Appellant v. NagooDa 
MaRACAYAR {Defendant), Respondent.*^ 

[20th and 21st October and 2Qd November, 1897.] 

Merchant Shippiyig Act Auiendment Ad—^5 iC' 26 Viet., C. 63 , Section Z—‘Transfer of a 
ship—Equitable title —Destruction after agreenientfor sale. 

Tbe defi^ndant agreed to purcb»-4e a ship from the plaintiff, bat the sale was 
not completed in the m%Qnor prescribei bf the Merchant Shipping Acts. Tbe 
ship was delivered to tbe defendant in parsuance of the agreement and subse¬ 
quently foundered in port owing to acoHental causes. Tbe plaintiff sued to 
recover tbe balance of the purchase money. 

Held, that the plaintiff was not entitled to recover. 

[Diss.. 29 M. 526 = 1 M.L.T. 407.] 

Appeal against the decree of P. Narayanasami .\yyar, Subordinate 
Judge of Negapatam, in original suit No. 24 of 1895. 

The plaintiff sued to recover from thedafen lant the sura of Rs. 5,000, 
together with interest thereon, from the 2nd August [398] 1893 to 2'2ad 
August 1895. The sum claimed was part of the sum of Rs. 8.250 for 
wh?ch the defendant agreed to purchase a ship from the plaintiff under 
the agreement recited in the judgment of the High Court. The ship was 
handed over to the defendant’s agent on the 2Qd of August 1893 and was 
taken to Porto Nnvo where it sank, no legal transfer of the ship having 
been effected. The findings of the Subordinate Judge were to the effect 
that the sale had been left unoomoleted owing to the default of the plaint¬ 
iff, that the foundering of ^-he ship was not due to any default of the 
defendant, that the plaintiff had not committed fraul by failing to disclose 

to the defendant anv serious defect in the ship, that the property in the 

ship had not passed to the defendant when the accident occurred, and 
that the loss occasioned thereby should not fall on him. Tbe further 
facts of the case aopear sufficiently for the purposes of this report from 

the following judgment of the H'gh Court, 

The Subordinate Judge dismissed this suit and the plaintiff preferred 
this appeal. 

* Appeal No. 23 of 1S97. 

(11 7 B. H. C. Ri (A. C. J.) 110, 
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Sankaran Nayar and Sundara Ayyar, for appellant. 1897 

Mr. S. H. BUgrami, for respondent. Nov. 2. 

JUDGMENT. A^L- 

Tbe plaintiff sued the defendant for Es. 6,233-4-0, consisting of latb 
E a. 5,000, balance of the sale amount of a ship, and Ks. 1,233-4-0, interest CiVIL 

thereon at 12 per cent, per aunuin from the 2nd August 1893, claimed as _' 

damages. 21 H. 398. 


Tne plaintiff's case was that the defendant entered into a written 
agreement with him (through his agent) on the 21st July 1893 to purchase 
a ship belonging to the plaintiff for Rs. 8,2o0: tnat, wUeu Es. 3,250 of the 
purchase money had been paid in pursuance of tbe agreement, the defend- 
dant wrongfully obtained possession of the ship without tbe agreement 
being fully completed and carried it away and he claimed the balance and 
damages. 

The facts are that on the 20th July 1893, a written agreement was 
signed by the defendant to the plaintiff’s agent, whereby the price of the 
vessel was settled at Rs. 8,250 and it was agreed that the defendant hav¬ 
ing paid Rs. 701 of tne purchase money should pay R3.2,549. more in fifteen 
days and the agreement continues in these words:—‘which being done you 
" shall complete and give in my favour a deed of sale of the said snip for tbe 
“ above-mentioned sum of Rs. 8,250, and a pass for the ship. No sooner 
“ that is done than I shall execute to you also the discount bond for 
[397] " Rs. 5,000 on the security of the said ship, On the 30th 
July, the defendant paid the Rs. 2,549 and gave the plaintiff’s agent a 
draft sale-deed and power to register tbe ship in his name, and the plaint¬ 
iff’s agent gave him a signed document containing an acknowledgment 
of the receipt of that amount and then continuing " as you have delivered 
"to me this day the sale-deed and the power to transfer to your name 
“ having written out the same 1 shall forward it (tbe sale-deed) to my 
" principal at Devakottab, obtain bis signature thereto, and get in my name 
" the power to transfer tne pass of the ship. 1 shall come to Porto Novo, 
“ hand over the said sale-deed and execute in your name the pass of 
" the said ship. At that time I shall receive tbe chitca in respect of the 
" said ship from the 7th instant; you shall take tbe ship to Porto Novo for 
“ executing repairs." The ship was accordingly handed over to the defend¬ 
ant to take to Porto Novo to be repaired and he took her there, and 
thence to the mouth of the Coleroon which belongs to that port and 
where vessels of the size of the ship in question are repaired. There the 
ship sprang a leak and went to pieces about 26t.h August 1893. The 
sale-deed had not been executed by the plaintiff’, nor was the sale regis¬ 
tered when the vessel was destroyed and no executed sale-deed was ever 

tendered to the defendant. 

In these circumstances, the Subordinate Judge dismissed the plaint¬ 
iff's suit. 

The plaintiff appeals and claims specific’ performance by the de¬ 
fendant of the agreement. He also appealed on certain questions of fact 
which it is unnecessary to deal with further than to say that we see 
no reason to think that the Subordinate Judge was wrong in his 
findings of fact. 

The defendant contends that specific performance cannot bo granted, 
because, fifstly, the plaintiff did not claim it but only claimed a 
money payment and damages, whereas tbe agreement was that on the 
sale-deed being executed and registered by the plaintiff the defendant was 
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fco give a vatba chib for Rs. 5,000 on the risk of the ship; secondly, it was 
bv the agreement a condition precedent that the plaintiff should execute and 
deliver to the defendant the sale-deed of the ship and register the transfer to 
him which was never done ; e.xidi,thirdly, there can be no equitable ownership 
in a ship apart from the legal ownership, and Courts of Equity will not 
grant specific performance of an agreement for the sale of a ship, and he 
quoted in supnort [398] of this proposition the judgment of Wood, V.C., in 
the Liverpool Borough Bank v. Turner (1), where it is laid down that, since 
the passing of the Merchant Shipping Act, 17 and 18 Viet., c. 104, the only 
ownership in a vessel that can be created either in law or in equity is when 
the requirements of that Act have been complied with, i.e., a sale-deed 
has been executed and the transfer has been rsgistered, and in which case 
specific performance was refused. This case was followed by the Merchant 
Shipping Act Amendment Act, 25 and 26 Viet., c. 63, which by Section 
3 says that certain equities may be enforced and it was argued by the 
appellant's Vakil that the law as to the manner in which valid sales 
might be made was thereby altered. The case of Ward v. Beck (2), 
however, which discussed this Merchant Shipping Act Amendment Act 
quotes the judgment of Wood, V.O., in the above case and approves it, and 
it mast therefore be considered as a binding authority as to the manner 
in which alone a valid sale of a ship can be effected. 

For this reason, then the plainbiff’s suit must fail, and we also think 
that for the other reasons urged by the defendant, the plaintiff cannot 
succeed in bis action. We, therefore, dismiss the appeal with costs. 


21 H. 398 = 8 H.L.J. 110. 

APPELLATE CIVIL. 

Before iUr. Justice Subminania Ayyar and Mr. Justice Benson, 


ViRASAMI Chetti {Petitioner-purchaser) Petitioner v. LiladhARA 
Vyass (Counter-petitioner) Respondent.* [lObh December, 1897.1 

Civil Procedure Code^ActX TV of 1892, Sections 310 A, 315 —purchaser 
for refund. 

A house was attaobed and sold as the property of one against whom a decree 
of the Small Cause Court, Madras, had been passed. The property was brought 
to sale, and the purchase money was paid into the Madras City Civil Court. 
The sale was set aside under Civil Procedure Code, Section 310A. Part of the 
purchase money was attached in execution of subsequent decrees passed against 
tbe same defendant by the Small Cause Court and was remitted to that Court 
[399] under tbe attachment On an application bv the purchaser for the refund 
of the purchase money by the various persons who had received portions thereof: 

Held, that the'City Civil Court bad jurisdiction to entertain the application. 


Petition praying the High Court to revise the proceedings of P. Sri¬ 
nivasa Rau, Judge of the City Civil Court, Madras, on civil miscellaneous 
petition No. 573 of 1896 in the matter of execution petition No. 50 of 1893. 
“ lO One Virasami Naidu obtained a decree in suit No. 4528 of 1893 on 
the file of the Madras Court of Small Causes, in execution of which a 
house was attached and brought to sale and purchased by R. Virasami 
Chetti for Rs. 790, which was paid into Court. The judgment-debtor 
obtained ao order setting aside the sale under Civil Procedure Code, 


’ (l) 29L. J. Ch^827. 


Civil Revision Petition No. 93 of 1897. 

(2) 32 L.J, C.P. 113. 
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Section 310A, on payment by him into Court of the amount of the decree 1897 
i.c., Rs. 790 and the amount of Rs. 40 payable to the purchaser. In Deo. 10. 

execution of subsequent decrees of the Small Cause Court against the - 

same defendant, two sums of Rs. 39 and Rs. 89 were attached and paid Appel- 
over by the City Civil Court out of the sum of Rs. 790 paid in by the LATE 
purchaser. The nurchasor claimed to be entitled, under Civil Procedure OlVIL. 
Code, Section 315, to the refund of the 790 rupees and he now applied — 
accordingly, the several decree-holders and the judgment-debtor being 898* 
made parties to the application. The Judge of the City Civil Court dis-® H®* 

missed the anplication on the ground that the money had not been paid 
out by that Court direct, but had been sent to the Small Cause Court 
under attachment ^hereupon. 

The applicant preferred this appeal. 

Kumarasami Sa.Hri and Visvanadha Sastri^ for petitioner. 

Lakshmana Chetti, for respondent. 

JUDGMENT, 

We think that the Judge Has misunderstood the scope of Section 315 
of the Code of Civil Procedure. The fact that the purchase money was 
banded over to the Small Cause Court under an attachment issued by 
that Court makes no di 6 p 0 rence. The person who paid the purchase 
money is entitled, under Section 315, to recover the same by way of 
execution from the person who has actually received it. The fact that 
the Small Cause Court was the medium through which the money reached 
the hands of the party proceeded against cannot affect the rights or 
liabilities of the parties under Section 315. We must, therefore, set aside 
the order of the Judge and direct that the petition be restored to his file, 
and be disposed of according to law. 

The petitioner must have his costs in both Courts. , 


21 U. 400 = 8 H L.J. 53. 

[400] APPELLATE CIVIL. 

Before Sir Arthur J. H. Oollins, Kt.. Chief Justice, and 

Mr. Justice Shephard. 


Bamga ChaRTAR {Defendant No. 1), Appellant v. BalaramasAMI 
^ Chetti and others [Plaintiffs and Defevdant No 2), 

Respondents.* [10th December, 1897.] 

Limitation Act--Act XV of Schedule IL Article lld-Step in aid of execution-- 
Application for lists of properties attacked. 

An apolication bv a deoreB-holder for a list of the properties attached in execu¬ 
tion of his deoree is not a step in aid of execution within the meaning of the 
Limitation Aot, Schedule II, Article 179. 

CRol., H O.L J. 243 = 6Ind. Gas.660 (663).] 

Appeal against the order of J. Hewetson. Acting District Judge of 
Chingleput, in appeal suit No. 523 of 1896. reversing the order of T. T. 
Range Ohariar, District Munsif of Poooamallee, in execution petition 

No. 720 of 1896. 


Appeal against Appellate Order No. 59 of 1897* 
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1897 This was an application by the decree-holder in original suit 

DEC. 10. No. 472 of 1890 on the file of the District Munsif, PooDaraallee, which 
— ' was passed on the 4th of May 1891. Properties of the judgment-debtor 
Appel- having been attached, the decree-holder now applied on the 14th of August 
LATE 1896 under Civil Procedure Code, Section 235, that they be brought to 
niviT sale. The last application in execution was made on the 21st June 1892, 
^ bub. on the 25th of January 1895. the decree-holder applied for a list of 

ai M. 400=* the properties attached. The District Munsif dismissed the application as 
SH.L.J. 03. being barred by limibation, but the District Judge on appeal reversed his 

decision and remanded the matter ruling on the authority of Kunhi 
V. Seshagiri (1), that the application on the 25th of January 1895 was 
a step in aid of execution, and that the application accordingly was not 
barred by limitation. 

Tbe judgment-debtor preferred this application. 

Krishnamachariar, for appellant, 

Sivagnana Mudaliar, for respondents. 


JUDGMENT. 

We think this case is clearly distinguishable from Kunlii v. Sesha^ 
giri (1). 

[401] We cannot see how an application for a list of attached pro¬ 
perty can be said to be an application to take a step in aid of exeoution. 
Tbe appeal is allowed, and tbe District Munsif’s order restored with 

all costs. 


21 M. 401=8 H.L.J. 112. 

APPELLATE CIVIL. 

Before Mr, Justice Subramania Ayyar and Mr. Justice Benson. 

Venkayta Gar0 {Petitioner)^ Appellant v. Venkata 
NaRASIMHULD [Counter-petitioner), Respondent.* 

[13th December, 1897.] 

Guardians and Wards Act-Act Vlllof 1690. Sections,!. 6-Testamentry appointment of 
a guardian, 

A Hindu mother has no authority to appoint a guardian for her son by will, 
it is accordingly the duty of tbe Court on an application under Guardians and 
Wards Act, 1890,for the appointment of a guardian for tbe son of a Hindu widow 
who had purported to make such an appointment to inquire, under Section, as 
to tbe necessity for an appointment being made and itself to appoint a fit and 

proper person. 

Appeal against the order of G. Campbell, District Judge of Ganjam, 

on miscellaneous petition No. 362 of 1896. , ^ 4 ^ 

This was an application under Guardians and Wards Act, 1890, 
Section 8, for the appointment of a guardian of one Mushnuri Bamamurti, 
an infant aged ten years. It appeared that one Narasimhulu, who 
opposed the present application, had been appointed guardian by tbe will 
of the adopted mother of the infant. The District Judge dismissed the 
application, seeing no sufficient reason to interfere under the above 
ciroumstanoes._ 

* Appeal against Order No. 139 of 1897. 

<1) 5 M. 141. 
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Tbe applicant preferred this appeal. 

VudMnadkf^A^jf^r and PcUiahhiratna, for appellant. 

Mr. N, Subratnanyam, (or respondent. 

JUDGMENT. 


1897 

Deo. 19. 

Afpbi> 

LATE 


Assuming that the will in this ca^^e is genuine (a question, however, CIVIL. 

which has not been trie!), tbe appointmont bv it of a guardian cannot be - 

held to be such an appointment as comes within Section 7, Clau86;3, of **• Wl®** 
the Guardians and W irds Act, for a [402] Hindu mother has no authority ®. W.L.J. Irt* 
to make such appointment by will. It was, therefore, tbe duty of the 
Court to have enquired under Section 7 as to the necessity for appointing 
a guardian, and, if necessary, to have appointed a fit and proper person. 

Id making such appointment be might very properly take into considera¬ 
tion the wishes of the mother expressed in any genuine will. 

We must therefore set aside the order of tbe District Judge and 
direct him to restore the petition to his file and to dispose of it according 
to law. Costs will abide and follow the result. 


21 M. 402. 

APPELLATE CIVIL. 

’ 

Before Mr, Justice Suhramama Ayyar and Mr. Justice Benson. 


SiTARAMA OhaRYA (Petitioner), Appellant v. Kbsava Charya 
{Petitioner), Respondent.* ri3bh December. 1897.] 

Iftgnatic—Act XXXVof 1853-Ouardian for property of hmatic^Lunatic trustee of a- 
mutt. 

A guardian may be appointed under .4ct> XYXV of 1658 to the property Vested 
in a lunatio as tbe head of a mutt. 

>{R., 27 M. 435 = H M.D.J. 105.] 

Appeal against the order of H. G. Joseph, District Judge of South 
Oanara, in civil miscellaneous petitions Nos. 312 and 348 of 1896. 

In the order appealed against the District Judge appointed a guardian 
to a lunatic, Vidyanidhi Tirtha Swami, the trustee of the Bbandarkeri 
mutt whose disciple, Yidyanidlii Samudra Tirtha Swami, was an infant. 
The present appeal was preferred by the father of tbe infant and tb^ 
toother of tbe lunatio, who sought to be appointed guardian of the infant- 
and who, it was alleged, had become tbe sole trustee by reason of th» 
lunacy. Tbe respondent was the person who had been appointed guard¬ 
ian to the lunatic 

Pattahhirama Ayyar and Madhava Rau, for appellant. 

Ramachandra Rau. Saheb and Narayana Rau, for respondent. 

JUDGMENT. 


It is not alleged that any one is entitled jointly with the lunatio to 
the possession or control of the estate, and, [403] therefore, the oases 
{Sham Kuar v. Mohanunda Sahoif (1), Jhabhu Singh v. Ganga Bishan (9), 
and Virupakshappa v. Nitgangava (3) are not in point. 



(1) 19 0,3^1. 


• Appeal against Order No. 196 of 1897. 

■ (2) 17 A. 529. 


(3) 19?. SUM. 
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Id is nexb contended that tbe Judge had no iurisdiction to appoint a 
guardian for the property inasmuch as it was in the nature of trust 
property. The person adjudged to be a lunatic is the bead of a mutt. 
His exact position aud right in regard to the property vested in him as 
head of the mutt have not been investigated as the point was not raised 

in the Court below. , .... , • 

Prima facie, however, we must take it that the lunatic s right is 

similar t j that of the heads of the mutts referred bo to Sammantha Pail- 

data V. Sellappa Gheiti (l) and Giyana Sambandha Pandara Sannadht v 

Kandasami Tamhiran (2). In this view it is clear that a Scardian; 

for such property may be appointed under Act XXSV of 1858. The term 

estate “ used in the Act is very wide, and may properly be held to 

include such interest as the head of the mutt has in the property. It is 

not necf-ssary for us to go further and decide whether the Act would be 

applicable if the property were tiust nroporty. pure and simple. ^ 

On the merit we think the Judge’s order is right. | 

Wo dismiss the appeal with costs. 


21 M. 403 = 8 U L.J. 189. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. 


Justice Benson 


ViRABHADRAPPA Chbtti {Counter-petitioner), Appellant v. 
Chinnamma {Petitioner), Respondent* 

[13tb December 1897.] 

Civil Procedure Code-Act XIV of 1882. Section 158-Appi*ca(ton prsuc^s^n certifi^ 
cili— Order for costs of adjournment against opposing party Effect of non-com- 

pUance with such order, 

A widow applied foe a succession certificate to bet late husband. The appli- 
caMon was opposed by his brother who claimed to have beeo undivided from bim. 
14041 Tbe matter came on for hearing, but was adjourned on his applicition, he 
b^uTg ordered to pay the cost?. He failed to pay the costs, and.the certificate 

was issued to the widow : 

Reid that Section 188 of the Civil Procedure Code was inapplicable to the case 
.nfhe absence of a specific order making the payrnent of costs a condition 
precedent to the hearing of the evidence of the party m default. 

fR., 23 M. 172; 27 M. 355 = U M.L.J. 356 (F B).] 

■ Appeal against the order of E. J. Sewell, District Judge of North 

Arcot OQ miscellaneous petition No. 600 of 189o. a f vtt f 

This was an application under Succession Certificate Act VH of. 

1889 Section 6 by the widow of one Basalingappa Chetti deceased, for 
beLuot. berof a succession certificate in respect of her estate. The 
'89ue brother of the deceased who claimed to have been 

opposite pw y him at the time of his death, and he also set up an award 

of certain rrblaiorsln bar of the applicanfs claim. , The matter having 
nn fnr hearing the applicant was ready to proceed, but on the ap- 
Son of the brother the hearing was adjourned, he being ordered to pay 
the costs of the adjournment. On the matter coming on again fOr hear¬ 
ing it appeared that the order as to costs had not been 
jiud the Judge after referring to these olrcoms^ance8 said:— Tbe order hw 


(1) 2 U. 176. 


(2) 10 M. 376. 
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% 0 ii been complied wifeb ; under Section 158 ol the Civil Procedure Code, 
the oerti6oate is granted to the petitioner Obinuamma.’* 

Tde brother preferred this appeal. 

Tiagaraja Ayyar, for appellant. 

Raghavendra Rau, for respondent. 

JUDGMENT. 

So far as appears frooa the record, the District Judge seems to have 
dismissed the petition under Section 158 of the Code of Civil Procedure ® **'^*^* 
on the ground that the costs which the counter-petitioner (appellant 
before us) had been ordered to pay had not been paid. Such costs would 
ordinarily be recoverable in execution, and, in the absence of a specific 
order making their payment a condition precedent to hearing the counter- 
petitioner’s evidence, the counter-petitioner’s failure to pay would not 
render Section 158 applicable. 

We must, therefore, set aside the order of the District Judge and direct 
that the petition he restore! to the file and be dealt wiih according to 
law. Costs will abide and follow the result. 
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21 M. 40S. 

[403] APPELLATE CIVIL. 

Before Sir Arthur J, H. Collins, Kt., Chief Justice, and 

Mr. Justice Shephard. 

Kombi Achen and others {Plaintiffs Nos. 1 and 2 and 4 to 16). 

Appellants v. Pangi Achen and ANOTHER {Defendant 
and Plaintiff No. 2), Respondents.* [iSth December, 1897.] 

Givil Procedure Code ^Act XIV of 1893, Section 522—Decree in accordance with an 
atoard—ApptaL 

A suit having been referred to an arbitrator, be made an award and a deorea 
was parsed, in «03irdkQca wicb it, in favour of ibe defend inc. 0 i an appesU by 
tbe plaintifi it appeared that the award was primi facie legal and proper ; 

Held, that no appeal lay against the decree. 

Appeal against the decree of E. K. Krishnan, Subordinate Judge 
of South Malabar, in original suit No. 4 of 1893. 

The plaintiffs and defendants were members of a Malabar edom, and 
the plaintiffs sued for a decree removing the defendant from management 
and for tbe appointment of fresh managers and to recover certain sums 
trtODgly appropriated and retained by tbe defendant. Tbe case was fully 
beard, but before judgment was delivered tbe parties agreed to submit the 
dispute to arbitration and an arbitrator was appointed. The arbitrator 
made his award which was in favour of the defendant. The plaintiff 
theti applied, under Civil Procedure Code, Section 521, to have the awayd 
set aside on the grounds of tbe arbitrator’s partiality, of bis refusal to 
examine fresh witnesses, and of his failure to give notice to tbe plaintiffs 
as to the time of bearing. A further ground, which was alleged, was that 
it Was agreed that the arbitrator should endeavour to bring the parties 
into agreement but that, if be failed to do so. he should not pronounce an 
award against the consent of either party, but should leave the matter to 
be determined by the Court. 


* Appeal No. ITl of 1896. 
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The Subordinate Judge refused to hear evidence as to matter 

which was incoDsisteol with the order of reference, and he [406J deter¬ 
mined the other points raised in favour of the defendants and he accordingly 
passed a decree confirming the award and dismissed the suit. 

The plaintiffs preferred this appeal. 

Sundara Ayyar, for appellants. 

Ryru Nambyar, for respondent No. 1. 

B/taskara Menon, for respondent No. 2. 


JUDGMENT. 

There is no doubt in this case as to the factum of the award and 

prima facie the award is legal and proper. 

The Court below holding that there was no cause shown for setting 

aside the award passed a decree io acoordaece with it 

Havin" re«ard to Section 522 of the Civil Procedure Code, we are 
clearlv of opinion that no appeal lies against such a decree. We are 
referred to no case decided in this Court in which the contrary has been 

The appeal is dismissed with costs. 


21 If. 406^8 H L.J. 119. 

APPELLATE CIVIL 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 

I^BLLAIYAPPA PiLLAI {Plaintiff), Appellant, v. THANGAMA NAOHIYAB 

AND OTHERS {Defendants), Itespondents. 

[14th December, 1897.] 

Ziml Procedure Cod,-Act ZIV w/ 1882. Section, 30. 5%9-Pnblic icharilu-Snit hy 
IrusUe. 

The trustee of ft temple sued to recoyor from the represeutatives of the trustee 

of a fund constituted for special purposes id cnoDeotion with the temple worship, 
of a f ana wo • ^ ^^p^iated by him and to obtain the appointment in bis 

fli^seU or 3 ^^e*^other person. The plaintiff obtained leave to sne 

Prrcedare Code, Section 30, but no sanction had been obtained 

under Seoticn 639. 

Beld, that the euit was maintainable. 

tP., 33 G. 789 = 10 C W.N. 581; R*. 1 S.Ij.B. 166 J 

inovar aeainsfc the order of S. Gopala Chari, Subordinate 

Judee of Tinnevelly. in original suit No. 33 of 1896, by which it was 

ordered that the plaint be returned to be presented in a proper Court, 
order rtt *, • jjg ^^s the trustee of a temple under the oianage- 

t of !he DevaslaLm committee of the TinneveUy district and the 
ment of . (oiiowiDg allegations. A special fund had been 

plaint conta of supulementing the Government allowance 

'"htiu ias constituted of a .sum of 

Bs 5 000 contributed by certain persons mcl«d‘ug one Nellaibumwa 
PiTlai who was the trustee and manager of the fund He appropriated 
p«t of it and died on the Ist of December 1893. leaving, as h.s legal 
representatives, the defendant s who were in possession of his estate. 

• Appeal against Order No. 139 of 1897. 

:.644 
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The plaint further alleged that the defendants bad been called upon to 
make good the amount, bat bad failed to do so, and it continued as 
follows:— 

** As there is no trustee now for the management of the said service 
" and as no arrangements were made originally regarding the appointment 
“ of a trustee after the said NelUikumaru Pillai, the trustee for the said 
''service has now to be appointed by this Court. 

“ As the plaintiff is the trustee for the temple to which the said service 
" is due, as he is interested in the proper con iucting of the service and as 
'* he is competent to look after the said service work, it is proper that he 
'’ should be appointed as the trustee for the said service. 

" As the plaintiff, besides being the trustee for the sai l Tnonda Naiuar 
** temple, is as much interested in the said aervioe as any others of Hindu 
"religion having the same interest, he is entitled to bring a suit under 
"Section 30, Civil Procedure Code, for the collection of the amount from^ 
" the defendants and for the appointment of a trustee for the said service. 

The prayer of the plaint was that the money misaupropriated ba paid 
to the plaintiff or to the trustee that might ba appointed for the said 
service and " that this plaintiff be appointed as the trustioe for conducting 
" the said service ‘ charity ’ or that any other competent man be appointed 
" as the trustee as the Court deems fit/' 
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Together with the plaint the plaintiff presented a petition for leave 
to sue under Section 30, Civil Procedure Code, which was granted; 
service thereunder being ordered. Three preliminary issues were framed 


as follows :— 

[408] " (1) Whether the suit is nobmiinUinablefor want of sanction 

" under Section 539 of the Civil Procedure Code ? 

" (2) Whether the claim falls underSection 539 of the Civil Procedure 
" Code and the suit is not in consequence cognizable by this Court ? 

" (3) Whether plaintiff’s suit is not sustainable under Section 30, 

" Civil Procedure Code ?” , . j 

Of these issues the Subordinate Judge, determined only the second, on 

which he held that the suit was not cognizable by him and he accordingly 
made the order now appealed against. 

The plaintiff preferred this appeal. , . 

The Acting Advocate-General (Hon. V, Bhashyam Ayymgar) and 

Ramakrishna Ayyar, ior SippeWB-nt. > 

Sundara Ayyar and Srinivasa Ayyangar, for respondents. 


JUDGMENT. 


In our opinion the SubordinAte Judge has overlooked the oiroum- 
stance that the plaintiff in this case was the general trustee of the .temple 
and as such held a special position in regard to the 

fcerests. In that character it was not only his right, but his duty to see 
that the temple funds in the bands of special trustees were duly appro¬ 
priated (Of. Jeyangarulavaru V. Durma (D). and evan^before the 

enactment in 1877 of the provision now embodied in Section 6^ of the 
Civil Procedure Code he would have been entitled to resort to the ordi¬ 
nary courts to enforce the obligations of the soeoial trustees* a,nd tO 
obtain all appropriate relief for the protection of the interests of the 
temple. He would have been entitled to have sued for the removal of such 
trustees for malversation, and. if there was no other provision for filling 
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np the vacancy, he could have asked the Court to appoint fresh trustees. 
We do not think that sucli right was intende) to be affected by Section 
539 of the Civil Procedure Code. If that section were held to apply to 
the case of a person in the position of the present plaintiff, the rights 
which he hai prior to the enactment would be seriously restricted, inas- 
mucli as the ‘rcise of his rights woull b 3 m ide dependent on the sanc¬ 
tion of the Advocate G neral orColIector as the case might be. It is 
difficult to b iliovs that special rights of tne character in question were 
intended to be so restricted. 

[409] We agree with the learned Advocate-General that the section 
was intended to apply to persons who, before its enactment, had, or were 
believed to have, no right to take nroceedm^s for the purposes mentioned 
in the section, and in their case the limitation requiring previous sanction 
for the suit was one that was necessary to prevent an abuse of the powers 
conferred. 

We have not thought it necessary to refer to the decisions of the 
High Courts in other parts of India, as they proceed on a view which has 
not been accepted by the Full Bench decision of this Court {Rangasami 
Naickan v. Varadappa Naickan (1). Our view is in accordance with the 
principle underlying the decision in Srinivasa Ayyangar v. Srinivasa 
Swami (2), and the unreported cases therein cited. 

We, therefore, set aside the order of the Subordinate Judge and direct 
that the plaint be received by him and that the suit be then disposed of 
in accordance with law. 

Costs will abidi and follow tbe result. 


21 H. 409 = 8 M.L.J. 51. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 


PfiRIATAMBi Ud.wan {Defendant No. 1), Petitioner v. Vellaya 
GoUNDAN and another {Plaintiffs), Respondents.* 

[I6th December, 1897.] 

Civil Procedure Code —Act XIV of 1882, Sselion 258-4 —Adjustment out of Court — 
seqitent execution by decree-halier —Suit to recover money paid on adjustment. 

It was aj^recd between a decree-holder and tbe judgment-debtors that tbe 
former should accept Rs. 200 which was paid in full satisfaotioa of tbe decree, 
and ebould oornfy tbe adjastmeut to the Oourt. and that an attachment already 
placed on the judgment-debtor’s property should be raised. The decree-holder 
accepted the money, but did not carry out bis part of tbe agreement, and more 
than twoy<>ars later applied for execution whiob was ordered to iseue, the judg¬ 
ment-debtor’s onjeotioos being dismissed as out of time. Tbe judgment-debtors 
now sued in a Small Cause Court to recover the money paid to satisfy the 
decree: 

Beld, that the plaintiffs were entitled to recover. 

CP., 30 A. 464 = 5 A.L J. 475 = A.W.N. (1908) (220) ; 29 M. 312=16 M.L J. 33 ; 17 M. 
L J. 627 ; 24 M L.J. 641 (6441 = 10M.L.T. 396 = (.9n) M.W.N 473;R. 12 C. 
L J. 312 (3i3l = 7 Ind. Cas. 55 ; 16 C L.J. 174=16 O.W.N 923=13 Ind. Cas. 
63; 6 Ind. Cas. 814=16 P.R. 1910=62 P.L.EL 110 = 18 P.W.B. IPIO-] 

. ^ ” -- -- 

• Civil Revision Petition No. 126 of 1897. 

(1) 17 M. 462. (2) 16 M. 31. 

64^ 
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t4t0] Petition under Provincial Small Cause Courts Act IX of 1887, 
Section 25, praying the Hi^h Court to revise the proceedings o( K. Rama- 
chandra Ayyar, Acting Subordinate Judge of Salem, 

The plaintiffs sued to recover from the defendants the sum of Rs. 200 
claimed to be due on the following circumstances :— 

la original suit No. 401 of 1890 on the file of the District Munsif’s 
Court, Salem, the nresent defendant N >. 1 obtained a decree against the 
present plaintiffs Nos. 1 and 2 and defendants Nos. 3 and 4. In execution, 
moveable property belonging to the judgment-debt )r8 wore attached on the 
26bh of October 1393. Negotiation then began between the decree-holder 
and the judgment-debtors, and the former agreed to receive Rs. 200 in full 

discharge of the decree, provided payment was made in one month. Ac¬ 
cordingly in November the present plaintiffs paid R^. 200 through the 
monigar, who was defendant No. 2 in the suit and now stated to be in col¬ 
lusion with the deoree-bolder, to the decree-holder who gave a receipt to 
defendant No. 2 and promised to have satisfaction of the decree entered up 
in Court, and to have the attachment raised. The decree-holder in viola¬ 
tion of the agreement applied for execution in July 1896. The plaintiffs 
in various petitions raised objections to the execution, but they were 
dismissed as being out of time. They accordingly sued as above to recover 
the money. The Subordinate Judge passed a decree for the plaintiffs. 
Defendant No. 1 preferred this petition. 

Seskagiri Ayyar, for petitioner. 

Sadagopachariar, for respondents. 
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JUDGMENT. 

The ffnding is that the money was paid in full discharge of the judg¬ 
ment-debt, the brst defendant underbaking to enter up satisfaction. No 
Batisfaction was entered up and no application to (^mpel t e rs e en ^ 
ant to fulfil his undertakiog was made by plaintiff witbm sixty days of 
the payment. It was, therefore, not competent to the exeentmg Court 
to determine whether the payment had been made or not. The only course 
open to the plaintiff was that which he followed, viz. to bring a suit for 
the amount. The fact that no aopUoation was made by the P'^mtiff 

within sixty days distinguishes the nresent case from J. 

yappa (1). As the Courts there held that it was open to the plaintiff to 

Lfk relief in execution, it must be taken [411] that the '‘PP 

made within sixty days, thought the report does not expressly state this. 

“n the oLe of nlma \yvan v. Srccuiyusa Vatiar (2 • the peison relying 

on the adjustment was not entitled to make any app adiust 

258, Civil Procedure Code, withio sixty days from the date of the 
ment, as against the person who denied the payment juoh as t^he 
latter was not then an assignee. That decision 

an enquiry into an alleged adjustment after the exp nntitled to 

the time when a party relying on the dim 

apply for the adjustment to be recorded. We must, therefore, dismiss the 

petition with costs. 


(1) 18 M. 26. {, 



^2) 19 M. 230. 
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APPELLATE CIVIL. 

Before Mr. Justice Davies and Mr. Justice Boddam. 


Acuutan Nayar {Defendant No. 30J, Appellant v. Narasimham ^ 

Patter [Plaintiff No. 2), Respondent.* [22ud February, 1897.] 

% 

Malabar Covip«ii$nti(ni for Teaanid Improvements Act {Midrai)—Act I of 1887 —Timber 
trees. 


Iq a suit CO redeem a kauom of laud od which timber has grown, the jenmi is 
not entitled to be credited with half the value of the timber. 

% 

tAppp.. 24 M. 47 (F-B.)-] 

Second aopeal against the decree ot' A. Venkataramana Poi, Subordiy 
rate Judge of South Malabar, in appeal suit No. 93 of 1894, coofirming 
the decree of V. Rama Sastri, District Munsil of Temelprom, io original 
suit No. 27 of 1891. 

Suit to redeem a kaoom. The main question related to the amount 
of compeosation payable by the plaintiff in respect of timber trees. Thei 
District Munsif said as to this point:—" The last item of improvementa 
‘*to be considered forms the trees. The fruit bearing trees are few, but 
“ there are many teak and other trees of valuable timber. The question 
‘‘how far the tenants are to be considered as the makers of this class of 
“ improvement is nob free from difficulty. Tbe demise of 1017 [412] 
"'(1841—42) recites' tbe karimpana and other trees standing on these 
“paddy lands and parambas ’ as part of the property demised, and indU 
“ cates them to be tbe jenmi’s property. It is probable that tbe kanom 
“of 1,000 fanams under the earlier demise of 986 (1810-11) was raised to 
“800 paras and 3,031 fanams in 1017 (1841-42) partly for compensation 
“ for some of the improvements, but there is no evidence on this point. 

“ Whatever might be the cause of showing a larger kanom in the demise 
“ of 1017 (1841—42), the safest rule to adopt would be to accept as jenmi’s 
“property whatever is included in the demise as his, unless and until the 
“ contrary be established by clear and unmistakable evidence. If the 
“earlier demise be silent as to the trees, it would not necessarily follow 
“ against the express recital in Exhibit IX that the trees must have been 
“ the tenant’s property. In examining the several items of trees in the third 
“ Commissioner’s accounts, I find, however, only a few of them 60 years and 
“ above, all the rest being below 60 years apparently grown subsequent to 
“ the year 1017 (1841-42). Those of 60 years and above may be presumed. 
“ to be tbe jenmi’s property for which no compensation is needed .... 

“ adopt the latter valuation. But as ruled by the High Court in Oooinda. 

, Menon v. Damodaran Nambudripad (1) in the case of timber trees, one 
half of their value is to be deducted in favour of the jenmi,” The Dis-^ 
triit Munsif awarded accordingly as compensation only Rs. 747-10-9’ 
being half the value of trees: and the Subordinate Judge upheld this 
award. 

Defendant No. 30 preferred this second appeal. 

Ryru Nambiar, for appellant. 

Sundara Ayyar, for respondent. 

” Second Appeal No. 1603 of 1895. 

< ' (li) Second Appeal No. 194 of 1889 (untepotked). ^ 




YIL] 


VENKATAGIBI BAJAH V. BAMASAMi 


21 Mad. 414 


JUDGMENT. 

The value of suoh of the thirtieth defeudaot s improvemeuts as cod- 
siated of timber trees, &o., was fouad to be Ks. 1,505*8 6. The Muosif 
disallowed about half of this amouot as the laoulord’s share, on tbe 
authority of ao unreported decision of this Court {Govinda Menon v. 
Damodaran Nambudripad (1)). We do not find in that decision any 
such authority as is supposed, nor is there anything in the Malabar 
Compensation for Tenants’ Improvements Act I of 1887 authorizing the 
distribution of any share of any improvement to the landlord. The point 
that the one [4133 half deduction that had been made in the total amouot 
above referred to was wrong was taken in the appeal grounds to the Lower 
Appellate Court, but the objection was overruled by the Subordinate Judge 
without bis noticing the true ground on which it was made. We are of 
opinion that the disallowance of half the amouot found due for the im¬ 
provements proceeded on an erroneous view of the law, and that there is 
nothing to justify it. We must, therefore, so far, allow this appeal as to 
direct that the sum of Rs. 757-13-9 disallowed by the Lower Courts be 
added to the am,ount decreed to the chirtieth defendant for kanom and 
improvements. 'We are not prepared to rule that the data on which the 
value of the reclamation improvements was calculated were wrong, in 
principle, and we dismiss this ground of appeal. The parties will bear their 
own costs in this and the Lower Appellate Court. Time for redemption is 
extended for three mouths from this date. 
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APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Davies. 


VenkatagiRI Rajah {.PlaintiJ) v. Ramasami (Defendant).* 

[15th October, 1897.] 

Uent Recovery Act (Madras,-Act VIII of 1865, Section U -SuU for rent-Limitation. 

When a tenant has exaouted a ruuohalka specifying the dates on which the 
various instalments of rent are payable, the period of limitation for a suit by 
the landlord for the rent is to be computed from suoh dates. 

tP., 10 M-LJ. 20 : R., 27 M. 241 = U M.L.J. 07 (P B.).) 

Case stated under Civil Procedure Code, Section 617, by T. Sami 
Ayyar. District Muosif of Ougole, in smalt cause suit No. 243 of 1897. 

The case was stated as follows: 

“In small cause suit No. 243 of 1897 on this Court's file, the Rajah 
of Yenkabagiri has instituted a suit against one of his tenants for recovery 
of rent amounting to Rs. 7-13-8. being the arrears with ^ue for 

fasli 1303 which commenced from Isb July 1893 and ended with the 30bh 
June 1894. The suitis [414] based on a muchalka in writing, executed 
by the defendant on the Jlst March 1894, whmh payment^ 

according bo three kisbbandies, the last of which fell on the 30th January 
preceding. The plaint was presented on the 30bh June 1897. 


• Befetred Case No. 18 of 1897. 

<1) Second Appeal No. 194 of 1689 (unreported). 
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“ Defendant raises the contention that tbe suit is barred by limitation, 
as it has been instituted naore than three years from the date of the pre* 
scribed kistbandies and more than three years from the date of the much* 
alka. It is ai'i^ued for the plaintiff that, under the soecial rule of limitation 
provided by Section 2 of .Act VIII of 1865, he bad a right to claim rent 
until ihe last day of the fasli and that in consequence ha was entitled to 
take that as the starting point for limitation. In support of this argument, 
plaintiff’s pleader quoted Appayasami v. S\ibba{\). But in the latter 
decision {Sobhanadri Appa linuv. ChulaynannaiH)), it has been distinctly 
held that the ruling in Appayasami v. Subba (1) only applies to the special 
proceedings authorized by Section 2 of the Rent Recovery Act, and that 
it does not apply to a suit for recovery of rent. It is also laid down 
therein that the rule of limitation apulicable to a suit of this kind is 
what has been provided for by Article 110 of the second sohf-dule to 
the Limitation Act. According to this article the period of limitation 
for such suits is three years calculated from the time when the arrears 
fell due. The question now is when did the arrears become due. Was 
it on the dates specified in the kistbandies, or was it on the date of the 
muchalka, or was it on the last day of the fasli year? There are no 
reported cases so far as I have been able to ascertain in which this 
question was expressly raised and decided. The only case which affords 
any clue for a decision of the question is Sobhanadri Appa Rau v. 
Chalamanna^^) above quoted. There the question as to the period from 
which time commenced to run alternated between the date of the kistban* 
dies and that on which the landlord acquired the status to sue. Uoder 
Section 7 of the Rent Recovery Act, the right to sue accrues on the ex¬ 
change of patras and muchalkas. If these had been exchanged without 
any bitch before the dates specified as kistbandies, it seems to me that the 
latter would furnish the starting p dnb for limitation. If the exchange took 
place after date fixed for the kistbandies either by agreement or by the 
[415] force of a decree obtained under Section 10, as it was in Sobhanadri 
Appa Rauv. Chalamaniia {2) then according to the dictum laid down 
thereby, time will begin to run from the data when the exch-mge has 
taken place. In this case the giving of a muchalka by the tenant was a 
voluntary act and it took place on the Slst March 1894. Though the 
kistbandies should in the natural course be held as fixing the dates when 
the arrears become payable, when the exchange of pattas and muchalkas 
takes ulace on a later date, it seems to follow from the decision referred 
to, that the date of the muchalka must be taken as the period from which 
limitation should be reckoned. The contract evid^nct'd by the muchalka 
would further operate as an acknowledgment of the liability for rent pro¬ 
vided by the kistbandies, and the date of the acknowledgment would, 
under Section 19 of the Limitation Act. furnish a fresh starting point for 
limitation. On the whole, my ooioion on the question submitted for 
decision is that time begins to run from the date of the muchalka. The 
only reason for my entertaining a doubt on the point is because the land¬ 
lord has a right to tender patta until the last day of the fasli year and if 
he bad done so, he would have been entitled to sue for the rent within 
three years of that date.” 

The Acting Advocate-General {Hon. V. Bhashyam Ayyangar) and 
Desikachariaty for plaintiff. 

The defendant was not represented. 

(1) 13 M. 463. (3) 17 M. 236. 
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JUDGMENT. 

Aooordmgto theooQtraot eviJ^noed by the muohalka in the case before 
ae thereat wis payable in thr^e instahaeuts. and eich instalment which 
remained unpaid un the date it ought to have been pa'd beokme at once 
an arrear (sei Seation 14 of the Rant Ricovery .Act.). Tima began there¬ 
fore to run frem the dares specided in the k stbanih. that is, the dares on 
which the ins atments fell- due and not from either of the other dates 
mentioned in the reference. 
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21 U. 416 = 8 U.L J. S4. 

[416] APPELLATE CIVIL. 

B^fore Jfr. Jastica Subfaminia Ayyar and ^fr. Junlicc Benson. 


Srinivvsa AyyaNG\k {Defendant No. 6). Appellant v. 
AiYaTHORvI PlLliU (Phintiff), Ri<tpondent* 

[7tb and 9th December, 1897.] 


Ciml Procedure Code-Act XIV of HS2. Sections 244. 8104 -Right of a mortgagee to 
the teoefi'. of Section 310 A—Aopeil against order adverse to mortgagee. 


A mor'gigee being a party to asait objeotod that the mortgige premises had 
been attaohed and sold in execution of the decree and applied to have thesj^lo 
set asid'nn payment being in»debyhim under CwiI Pronedure Code. S otion 
310.4. The purchaser w *3 the decree-holder. The application having been 
refused *>7 the Courts of P.rst Instance and 6tst appeal the applicant appealed 
to the H gh Cjurt: 

Held, that the appeal was maintainable and the appellant was entitled to the 
relief sought. 


IF.. 30 M. 507*17 M.L.J. 291 = 2 M.L.T. 347; Appr , 25 B. 104 ; 29 0. 1=5 O.W. 
N. 821 ; 22 M. 286 ; R.. 25 M. 244 (P.B.) ; 13 C.L.J. 467 (469) = 10 Ind. Cas. 
61(53); 24 M L.J. 205 (209i = 13 M.L.T. 123 = 11913) M W.N. 101; 5 O.C. 377; 


D., 30 C. 426; 5 C.L.J. 204.] 


Appk L againsb th© order of F.H. Hamneifc, Acting District Judg© 
of Tanjore, oa ai.paal asaia^t order No. 33 of 1896, affirming ilie order of 
T. Ramasami Ayyar. District Muosif of Tirutturainpum^i, on miscellane¬ 
ous petition No 393 of 1896 in original suit No. 167 of 1890. 

This was an aoplication by the sixth defendant that a sale o' 
held in execution of the decree in the above suit be set aside under Oml 
Procedure Code, Section 310A, on payment being made by him under the 
decree. The applicant was a mortgage© of the land in queiuion. ihe 
Diatriofe Munsif refused the application and his decision was upheld on 

appeal by tbe District Judge. 

The apoliuant preferred this appeal. 

Gopala-saoni Ayyangar, for appellant. 

V. Krishnasami Axjyar, for respondeut. 

JUDGMENT. 

We cannot accept the respondent's contention that no appeal lies m 
this case. The lespoudent before us, who is the purchaser, is the decree- 
holder. The question is one which arises in execution between him and 
the appellant before us who is also a party to the suit, ^he order there¬ 
fore must bo treated [417] as one falling under Section 244. Code of 
-Oiwl Procedure, a nd therefore appealable* _ • _ 

( ' ■ 1 ^ Appeal igainst Appellate Order No. 41 of 1897. 
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It is next objected that the appellant before us being only a mort¬ 
gagee is not entitled to the benefit of Section 310 A, Code of Civil Proce¬ 
dure. On the analogy of the decision in Rakhal Ckunder Bose v. Dwarka 
Nath Misser (II we think that the appellant is an “owner of the immove¬ 
able property ” within the meaning of Section 310 A, and as his mortgage 
was subject to the right of the respondent under the mortgage decree in 
execution of which the sale took place, he would be affected by the sale, 
and should therefore be held entitled to ask for cancellation of the sale 
on making the payments prescribed by that section, iCf. Asmutunnissa 
Begum v. Ashruff AH (2)). We must therefore set aside the orders of 
the Lower Courts and direct the petition to be restored to the tile of the 
District Munsif, and the appellant must be allowed to pay into Court the 
sum payable under Section 310 A within a time to be fixed by the District 
Munsif, and of which reasonable notice is to be given to both parties. If 
the payment is made within the time fixed, the sale should be set aside. 
In default the petition will stand dismissed with costs throughout. 


21 H. 417 = 6 H L J. 77. 

APPELLATE CIVIL. 

Before Mr. Justice Suhrama^ia Ayyar and Mr, Justice Benson. 


Sami Pillai iPeMUoner), Appellant v. Krishnasami 
Chetti and others {Counter-Petitioners), 

Respondents.* [9th December, J897.J 

Civil Procedure Code—Act XIV of 18b2, Se:tions 244, 311, Execution proceedings 

at instance of attaching creditor—Party to asuH—Right of appeal ■ Irregular sgUf. 

A attached a decree which B, hia judgment-debtor, bad obtained atrainet 0, 
and in execuiicD thereof be brought to sale land belonging to C. After the 
publicaticn of the proclamation of sale, one of the advertised lota was subdivided 
[418] into various lots for the purposes of (he sale. B applied to have the sale 
set neide, and his application was refused. 

that B hnd a right of appeal under Civil Procedure Code, Section 311, 
and not undtr Section 244, but ihat the sub-division of tbe lots was no irregu¬ 
larity and tbe appellant was not entitled to the relief sought by him. 

[R., 35 M. 622 (623)=9 Ind. Cas. 786 = 21 M.L 3. 577=9 M L.T. 312 = (19Uj M.W.N. 
187 ; 5 Ind. Cas. 56 = 7 M.L.T. 262 (2631-] 

Appeal against the order of L. C. Miller, Acting District Judge of 
Trichinopoly', in miscellaneous petitions Nos. 511 and 511A of 1896. 

This was an application under Civil Procedure Code, Section 244, to 
have set aside a sale that was held is execution of tbe decree in original 
suit No. 5 of 1888. Tbe execution had proceeded at the instance of cer¬ 
tain persons who, in execution of a decree against tbe applicant, bad 
attached the decree obtained by him in the above suit. A like application 
was made by the same applicant under Section^ 31L. He objected to the 
mode in which the attachment bad taken place, and also to the circum¬ 
stance that one of the lots which was advertised for sale was subsequently, 
divided into five lots for the purpose of the sale. 

Tbe District Judge dismissed both tbe applications and tbe applicant- 
preferred this appeal. 

• Appeal against Order No. 63 of 1897. I v ■ 

(1) 13 0. 346. (2) 15 G. 488 (491, 492). 
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DesihachariaTt for appellant. 

' Tbe Acting Advooate'Geoerchl (Hon. V. Bhashyam Ayyangar)^ 
V, Knshmsami Ayyar, Ranga Ramanujachariar d,ud R. A, Krishnasami 
Ayyar^ for respondents. 

JUDGMENT. 


1897 

Dbg. 9. 
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Civil. 


We must hold that the appellant is not entitled to appeal under Sec- — 
tiOn 244, Civil Procedure Code. No doubt the respondents Nos. 1 to 3 as 
attaching creditors in original suit No. 21 of 1894, became entitled to ® ^ 

execute the decree in original suit No. 5 of 1888, but the sale took place 
in execution of tbe latter decree, and so far as original suit No. 5 of 1888 
ia concerned these respondents cannot be held to be parties to tbe suit, so 
as to entitle tbe appellant to treat any question arising between bim and 
them as one under Section 244. We, however, think that be is entitled 
^0 appeal under Section 311. 

The right of the said respondents to execute as attaching creditors of 
the decree in original suit No. 5 of 1888 is a special right created by Sec¬ 
tion 273, Civil Procedure Code; but they do not thereby become trans¬ 
ferees of the decree as was contended on their behalf before us. The holder 
of the decree in original suit No. 5 of 1888 remains decree-holder not¬ 
withstanding the [ 419 ] attachment of his rights and as such he was 
entitled to apply under Section 311 and to appeal against the order passed 
under that sectioi:. 

Turning now to the merits the only irregularity that was pressed 
before us as vitiating the sale was that lot No. 1 of the property was sold 
in five sub-lots. Having regard to tbe facts stated by the Judge in big 
order and to the other circumstances of the case, we do not think that 
this was an irregularity at all. but was a prudent step in the interest of all 

oonoerned. 

The result is that we dismiss the appeal with costs. 


21 H. 419 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Benson. 

I . 


Subramania Pillai {Defendant No. 1), Petitioner v. 
Subramania Avtar (Plaintiff), Respondent.* 

[10th December, 1897.] 


<3M\ Procedure Code-Act XIV of 1882, Sections 78, 80, Substituted sertiee— 


Duty of process-server. 

Mere temoorary absence of a person to be served does not Juatify the process- 
server in affixing the summons to a door. It is the duty of the prooess-server to 
take pains to 6Dd out the person to be served in order that, if possible, personal 

service may be effected. 


CF.. 29 M. 824 ; 2 N.L.R. 68 ; R.. ^ C.L.J.566 ,* 8 Ind. Gas. 849*9 M. 118 (120); 
16 Ind. Oaa. 600*16 0.0.83 (84): D., 13 Ind. Oas. 127 (128).] 


Petition under Provincial Small Cause Courts Act IX of 1887, 
Section 26, prajing the High Court to revise the proceedings of S. Gopala 
Ohariar, Subordinate Judge of Tinnevelly, in small cause suit No. 1427 

1896. ___ 

* GivU Revision Petition No. 102 of 1697. 
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A decree had been parsed in favour of fche plaintiff, the defendants 
having bpen declared <?x p\rie. The defendants then made an apnlication 
under Civil Procedure Code. Section 108, and Provincial Small Oaus^ 
Courts Act, 1887, Section 17, praying that the decree be set aside and 
that the suit be tried on the ground that they had not been served with 
the summons. 

The allegations contained in the plaint were as follows :— 

It is learnt that a decree has been passed in the said suitr 
declaring the defendants ex parte. 

[420] “ The defendants have not to pay the plaintiff in the said suit 
any amount in any matter. 

“ It is leirnt that the sunamouses have been returned falsely, stating 
‘ that the defendants Nos. 1. 2 and 3 were nob present at their residence 
and that they (summonses) were a£5xed in their houses. 

" No summonses were served on the defendants in the said suit; 

* neither were they affixed. The defendants are unaware of the subjeot- 
** matter of the said ilaint. 

*'Of the said defendants, defendants Nos. 1 and 3 have been perma- 
nently residing in Pottanur and second defendant in Puthaneri. 

“ I therefore pray that the Court may be pleased to cancel the decree 
“ passed in the said suit declaring the defendants ex parte^ hear the con- 
“ tentiona of these defendants and pass a fresh decree.” 

The return of the serving officer was as follows;— 

” On making inquiries about the guardian herein mentioned on 24th 
instant, the females of the said person’s house and the neighbours said 
that he left for Tinnevelly two days ago and that there were no beiro 
(male members), and, therefore, at the place the copies of the notice 
” issued for the minors Nos. 1, 2 and 3 have been affixed to the front door 
“ of the said guardian's house. I solemnly declare that, in respect of the 
said particulars, I have obtained atbatcbi (statements) from the big 
” landholders of the said village.” 

The Subordinate kludge refused to set aside the decree. He referred 
to Nobodeep Chunder Shaha v. Sonaram Dass (1) and said :—‘‘In the cir- 
“cumstances I must find that first defendant had not proved the truth of 
** bis case and than he had or must have bad knowledge of the suit. 

“ As regards the second defendant, defendants’ witnesses Nos. 1 to 3 
“ seek to make out that he permanently resides in Puthaneri 6 miles off. 

** But he is an undivided son of first defendant, and T find, on evidence of 
" plaintiff’s witness No. 2. that he used to reside in both pUces and that 
** there was constant communication between second defendant and the 
" other members of hip family. Section 78 provides that, in theabseooe 
" of a defendant, his summons may be served on any adult male niember 
of the family [421] residing with him, and such a person first defend- 
“ ant undoubtedly was. If Brst defendant is to be deemed to have been 
** duly served, then such service is enough to bind second defendant also.” 

Defendant No. 1 preferred this petition. 

ftamostihba Ayyar, for petitioner. 

Seshagiri Ayyar^ lor respondent. 

JUDGMENT. 

We do not think that the service In this case was proper. Mere 
temporary absence of the person to be served does not justify the process 

(1) 4 p. 692.. 
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aenrer affixing the summoDs to the door (Bhomshetti v. Umabai (1)). It is 
the duty of the peon to take some puins to find out the person to be 
served* so that, if possible, personal service may be effected. 

We must set aside the decree and direct that the Subordinate Judge 
do restore the suit to his file and dispose of it according to law. Costs 
will abide and follow the result. 


2t M. 421^8 H.L.J 74. 

APPELLATE CIVIL. 

Before Sir Arikur J. H. Colhns, Kt., Chief Justice and 

Mr. Justice Benson. 


Bamakissoor Dossji (Defen'iant No. 3). Appellant v. 
Sbiranga CHARt.0 AND ANOTHEH (Plaintiffs), Respondents.*' 

[17th January, 1898.] 

Civil Procedure Code^Act XIV of 1882. S ctions 2 588 —Be^igious Endow^nenis Aci-^ 
ActXXvf 1863. Sec/ion 18 Ord r for paytnent of plaintiffs'costs out of the funds 
of the institution —Apyeal on behalf of the nst tu'.i>n. 

A suit having been inaUtutad iinHcc Religious Endowments Aot, 1863. SecMon 
14 bona fide in the interests of a Hindu temple theplaiotifi-i desired to withdraw 
the suit with liberty to sue again and an order w.i9 made permitting them to do 
so and directing that the costs bo paid from the funds of tbo iostitutioo : 

H Id, that no appeal Lay against the order as to costi. 

Appeal against the order of E J. SaweU, District Judge of North 
Aroot. on miscellaneous petition No. 349 of 1896. 

The order appealed against was an order permitting the withdrawal 
of original suit No. 3 of 1892 and gave liberty to the [422] plaintiff to 
file a fresh suit And direcr.el that die plaintiffs’ cosfs be piid out of the 
funds of the Tirumalai and Tirupati devasbanams, of which the first defend^ 
ant had bi^eo, and the second defendant at the time of the suit was, the 
mahant. The suit was one brought under R. ligious Endowments Act XX 
of 1863 Section 14. and the Judge considered that it had been brought 
bona fide in the interests of the devastanams. The order relating to coats 
was made under Seetion 18 of that Act. The third defendant, who had 
been brought on to the record pending the suit on the death of the second, 
appealed against the order so far us it related to costs. 

The Acting Advooate-Ganeral (Hon. V Bhashyam Ayyangar), Sada^ 
gopaohariar and Gopalasami Ayyangar, for appellant. , 

Sunddra Ayyar, for respondents. 

JUDGMENT. 

The ordar of the District Judge as to coats is not a '* decree” within 
the definition of that word in Section 2. Civil Procedure Code, nor is the 
order one of those enumerated in Section 588, Civ-l Procedure Code, as 
subject to appeal. No appeal therefore lies (Jogodindro Nath v. Sarut 

Su^uri Dehi(^)). 

We dismiss the petition with costs. 

* Appeal against Order No. 166 of 1897. 

) ^ ( 2)18 0 . 322 . 
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21 H. 422. 

APPELLATE CIVIL. 

Before Sir Arthur J. H. Collins, Kt., Chief Justice and 

Mr. Justice Davies. 


Reference under Stamp Act, Section 46.* 

[Isb February, 1898.) 

Stamp Act—Act I of 1879, Section^ (9)* (19)— Settlement — Gift — Conveyance. 

Ad iostrumenli whereby a life interest in Unds created with remainder to the 
settlor and bis heirs is a settlement within the meaning of the Stamp Act. 

A transfer of land, in pursuance of a compromise of a widow’s suit (or maiD> 
tenance, is a conveyance and must be stamped accordingly. 

Case stated under Stamp Act, 1879, Section 46, by N. S. Brodie, 
Acting Secretary to the Board of Revenue. 

The case was stated as follows :— 

“Copies of two documents presented for registration in the Godavari 
district, together with their English translations, are herewith forwarded. 
Of these one has been treated as a gift and [423] is engrossed on a stamp 
of Rs. 8. It purports to have been executed by two persons in favour of 
their sister making over to her, for her enjoyment for life without any 
power of alienation, 4 acres and 67 cents of inam land valued at Rs. 800. 
All Government dues on the land are to be paid by her, and at her death 
the land is to revert to the executants or their heirs. 

“ The second document was executed by one Mahipala Subbayya in 
favour of Mahipala Atchamma, widow of Mahipala Sami, whereby the 
executant, in pursuance of a razinama filed in a suit for maintenanoe 
brought by the widow, makes over to her a piece of land measuring 
2 acres and valued at Rs. 300 in satisfaction of her claim for maintenance 
with power to alienate, by way of gift or sale and subject only to the con¬ 
dition that no further claim for maintenance is put forward. This docu¬ 
ment has also been stamped as a gift with a stamp of the value of Rs. 3. 

“ The Inspector-General considers that the first of these documents 
should bo regarded as a deed of settlement according to the ruling of the 
Madras High Court in Reference under Stamp Act, Section 46 (1). He 
points out, however, that in this case the property was settled on only 
one person and the chief requisite of a settlement as pointed out in the 
judgment of the same Court in Reference under Stamp Act, Section 46 (2). 
namely, the creation of separate interests in favour of several persons, is 
absent. The Board agrees with the Inspector-General in considering 
that the judgments in the two referred cases cited in this paragraph con¬ 
flict with each other and is unable to decide whether the document shouldf 
be regarded as a deed of gift or settlement. 

“ The same diflBculty is experienced in dealing with the second docu¬ 
ment. According to the definition given in the Transfer of Property Act, 
there should be no consideration for a gift. In the case of this document 
the property was given away in satisfaction of a legal claim for mainteo- 
anoe, and it does not appear therefore to be a gift, nor is it a settlement 
under the ruling of the High Court in Reference under Stamp Act, Section 
46 (2), as it does not create separate interests in favour of several 
persons. 

* Referred Case No, 20 of 1897. 

(1) Referred Oaee No- 6 of 1896 (nnreported). 

■G5€ 


(3):7 M. 840. 
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“Tha question is one of considerable importance from the point of 
view of the reveoue involved, as the stamu duty on a deed of settlement 
is half that on a deed of gift, and the Board [424] requests that a definite 
ruling may be obtained so as to enable registering officers to distinguish 
in future between gifts and settlements.” 

The documents in question were respectively as follows :— 

Document No. 417 of 1897.—“ Document executed on 9th April 1897 
by Nadakuditi Venkatisivudu and Purusbottam, sons of Chinna Rama- 
ohandrudu, Brahmins and inamdars of Sahapuram in favour of Ayyagari 
Mangamma, wife of Venkataraju, Brahmin, inamdar of Sahapuram. 
As you are our sister we have given you for enjoyment for life without 
power of alienation mirasi ioam land valued Rs. 800 measuring acres 4-67 
and bearing Survey No. 129B (‘2a. Ic.), No. 176 (Oa. 71c.), and No. 178 
(la. 95c.) situated in Sahapuram, Cocanada sub-district. You may lease 
out the land and enjoy the profits derived therefrom from this date. You 
should yourself pay all Government dues every year. After your death 
the land should go either to us or to our heirs. . . stamp Rupees 

Document No. 1364 ot 1397.— This deed made on 23rd April 1897 
between Mahipala Subbaya. son of Sathiyya, Telaga, and raiyat of Arikare- 
vulla of the one part and Mahipala Atchamma, widow of Sami deceased. 
Telaga of Arikarevulla living by maintenance of the other part: Whereas 
the said Mahipala Atchamma sued for maintenance in a Court of law. and 
as both parties agreed to a razinama at the intercession of mediators and 
presented a razinama in the Court, now in pursuance of the said razmama 
the said Mahipala. Subbayya gives to the said Mahipala Atchamma a 
piece of land without trees therein measuring 2 acres worth Rs. 300 out of 
jirayati wet land bearing Survey No. 48 and measuring 3 acres 8 pents. 
situated in Chodavaram in Ramachandrapur sub-district and belonging to 
said Mahipala Subbayya. and the said Mahipala^Atchamma is at hberty 
bo enjoy the said land with power of alienation eitherof sale orgift without 
further disputes on the part of Mahipala Subbayya and his heirs and the 
said Mahipala Subbayya agrees to register the land in the name of the 
said Mahipala Atchamma in the revenue accounts. 

Counsel were not instructed. 

JUDGMENT. 


The first case is clearly dUtinguishablo from that decided in 1884 
{.Reference under Stamp Act. Section 46 (D), tor there, [42S] there was an 
absolute and unqualified disposition of property by way of gift. Here 
there was a provision merely for the life of the donee wi h reversion to 
the settlor and his hairs. We think this document (No. 417 of 1897) 

a settlement within the meaning of the Stamp Act. 

The other document No. 1364 of 1897 is oertainly neither a settle¬ 
ment nor a gift. There was consideration other than that of marriage. 
We think it must be treated as a conveyance and stamped aooordingly. 


(1) 7 M. 340. 
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APPELLATE CIVIL. 

Before Mr. Justice Sitbramania, Ayyar and Mr. Justice Davies. 


Siva Rau and others {Defendants Nos. 2, 4 a7ul 6), Appellants 

V. ViTLA Bhatta {Plaintiff), Respondent.* 

[31st March, 1898.] 

Hindu law—Bequest to daughters—Construction of will. 

A Hmdu testator died leaving three daughters. By his will ho gave certain 
property in equal shares to his younger daughters and their descendants and dis¬ 
posed of the rest for the benefit of his elder daughter S and her son R as 
follows All the remaining rent should be colleoled by Sand her son R ; 
“ they shall, when necessary, let the land to other tenants and have it culti- 
“ vated, and R shall pay the assessment and subject to the directions of his 
“ mother shall enjoy the land and shall not in any way alienate the property.” 
R pre deceased 8: 

Held, that the testator’s daughter took a life estate with remainder to her 
son. and that on her death the property passed to the heirs of the son. 

[R., 27 M. 498 (503); D., 3 C.L.J. 515.] 

Second appeal against the decree of IJ. G. Joseph, District Judge of 
South Canara, in appeal suit No. 186 of 1896, affirming the decree of 
U. Achutan Nayar, Subordinate Judge.of South Canara, in original suit 

No. 24 of 1895.' 

The plaintiff sued as the reversioner of Saraswati Amma deceased, to 
recover possession of certain immoveable property in the possession of 
defendant No. 1, who was the widow of Saraswati Amma’s son who had 
pre-deceased his mother. The plaintiff was [426j the son of the brother 
of Saraswati Amma’s husband. Defendants Nos. 2 to 8 were the sisters 
and nephews of Saraswati Amma. The property in question formed part 
of the estate of one Karakal Rangappayya who died without male issue 
leaving him surviving Saraswati Amma, RnkminrAmma, the mother of 
defendants Nos. 2 to 6, and defendant No. 7, his daughters. The portion 
of Rangappayya’s will, the construction of which was in question in the 

suit, was in the following*terms : 

" My wife having died, and as I have grown old having attained 
" seventy years of age. 1 am to live with my daughter Saraswati and her 
“ son Rama Bhatta, and have my welfare looked after by them; as after 
“ my demise my daughter s son, the said Rama Bhatta, is alone liable to 
“ perform my obsequies and the vaidika and other ceremonies that ought 
“ to be performed yearly on account of me and my wife . . . . The 

” moveables are to be used and enjoyed by my eldest daugbtei Saraswati 
“ and her son. the said Rama Bhatta, and neither my daughters Rukmini 
" and Mukamba nor their children have any right to them. 

“ In the immoveable property thd rent of the land chitta No. 38 
“ called Karakal Eankappa assessed at Rs. 24-1-7 situated in Mudu 
“ village, Bantval Magne, is 50 muras of ru e, 190 cocoanuts and Rs. 3 
“in cash excluding Rs. 4 set apart for ceremonies to deities. From 
“ this at the rate of 2 muras of rice should be paid annually to purohit 
“ Bantval Vasudeva Bhatta, and all the remaining rent should be collect- 
" ed by the said Saraswati and her son Rama Bhatta; they shall, when 

* Secood Appeal No. 2II of 1697. 

668 



SIVA RAU V , VITLA BHATTA 21 Mad. 428 


“ neoessary, let) the land to other tenants and have it cultivated, and 
“ Rama Bhatta shall pay the Government assessment and subject to the 
'* directions of his mother, shall enjoy the land and shall not in any way 
" alienate the right to the property." 

The rest of the testator’s property was given in equal shares to 
Rukmini Amma and defendant No. 7 and their descendants. 

The Subordinate Judge heid that Saraswati Amma and her son 
Rama Bhatta took an absolute joint estate, and that on the death of 
the latter Saraswati Amma became the sole owner, and that as she 
was married in one of the approved forms of marriage the plaintiff was 
her heir and he passed a decree accordingly. The District Judge affirmed 
his decree. 

Defendants Nos. 2, 4 and 6 preferred this second appeal. 

[427j Mr. C. Krishrian and Ranga Rau, for appellants. 

K. Narayana Rdu and H. Narayatia Ran, for respondent. 

JUDGMENT. 


One thing appears to be clear as to the intention of the testator and 
that is that the property should be divided and enjoyed in three shares by 
his three daughters and their respective descendants. It would bo incon¬ 
sistent with this intention to bold that each daughter was to take an 
ordinary daughter’s estate, for in the event of any daughter dying 
leaving other daughters, the property would go to those other daugh¬ 
ters instead of to the deceased daughter’s descendants. Nor is the 
contention that each daughter was to take an absolute estate in accord¬ 
ance with the above intention or with certain express provisions in the 
will In the first place in the case of the daughter and son before us the 
two are coupled together as both taking under the will, and no power of 
alienation is given to the daughter, while it is expressly prohibited to the 
SOD. Though this prohibition may not be valid as against the son, it is a clear 
indication that no absolute estate was intended to be given to the daughter. 
It being clear, 'however, that both the daughter and the son had an 
interest it is necessary bo determine what was the nature of the interest of 
each. We have ali-eady shown that the mother’s estate could nob have been 
absolute It seems to us that it was a life estate that was granted to her 
with remainder to her son. The provision that the son was to act under 
her orders with reference to the management of the property shows that 
his interest was subordinate to hers and was therefore not a joint interest 
The view taken by PARKER, J..id Shantcramimw. Sadastva. (1), that 
the two took as joint tenants cannot be maintained, for it was based on 
the decision in Vydinada v. Nagammal {^) which has since been overruled 
by the Privy Council iJogeswar Narain Deo v. Ram Chandra ) and 

thev were clearly not tenants-in-common as already pointed out. The fact 
being as we find that the daughter Saraswati took on y a life estate and 
not an absolute one. it fdllows that the plaintiffs, who claim as the be.rs of 
Saraswati, must fail. In our view the persons entitled to the property 
the hpirs of Rama Bhatta ber son. who has left a widow surviving. We 
must therefore allow the appeal, and as against the appellants wh^o are the 
[428] defendants Nos. 2. 4 and 6. we reverse the decrees of the Lower 
Courts and direct that the suit be dismissed. In the circumstances we 

make no order as to costs. 
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INDIAN DECISIONS, NEW SEBIES [Yol- 

21 M. 428 = 1 Weir 792, 

APPELLATE CRIMINAL. 

Before xUr. Justice Davies and Mr. Justice Moore. 

Queen-Empress v. Tirdvengada Mudali.'^ 

[loih July, 1898.] 

1 Weir 792, Local Hoards Act {MndraA—Act V of 1834, Sectioyi i3-Public servant-Sanilart/ 

fnspcclor. 

A Sanitary Inspector appointed by the local board is a public servant within 

the moaning of Local Boards Act, Madras, 1834, Section 43. 

Case submitted, for orders of the High C^urt, under Criminal Proce¬ 
dure Code. Section 438. by J. K. Batten, Acting District Magistrate of 
North Arcot, in Calendar Cases Nos. 24o and 246 on the file of the 
Second-class Magistrate of Arni. 

The Sanitary Inspector of Arni having been obstructed in the discharge 
of his duties prosecuted the person who obstructed him under Indian 
Penal Code. Section 18S. The Sub-Magistrate held that the Sanitary 
Inspector was nob a public servant and acquitted the accused. The Sub- 
Magistrate gave bis reasons for his opinion as follows :— 

The question is whether the Sanitary Inspector of any union or 
panchayat is a public servant or nob, for the purpose of Indian Penal 
Code. I consider that he is nob, and the Deputy Magistrate is of 
" opinion that he is. 

" The reasons for my considering him not to be a public servant are 
that he is not entrusted with the duty of collection of any tax, toll or 
“ fee as required by Section 43 of Local Boards Act and Section 21, 
“Clause 10, of the Indian Penal Code. 

“ Section 43 of Local Boards Act runs as follows ;— 

[429] “ ' Every member or servant of a local board, or of a panchayat, 
every contractor or agent, to whom the collection of any tax, Ac., is 
' entrusted, Ac., shall be deemed to be a public servant, Ac.’ 

“ In the above I beg respectfully to call your attention to the punotua- 
“ tion in the section. If the construction put in by the Deputy Collector 
“ is right, I think there is no necessity for the comma after the word 
' agent.' 

“ Clause 10, Section 21, of the Indian Penal Code, says that every 
officer whoso duty it is, Ac., to levy any rate or tax for any secular 
common purpose of any village, Ac., is a public servant. 

“ If my interpretation of Section 43 of Local Boards Act is not 
correct, I beg to submit that this clause cannot be read in consonanoo 
with that section and seems to me to be meaningless.” 

The District Magistrate in making the reference said;—“The Sub- 
Magistrate contends that a Sanitary Inspector of a union, who is 
undoubtedly the servant of a panchayat, is not a public servant. In 
I Section 43 of Madras Act V of 1884, the words ‘ to whom . . ... is 

entrusted ’ do not appear to refer to ‘ every member or servant of a local 
board orof a panchayat,’ bub only to ' every contractor or agent.* Every 
member or servant of.a panchayat should, it would appear, be deemed a 
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e 

" public servant within the meaning of the Indian Penal Code, irrespective 
of bis duties." 

The Public Prosecutor (Mr. E. B. Powel), for the Crown. 

The accused was not*represented. 

JUDGMENT. 

We consider that the words " to whom the collection, &o.. is entrusted" 
govern only the words "contractor or agent " imnaediateiy preceding them. 
The introduction of the distributive word " every " before "contractor or 
agent" shows that the intention of the legislature was to separate or 
distinguish these persons from the previous class of persons, viz., member's 
and servants of the board. 

We, therefore, hold that the Sanitary Inspector appointed by the local 
board is a public servant within the meaning of Section 43 of the Local 
Boards Act V of 1884. 

The orders of acquittal are accordingly set aside, and tbe Magistrate 
will replace the cases on his hie and dispose of them on the merits. 


21 H. 480 = 1 Weir 880. 

[430] APPELLATE CRIMINAL. 

Bejorn Mr. Justice Shephard (OjJiciatimi Chief Justice). 


Queen-Empress v. Ramalingam.* 

[15th, 25th and 29th July, 1898.J 

Riiorviatory Schools Act—Act I'JJ/ of 1897, 5echon8— Reformatory Schools Act—Act V 
of 1876, Section 22 — Period of detention in reformatory—Rules under Act of 1876. 

Held by SHEPHARD,OFFG. O.J.,afi6rining the judgment of MOORE.J, (DAVIES, 
J., dt 55 .) that the rules made by Government under Act V of 1876 must be 
deemed to have been made under Act VIII o( 1897 ; and that Magistrates acting 
under Act Vlllof 1897 must order the detention of a juvenile offender until he 
attains the age of eighteen. 

[R.,2l A. 391 (399) = A.W.N. (1899) 138.] 

Petition under Criminal Procedure Code, Sections 435 and 439, 

praying the High Court to revise the proceadings of S. M. V. Woosman 

Sahib, Deputy Magistrate of Salem, in Calendar Case No. 70 of 1897. 

The petitions were preferred on behalf of the Crown by the Public 

Prosecutor. 

The grounds of the petition were as follows :— 

" (l) The Deputy Magistrate was wrong in limiting tbe detention of 
'* the accused in the reformatory school bo three years. 

“ (2) Under the terms of the notification, dated 30bh June 1887, 
“No, 1076, framed by the Geveroor-Ganeral in Council under Section 22 
“ of Act V of 1876, which rule by virtue of sub-Seobion (ii) of Section 2 of 
" Act VIII of 1897 is still in force, the boy should have been sent to a 
“ reformatory for a period of five years unless he shall sooner attain the 
“ age of 18 years. 
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“ (3) The Deputy Magistrate baviag fixed the boy's age at 14 years, 
" the period of detention should have been for at least four years, i.c., 
“ until he attains the age of 18 years. ” 

The Public Prosecutor (Mr. E. B. Poivell). for the Crown. 

The accused was not represented. 

These cases first came on for hearing before DAVIES and MooRE, JJ., 
who delivered the following judgments :— 

Moore, J. —These are applications made to us by the Government 
Pleader to revise the orders of certain Magistrates passed under Section 8, 
Act VIII of 1897. In the case dealt with in Criminal Revision Case 
No. 124. the Deputy Magistrate of Salem L431] has sent a boy of 14 years 
of age to the Ghingleput refomatory for three years. In Criminal Revision 
Case No. 138, the District Magistrate of Tanjore finds that a boy is 13 
years of age and directs that he be detained for four years and six months, 
and in the case brought to notice in Criminal Revision Case No. 141 he 
has passed a similar order. 

These orders have been passed since the introduction of Act VIII of 
1897 and are legal under the wording of Section 8 of that Act if that section 
stood alone. The Government Pleader, however, draws attention to a 
notification of the Government of India No. 1076, under date the 30th 
June 1887, promulgated under Section 22. Act V of 1876, and urges that, 
under the terms of this notification, the Magistrates were bound to order 
the detention of these juveniles till they attained the age of 18. The ques¬ 
tion that arises for decision is, therefore, as to whether this notification 
can be held to be still in force. 

Rules under Section 22 of Act V of 1876 are directed to be made by 
the Governor-General in Council, while under Section 8. Clause 3 of the 
present Act, the duty of framing such rules is entrusted to the local 
Governments. The Government of Madras, in an order (G.O., No. 934, 
Judicial, of the 2Qd July 1897). which has been brought to our notice by 
the Government Pleader, has observed that the operation of the rules 
framed by the Government of India under Section 22 of the former Act 
has been “saved" by sub-Section 2 of Section 2 of the present Act and 
has decided that it is not necessary to frame new rules. 

Section 2. Act VIII of 1897, repeals Act V of 1876 but goes on to 
provide that all rules made under the old Act shall, as far as may be, be 
deemed to have been made under the present Act, and the qu^tion there- 
fore for decision is as to whether the rule relied on by the Government 
Pleader can be held to be still in force. This question must, m my opinion, 
be decided in the affirmative. The words, as far as may be, in Section 2 
of the Act of 1897 must. I consider, be interpreted as meaning m so far 
as the rules are not inconsistent with the provisions of the new Act. 
Under Section 7 of the old Act a juvenile could be sent to a reformatory 
for a period of not less than two years, and not more than seven years. 
Under Sectbn 8 of the present Act the limits prescribed are not less than 
three or more than seven years. The rule, therefore, passed under the old 
Act that a boy over ten should [432] be confined for a period of not less 
than five years with the proviso that he must not be detained alter the 
age of 18, is not inconsistent with the provisions of the present Act, and 
such being the case we are, I consider, bound to follow it. 

For the foregoing reasons I would revise these sentences as follows . 

In Criminal Revision Case No. 124 the order should be that the boy be 
detained for four years from the data of the Magistrate's order unless he 
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shall sooner attain the age of 18, and in the other two cases the sentonces 
should be that the boys be detained for five years from the dates of the 
Magistrate’s order with a similar proviso. 

Davies, J.—The faots are fully set forth in my learned colleague's 
order. There can be no doubt that the Legislature intended, owing 
probably to the varying conditions of the several provinces of the 
Empire, that the rules *' for regulating the periods for which youthful 
" offenders should be sent to " the reformatory schools “ according to their 
ages or other considerations ” should, in future, be made by the Local 
Government [see Clause (3) of Section 8 of Act VIII of 18971 instead of 
by the Governor-General in Council as heretofore under Section 22 of the 

old Act (V of 1876). 

It seems to me that the saving clause in Section 2 of the present 
Act could never have bean meant to frustrate that intention and to 
absolve the Local Government from undertaking the statutory duty cast 
upon it. The word '* as far as may be” do not, I think, go as far as that. 
It is understood that the Locil Government has made no rules under the 
provision quoted. The orders in revision cannot, therefore, be contrary 
thereto, and as they are not opposed to anything in Section 8 itself, there 
is, in my opinion, no ground for our interference, and I would dismiss 

the petitions. 

Owing, however, to the difference of opinion between Mr. Justice 
Moore and myself, the matter should be referred to a third Judge. 

These cases then came on for hearing under Criminal Procedure 
Code. Section 429. before the Officiating Chief Justice who delivered the 

following 

JUDGMENT. 

There seems to me to be no doubt that the rules, though passed under 
the old Act. must be deemed to have been passed under the existing Act. 
The orders must be amended so as to make the detention last till the 
offender in each case has attained the age of eighteen. 
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21 M. 433 (F.B.), 

[M3] APPELLATE CIVIL—FULL BENCH. 

Before Mr, Justice Shephard {Officiating Chief Justice), Mr. Justice 

Davies and Mr. Justice Moore. 

In Letters Patent Appeal No. 6 of 1897 :— 

Theivc Pandithan and another {Plaintiffs), Appellants o. 
Secretary op State for India {Defendant No. 1), Bespondent. 

hi Letters Patent Appeal No. 7 of 1897 :— 

Theivu Pandithan and another {Plaintiffs), Appellants v. 
ChinnakANNU Pillai and others {Defendants Nos. 2 to 5. 10, 

12 to 17, 19 to 21, and Representatives of Defendant 
No. 8), Respondents.’" [1st and 5th April and 7th 
September, 1897, and 20th and 21st July and 

10th August, 1898.] 

Tree patladar—Right to land on ichich trees stand. 

Held, Davies and MoORE, JJ., affirming tbe judgment of BENSON J. 
(SUBRAMANIA AYYAR, J., diss.), that persons bolding a patta for palmyra trees 
in Tinnevelly are not, ip.so/ac/o, entitled to an ordinary raiyatwari patta for the 
land on which the trees stand- 

Per SUBRAMANIA AYY'AR, J. — Land on which a man plants a palmyra tope 
is in his exclusive occupancy and possession as a raiyat of Government, subject 
to bis liability to pay any assessment or assessments which the Government may 
from time to time be entitled to impose and subject also to all other lawful 
incidents attaching to a holding of that description. 

The rights of a tree-pattadar and the nature of the revenue levied on suoh 
pattadars considered. 

[R., 36 M. 148 (149) = 22 M.L.J. 201 (203) = 10 M.L.T. 488=(19n) 2 M.W.N. 532.] 

Second appeals (Nos. 158 aod 159 of 1895) against the decree of 
S. Gopala Chariar, Subordinate Judge of Tinnevelly, in appeal suits 
Ncs. 261 and 289 of 1892, reversing the decree of T. Sadasiva Ayyar, 
District Munsif of Srivaikuntam, in original suit No. 233 of 1891. 

The plaintiffs brought this suit against the Secretary of State 
and twenty persons, the residents of Senthamangalam village. They 
sought a declaration that they were entitled to receive a patta for acre 
1*77, being part of a larger area described in tbe plaint as [434] bearing 
Survey No. 587-D. Of this area 43 decimals, on which a group of 33 
palmyras stood, were described in the plaint as belonging to defendant 
No. 15. As to the rest of the land aod the palmyra trees thereon, the 
plaintiffs claimed that their family had been in possession of a part from 
time immemorial and of tbe rest from 1856 when tbeir father purchased 
it from one Picha Pillai wbo bad had long possession. They also said 
that they bad similarly been in enjoyment of “ Valan villai land letter 0, 
and the palmyras. Although a patta has been granted only for tbe 
palmyras standing on acres 2*39, noade up of acres 1'85, the property 
mentioned in tbe particulars annexed hereto and 54 decimals bearing 
letter C not included in tbe said particulars, belonging to tbe plaintiffs’ 
ancestors as above stated, yet the plaintiffs’ ancestors and the plaintiffs 
have, according to the practice of this district and the revenue rules 
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issued from time to time, been enjoyiDg the land as owners, in several 
modes, such as penning cattle and putting straw ricks, &c., without 
assessment or patta for the land. Instead of the patta being issued as it 
ought to have been done to the plaintiffs’ ancestors at the time of the 
settlement for the lands, on which the above-mentioned palmyras be¬ 
longing to plaintiffs’ancestors stood, those fields and some others were 
“taken together, the fields of No. 587 were marked C and D and taken 
“ (entered or measured) as immemorial waste, the letter B, situate be- 
“ tween the said two, entered as habitation poramboke and the remainder 
“ entered as letter A, immemorial waste, and the matter disposed of by 
“ them (the settlement officers). Nevertheless, the plaintiffs' ancestors 
“ who were not aware of that fact, continued to enjoy the lands. Sivoy- 
“ jama assessment was fixed for C letter land in favour of plaintiffs’ elder 
“brother and subsequently in Fasli 85 patta was granted (to him) and, 
“ after his death, the patta continues to be issued in the names of plaint- 

“ iffs.'’ 

The plaint proceeded to allege that in 1881 the plaintiffs’ brother 
had put in a darkhast, with a view of obtaining a patta for the rest of the 
land to which they claimed title as above and on which their palmyras 
stood, that the application was opposed by some of the residents of the 
village on the ground that the land was required for a threshing ffoor, 
“when the plaintiffs, learning the circumstances, presented a petition on 
“the 12th October 1888, in which, among other reasons, they stated 
*' that, as the building of [435] the plaintiffs' house stood on No. 590 
** and some portion of No. 587 letter D, acres 1 85, on which plaintiffs 
“ palmyras stand and left after excluding the northern extremity of 43 cents 
“ from the acres 2'28 of letter D, should be given only to plaintiffs and 
“that the said land was being enjoyed from time out of memory and up 
“ to that date by plaintiffs' ancestors and plaintiffs. Thereupon the 
“ Tabsildar inspected the locality, gave only the 8 cents of land contain* 
“ ing the portion of the plaintiffs’ house out of the said D letter land to 
“ the plaintiffs, and charged the rest of the land as threshing ground poram- 
“bokeonthe 14th October 1889. On (our) preferring an appeal against 
“ it to the Revenue Board on the 1st of January 1890, they stated that they 
“ could not interfere. The above-mentioned land letter D has been enjoyed 
“ by plaintiffs’ ancestors, and, subsequently, by plaintiffs, from time out 
“of memory. It was never used as a threshing ground . . . . 

‘ As the plaintiffs’ ancestors have been enjoying the plaint land for a 
“ long time of over twelve years, by heaping straw, penning cattle, &c., 

“ and erecting a compound, the determination thereof as threshing ground 
“ poramboke by the Revenue authorities will not be legally valid. (Para- 
“ graph 11.) Even if there were no clear evidence about the enjoyment 
“of the land under the palmyras, the legal presumption is that the said 
“ land belongs to the palmyra pattadar and that he alone enjoys it. ihe 
“fact of plaintiffs’ brother having applied bv darkhast for a grant of patta 
“ in plaintiffs’name, could not cause any diminution of the interest 
“ possessed by the plaintiffs in the said land. Even assuming for the sake 
“ of argument that the disputed land under the palmyras do not belong 
" to the plaintiffs, the Revenue authorities have no right to determine the 
“ said land as threshing ground poramboke in accordance with the revest 
“ made anneoessarily and out of enmity by the opposite party wi ou 
“granting it to plaintiffs. As the second and the subsequent number of 
“ defendants have presented a petition to the Revenue department con- 

“ tending that the disputed land must be for common benefit, they have 
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" also bef'n partie'^ herein. ... I, therefore, pra\^ that the 

‘‘ Court may be pleased to declare the plaintiffs’ right to get the patta 
" granted in their names for the undermentioned property and to pass a 
“decree cancelling the order passed in reference to it, awarding such 
“ further or other reliefs as the Court may deem fit, and directing the 
“ defendants to pay plaintiffs’ costs. ’ 

[436] The written statement of the Secretary of State was as 
follows :— 

“ 1 The plaint land being classed as assessed waste before and after 
" the settlement, and now as threshing floor poramboke. is the property 
“of Government. The plaintiffs never held patta for it.^ Nor can the 
" alleged purchase of a portion of the laud from Picha Pillai, even if true, 

“ bind the Government. 

“ 2 Plaintiffs' allegation in paragraph 2 of the plaint that they 
“ enioved a portion of the plaint land for over sixty years is not true. 
“They admit in paragrauh o that their (plaintiffs’) brother applied in 
“ iSSi for the plaint lands under the darkhast rules—an admission chat 
“ the land was then Government waste. The plaintiffs encroached upon 
" the land only subsequently to 1886. 

“ 3. No such legal presumption can be formed as stated in paragraph 

“ 11 of the plaint. 

“ 4. Under these circumstances the plaintiffs have no claim to the 
“ plaint land. The first defendant, therefore, prays that the suit be dis- 
“ missed with costs.” 

The other defendants pleaded tliab the land was village samudayam 
and had long been used by the villagers “as threshing floor and path and 

that the plaintiffs had no exclusive right thereto. 

The following issues were framed by the District Munsif who decided 
them both in favour of the plaintiffs, viz. :— 

“(1) Is the plaintiffs’ alleged right to. and enjoyment of, the disputed 
"land true and valid as against defendants ? 

“(2) Have defendants other than first defendant any right of ease- 
“ment to the land as poramboke threshing floor ?” 

The District Munsif accordingly passed a decree for the plaintiffs. 
Separate appeals were preferred against this decree on behalf of the 
Secretarv of State for India and the other defendants re^eobively. and 
the Subordinate Judge remitted the following issue to the District Munsif 

for a finding;— • - 

“ Whether in this district the pattadar of palmyra trees is, ipso facto, 

“ the pattadar of the land underneath such trees and whether by assessing 
“and issuing pattas for such trees, the proprietary ngbt of the Govern- 
■‘.‘ment in such land ceases and determines and the pattadar becomes the 

“ owner of the land ? ’’ 

The District Munsif’s findings on this issue were as follow 
[437] “ The evidence, as a whole, shows that the holder of patta 
“ palmyras on unassessed waste or of scattered trees on assessed waste 
“ has no right as such to the land itself, unless, of course, he has had open 

“and adverse enjoyment of the land against the Government for more 

“ than sixty years ; or unless the land in natham poramboke garden of not 
“ more extensive character than is allowed ; or is terai land planted with 
“ palmyras about which there can be no doubt from the defendants own 
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dooument No. XL that the tree pattadar is also the pafctadar of the 

land underneath. On the evidence I find that the 

pattadar of trees on asse^^sed waste, whose holding could be enclosed 
and treated in blocks or grouns has, inno facto, all the rights of a pattadar 
of the area underneath the trees, snhjoct to Government’s right to derive 
an additional revenue whenever he cultivated the land with pun]a crops 
and to issue to him a consolidated patts. for land and trees with a higher 

assessment, as indicated in Government proceedings of ^ 

he has not merely a right of way to the trees. I might add that in this 
case, if the Government is held to possess the right to transfer the land 
to poramboke and allow the villagers to hold threshing fioors and place 
their hay stocks on the whole land, even the acknowledged iig o i6 
tree pattadars to a right of way and to manure the foot of his trees will 

be seriously interfered with.” 

The Subordinate Judge, on aopeal. held that 
no title to the land in dispute and that the evidence did not establish any 
exclusive possession in the plaintiffs with an intention to aPPJ'eP"® e 
the land as their own, earlier than ten years before 

holders of neighbouring lands inclusive of the l„i 

in question as a common threshing floor from a time anter oi to 1881 and 

hesaid:-“ Plaintifls have not shown that the trees ^ere planted by them 
If the trees were granted, then they mast show that the land also 

was granted, which they have not. They T,f^th! 

■ fhown. Nor could there have been a grant of trees with ^ 

•• tntion of the land-tax.” He accordingly overruled the 
tion that a tree pattadar had a right to the land as against tne Government 

and dismissed fche suit. 

Exhibit No. XXXIX which is referred to in the 

ending with the Government Order, dated 2.3rd August Ibl.., 

the following passages are extracted 

“ There are four classes of tree-tax payers for whose cases 
II, i_ 1 j Dftvin^ for trees on their own holdings » 

■■ a iJ X’rlbi. ...1. ^ *.a «) r!”'"' 

Government ^ MrVuckir the Collector of Tinnevelly, proposes 

■; to fix^th'etx fo^hirty years (-respontog with the ^-tion^oUbe 
“ revised settlement of the ^the'^resent amount of the tree-tax in each 

“ fcions of annas. , n . 

*™» - '•■-‘■a- 

oaoupaMon of others. Mr. Packle would adopt the same plan of fixing 
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1898 " the existing assessment with an addition for seedlings, as the Govern- 

AUQ. 10. “ ment demand for thirty years. 

- “ The third class, or holders of pattas for trees on Government cultur- 

Full ■* able waste, includes those, interested in the great palmyra forest, which 
Bench. " comprises sixty-eight villages. In these cases he proposes to define 

- " as far as possible, the area occupied by trees in a single holding; to as- 

31 M. 433 » gggg ^ j^ Q^ jf suitaWe to its specially inferior charac- 

(F.B.). determine the tree-tax as provi.led for classes (1) and (2); and 

“ to settle the aggregate as the Government demand on the holder for 
thirty years. 

“ Where the interests of the several tree patta-holders of this class 
" are much involved, and also for the fourth class or holders of patta 
“ for trees on Government unculturable waste or reserved tracts, as tank 
“banks, road sides, building sites, &e., Mr. Puckle proposes to fix the 
“ present demand for a term of ten years, being the period of growth of 
“ the seedling to a mature tree. 

“ The Board, after mature consideration, recommend to Government 
“ to adopt Mr. Puckle’e proposals, and the Governor in Council resolves 
“ to sanction them.” 

[439] In the year after the date of this Government Order, a suit 
was instituted by certain tree-pattadars in Tinnevelly against the Head 
Assistant Collector of Tinnevelly and others. The judgment in the appeal 
to the District Court which resulted in the plaintiff’s favour was filed in 
the present suit as Exhibit h, and it contained the following passages :— 

“ It appears that certain of the defendants having been turned out 
" of their houses, when the land on which their houses had stood had 
“ been taken up for the railway, were granted by the Head Assistant 
“Collector (first defendant) fresh house-sites upon a piece of land on which 
“ were growing certain palmyras. Under the orders or sanction of the 
“ Head Assistant Collector, ceitain of these palmyras were out down to 

“ make way for the houses. , . . , , . n . . 

“ The plaintiffs objected to the trees which they claimed being cut 

“ down and on their objection being disregarded, they filed this suit 
“against the Head Assistant Collector and the housebuilders. The 
“ prayer of their plaint is for an order restraining the defendants from 
“ interfering with the land, and directing the removal of the huts, and 
“ further to recover the value of the trees cut, this last claim having been 

“ subsequently added to the plaint. •, j u 

“ The Head Assistant Collector (first defendant) contended that the 
“ land was not the plaintiffs’ property, but Government waste land, and 
“thattbeplaintiffshadarightby their pattas only to the palmyra trees 
“ and not to the land—that the plaintiffs’ right to the trees was only to 
“ be used so long as the Governmeot did not require the use of the land, 
“ and that as it now was required for building sites, the cutting down of 
“ the trees was lawful and that as the Government tax upon such trees had 
“ been deducted from the plaintiffs’ patta, they had all the relief to which 
“ they were entitled. It is further urged that the plaiotiffs have no right 
“ whatever to the land, since in Fasli 1270. an opportunity was offered 
“ to the raiyats to register such waste lands as they had any claim to. 

“ and the plaintiffs had then preferred no claim to the land in question 
** nor had a patta been ever issued for it. 

“ The Subordinate Judge recorded two issues :— 

“ (1) Whether the plaint land and trees are plaintiffs’, own, or the 
“ Government waste ? 
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' (2) Whether the damages claimed in respect ol the trees cut down 
are correct ? 

[440] ‘ * Upon the tirst issue he found that though the land had 
never been taxed, the palymras thereon had been taxed and that there 
'vas proof of the enjoyment of those trees by the plaintiffs and their 
ancestors for a long number of years and consequently he decided that 
the right to both land and trees was the plaintiff’s’ and that the first 
defendant was wrong in entering noon the land, and cutting the trees. 

Upon the second issue he found the proof of the amount of damages 
' vague ; and hence he awarded none. 

The relief granted by the Subordinate Judge was that the defend¬ 
ants be restricted from interfering with the trees and lands in dispute, 
and that they do remove the huts or houses constructed or in course of 
“construction over this land. 

* ♦ ♦ * 
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“ From these considerations it is manifest that the plaintiff's holding 
a patta for these palmyras were, ipso facto, entitled to be considered 
pattadars of the land, and that, if their land was necessarily required for 
“ public purposes, the Revenue authorities had full power to acquire it 
“ under a duffnite law: and hence that the ffrst defendant had no right 
“arbitrarily to enter into the land, divert it toother purposes, and cut 
“ down the plaintiffs’ trees.” 

Stindara Ayyar, for appellants in Second Appeal No. 158 of 1895. 

The Government Pleader (Mr. E. B. Powell), for respondent. 

Sundara Ayyar, Seshachariar and Srinivasa Ayyangar, for appellants 
in Second Appeal No. 159 of 1895. 

Mr. N. Suhranianyam and Ramikrishna Ayyar, for respondents. 

SUBRAMANIA Ayyar, J.—The question raised in these cases is one of 
considerable importance to a large class of persons who plant and grow, 
as they are permitted to do by the rules of the Government applicable to 
the Tinnevelly district, palmyra trees on assessed Government sandy 
tracts, which abound in some parts of the district and which, though 
scarcely suited for any other kind of cultivation, are well adopted for the 
growth of the palmyra palm. The question is when a person grows on a 
piece of assessed Government land such trees in sufficient numbers and 
fairly closely over the land, so as to form, in the language of the people 
accepted by the Revenue authorities themselves, a tope (paragraphs 3 
and 9, Extract M.O., Slab May 1355, No. 655. and paragraph 7. extract 
[441] from the Proceedings of the Board of Revenue, 6th May 1858, 
No. 1617, in Exhibit XXXIX), what right does the planter acquire in 
that piece of land by so planting therein ? It is not the case of either 
party that, when one is allowed to grow such a tope, any express agree¬ 
ment is entered into between the Government and the planter with 
reference to the rights of the latter in the soil. The solution of the 
question depends upon implications arising from a few unquestionable 
facts connected with this kind of plantations, coupled with the conduct of 
the parties concerned. 

To understand the matter easily, let us confine our attention, nrat, to 
so much of the land as is visibly covered by each tree in the tope. Now, 
by bhe-Very fact of the man being allowed to grow thetre^, has not the 
site of each tree been virtually granted to him for plantation purposes 2 
What the proper answer bo this question should be would become at once 
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aDoarent bv putting a further question, viz., suppose some of those trees 

or all of them are blown away or they otherwise cease to exist ; 

the plater thereof or his assign be at liberty to plant other trees on the 

sites of the extinct ones, and go on thus ^ “auettionTn tht 

so to act . It 7“'^ 1 involves the conclusion that the sites 

7 such P antat,on purposes 1 by other trees? Such 

n~rv conclusion with reference to the ground visibly covered 
fh irnns is the case different with reference to the interspaces between 
the trees formL 'the tope^ of course, though on the surface of the 

lajd the space covered bv each full-grown palmyra tree does not 

n fi^v fflBtin circumference, yet it is scarcely necessary to add, the 
exceed a fe growth of the tree is much more. Moreover, 

ani°of r ::;ern^f nW! 

‘therat one more ttecT of evidence in the case which is perhaps even 
c'earer on the point : pi^.. the almost invariable [442] practice 0“ 
part of Pla.utcrs of obese topes of enclosing the lands forming the sites of 
The tones inoludiog. of course, the spaces between the trees. It s scar®® 
Iv neoLsary to say that the obvious object of forming such enclosure 
s to assert arexclusive right to the land. While suc^re the principal 
facts concerning plantations of the description m question ®° 

nact Government would have taken care to have it unequivocally intimated 
pact Goveinme serious and a very 

to planters of top ^ ^ (J^g the absence of such intimation they 

they were expending labour 

were entitled in no way vested in those persons. 

and money m gro g th^^^^ and oven the very significant practice 

Nobody over “>°ug ,pbe explanation for the course thus 

of enclosing was manifest. The Government was naturally 

pursued by ‘^.f^^ate land- should be occupied and used for the purpose 
desirous that its wa growtliof palmyra trees, and to 

for ®7'>®>7r,'^lnteif that’ any land taken up by them, though 

‘'*''®rJ°with treet growl by them, was still at the disposal of the Govern- 
oovered with tree g completely frustrated the benefioial end the 

ment, j® and praotioallv stopped all further plantations of 

S,°''!l'‘XDbion^ It is not, therefore, surprising that the Government did 
this desoripbion. I ° though the precise question, now under 

not stir m the m . raised and distinctly decided more than 
oonsideratioD. was broadly ^.jginal suit Np. 53 of 1873 

twenty yeMS ago aga ^ and the decision wag upheld on 

thi Di trietXrt.^^^^^^^ final (Exhibits K and L). In 

as wUl be seen from the observations mafia ui the 
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case of Lord Advocate v. Lord Dlantyrc (1) by Lord Blackburn at; pages 
791 and 792 and by Lord HAtherly afc pages 797 and 798, the various 
acts mentioned above of exercise of right on the part of nlanfcers 
[413] of topes must be taken to be most cogent evidence against the view 
that the sites of such topes are unoccupied Government property, and 
they strongly support the contention that such sites are entirely held by 
the planters of topes under the Government, subject, no doubt, to all the 
legal incidents attaching to holdings of that kind. 

The principal arguments urged in favour of the Government have 
now to be noticed. The main argument was based on the alleg^ition that 
holders of palmyra topes in Tinnevelly pay no revenue to the Government 
for the occupation of the land on which the topes stand. This allegation, 
however, is destitute of any real foundation. To show that that is so it 
is necessary to advert to the system of ta.Kabion in force in Tinnevelly 
and to that prevailing in the other parts of the Presidency in respect of 
palmyra plantations, as well as to the reason for the existence of two 
such different systems in the Presidency. 

The system in force in Tinnevelly is to collect so much per 
tree after it has attained a certain growth ; while in almost all the other 
districts, Government demand is fixed solely with reference to the extent of 
land on which the topes stand. How and why palmyra plantations in 
Tinnevelly came thus to be exceptionally treated is shortly this:—Up to 
1853 the system throughout the Presidency, not only in respect of pal¬ 
myra plantations but also in respect of plantations of many othei des¬ 
criptions of valuable fruit trees, was what still prevails in Tinnevelly 
in the case of palmyra plantations. But that mode of assessing 
Goverment revenue operated so harshly on the holders of topes that 
large number of persons relinquished their topes to the Govern¬ 
ment and people generally refrained from planting taxable trees anew. 
In 1853, the Government therefore ordered the abolition of so oppres¬ 
sive a system of assessing revenue and directed the substitution of 
the system of charging on the extent of land planted with trees of various 
kinds including palmyra trees, assessments charged being according to 
‘ taram' rates, ix., rates fixed for various descriptions of soils with refer¬ 
ence to their capacity to produce grains. This order of the Government 
was at once carried out in Tinnevelly as well as m other districts. But 
about three years later the Collector of Tinnevelly submitted to the Gov¬ 
ernment a representation on the subject. He pointed out that the sandy 
tracts in the district, on which palmyra trees were grown so plentifully, not 
being well suited for the cultivation of any of the important species of grams 
usually crown [444] in the country, the rates of assessment faxed in the 
case of these tracts were extremely low. while the tax fixed for paimyi^ 
trees growing thereon amounted annually to a large Bum which was col¬ 
lected with case, that consequently m giving effect to the Government 
Order of 1853, a considerable amount of revenue thus derived had been 
given up and that such saorifioo of revenue was altogether uncalled for 
inasmuch as experience had shown that, so far as this particular district 

was concerned, the system of taxing each tree had not in any way dis- 
oouraged the industry in question. 

This representation induced the Government to order the re-intro- 
duebion in the District of the old form of taxation in so far as palmyra 


(1) L.B-4A.0.770 
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trees alone were concerned. This was done accordingly. The reason, 
therefore, for the existence in Tinnevelly of what since 1858 has been an 
exceptional mode of taxing plantations of palmyra trees, is the peculiar 
fitness of the soil there for such cultivation and which fitness enables the 
inhabitants of the locality to grow such trees with profat to themsel¬ 
ves in snite of their having to pay a tax upon each tree. How, than, can 
it be said that a person that grows palmyra trees on assessed Government 
land in Tinnevellv doss not pay for the occupation of the land If his 
payment per tree is not for the use and occupation of the land forming 
the site of the tope, what does he make such payment for ? There can be 
no doubt, therefore, that the payment in question is made solely for the 
use and occupation of the land, though in this particular -n® ^ 

amount of revenue is arrived at in a mode different from that adopted 
with raference to similar plaotatioQS elsewheie. 

In thus holding the allegation that planters of palmyra trees in 
Tinnevellv do not pay revenue for the occupation of lands on which such 
trees are grown to be unfoundel-i circunitince on which much stress 
was laid on bahalf of the respondents has not been overlooked, inat 
circumstance is that, if on a piece of land on which a palmyra 
any grain also is grown by the planter, separate assessment under the 
head of Sivaya Jama or extra revenue is collected by the Government 

the additional cultivation. The imposition of separate 
additional cultivation is. however, perfectly consistent with the v e 
the payment per palmyra tree is equally for the use and ^ 

Uud. For when any grain is grown in addition to trees of that ’ . 

Government treats the land as used for tsvo distinct purposes , 

the State is justifial in claiming [443] separate Pay-”®" " (f®® 1206 

6 of the Board’s Procsediegs, dated the 20th .Ys79^Exh1St 

bodied in the Government.Proeeedings of the 23rd August 1872 Mit 
XXXIX). ft is evident, therefore, that the fact that lands ^>®" 
nalmvra tress are grown receive in Tinnevellyan exceptional treatment at 

behalf of the raspondonts, that planters of topes containing such tieesare 
nob occupants of the sites of the topes. 

The next argument urged on behalf of the respondents was rested on 
ihe nexi ar„umeuv b entries m certain revenue 

the nature and i^gued to raiyats which latter are but 

accounts, and .g It jg true that in those documents 

extracts from one o f to in terms as occupants of the lands 

conbamiDg V accounts is the recording of such information as 

view m P^®P^^. ® ascertainment and collection of the revenue due bo 
IS necessaty raivats Now as the amouQt of the liability of 

srr. bAs., i. srA.,'!... g„™. 

the raiyats w stated, solely on the number and age of the 

revenue <5®?® _ of iggd go which they stand, particulars 

trees 'rrasP® y ‘ entered in the accounts without 

rnvTe rLc befog 3e to the latter matter. As to the suggestion based on 

f: ?e“a\fn b:t;frthe planter and the Gcvernmant is not created 
by the grant of any specific patta, but comes into existence from his 
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occupation which takes place long before what is known as a tree patta, 
is first issued, and which could be given only when the trees are about 
ten years old and fit to be assessed for revenue. Nor is it necessary to 
point out that the so-called land pittas but show that in cases in which 
such are issued, Government revenue is calculated upon the extent of the 
land occupied, while tree pattas show that the revenue charged for the 
occupation is reckoned with reference to the number of trees on the land, 
and consequently this distinction between the two classes of pattas has 
no real bearing upon the question of the nature of the right acquired by 
the occupation. 

[446] Another argument on behalf of the respondents was based 
upon the fact that instances were to be found in which palmyra trees 
standing on a piece of land were entered in the revenue accounts in the 
name of one mao, while the land itself was entered in the name of another. 
But such entries were explained by Mr. Puckle, a former Collector of the 
district, in a report submitted by him to the Revenue Board in 1871, 
during the progress of the present Revenue Settlement of the district, 
thus : —“ The origin of the anomaly of a double patta is twofold ; in some 
“ cases lands already partly planted with trees have been granted by the 
“ Collector on patta without due inquiry or priority of option being accoi'd- 
“ ed to the tree owners to take up the land on which the trees stood, and 
“ in others the land-holders themselves have voluntarily resigned a per- 
“ centage usually from one-third to one-half of the trees on their lands to 
" certain palmyra climbers on condition that the latter attended to the 
“ entire stock of trees on the land, and they have further permitted these 
“ climbers to get tree pattas made out in their names for the percentage 
“ of trees thus resigned ” (Exhibit XXXIX). Entries arising from such 
exceptional causes or from the others referred to in the judgments of the 
Lower Courts and which are similar to the second of the causes mention¬ 
ed by Mr. Puckle cannot affect the validity of the conclusion already 
arrived at as to the nature of the interests possessed by those who plant 
palmyra topes on Government assessed lands. 

Before leaving this point it is perhaps nob superfluous to mark that 
it would be easy to avoid confounding the case of tree patbadars, who have 
become such under arrangements like those referred to by Mr. Puckle 
entered into with the owners of the land containing the trees, with the 
case of persons allowed to plant and grow topes on Government land, if 
one would but distinctly bear in mind the vital distinction which exists 
between the two cases. Now, in the former the right transferred is 
obviously to only specific standing trees. The grantee thereof would no 
doubt be" entitled to enjoy them while they exist, and for that purpose to 
exercise over the land other rights necessary for the due enjoyment of the 
trees. Subject to this, the laud continues to belong to the grantor of the 
trees. It the grantee of the trees cubs and removes them, he has no right 
to grow others in lieu of those cut. In short, he can no longer enter upon 
the land, the planter’s right bo which has (by the trees which bad been 
granted away ceasing bo [M7] exist) become freed from the limitation 
imposed upon it by the transfer of the trees. Now, turning to the second 
case, the transfer there, is nob of a right to standing trees but of a right to 
use the land without limit of time for bringing into existence now trees 
and this right, as has been shown before, can be nothing else but a 
transfer of the land itself for plantation purposes. 

A further argument urged on behalf of the respondents was in effect 
as followsSuppose on a piece of Government land measuring, say an 
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acre or two, a man grows on one spot therein a few palmyra trees. He 
is treated by the Revenue authorities as the owner of scattered trees only, 
and as it is conceded for the appellants that such a person does not there¬ 
by become the occupant of the whole piece of land, the planter of a tope 
should likewise be held not to be an occupant of the entire site of his 
tope. But this argument is unsound. That there is a real difference bet¬ 
ween the two cases is too plain to require lengthened discussion. In the 
former case it would be manifestly unreasonable to imply that by planting 
a few isolated trees on one little spot on the land, the planter intends to 
and does occupy the whole plot, capable of growing many more trees : 
but in the latter'case the only fair and just conclusion, for reasons already 
stated in the early part of this judgment, is that planters of topes do 
possess the entire sites of the topes. Whether in a particular instance 
the planter holds but scattered trees without possession of the whole plot 
of land on some small portion of which they stand, or whether he is the 
planter of a tope and an occupant cf the whole of the site thereof, cannot 
certainly be difficult to determine. It is only necessary to add that in 
dealing with such a question it would be well to bear in mind the follow¬ 
ing observations of Bramwell. B., made with reference to what would 
amount to cfe/acio possession in circumstances not altogether dissimilar 
to what are just under consideration. The learned Baron said:— If 
“ there were an inclosed field and a man had turned bis cattle into it, and 
“had locked the gate, be might well claim to have a de facto possession 
“ of the whole field: but if there were an unioclosed common of a mile in 
“ length, and he turned one horse on one end of the common, he could 
" uot be said to have a de facto possession of the whole length of the 
“common” {^Covetdale v. Chafltou) (1). 

[448] The only other argument requiring notice was that there was 

no distinction between the case of trees planted on poramboke and that 

of trees planted on assessed land. This clearly confounds well-known 
differences which exist with reference to the two cases. Now, the very 
object of classifying land as poramboke is to take it out of the category of 
cultivable land so as to prevent the cultivation thereof without express 
permission That is why penal assessment is imposed if trees are planted 
on such land. That is also why the trees so planted are taken to vest 
entirely in the Government. But it is otherwise with reference to 
assessed land. For as stated in the opening part of this judgment the 
Revenue rules allow any one without obaining previous permission to plant 
upon such assessed land and recognise the planter’s right to trees grown 
therein No doubt if such trees die. the property is shared equally by 
the Government and the planter. That however is because the Govern¬ 
ment. as the owner of the melvaram right, and the planter as the owner of 
the kudivaram right are co-owners. (See Venkatanar^zmha ^atdu y. 
Dandamudi Kotayya (2)). Nor is this inconsistent with the rule which 
enables the Government to mulct a planter m a fixed sum if he improperly 
cuts the trees, for he thereby violates one of the implied terms of the 
holding and thus unquestionably commits waste. 

Before concluding, however, it is necessary to say a few words with 
reference to a view of the case which I have hitherto refrained from con¬ 
sidering The view in question is that when under the rules of the district 
a man plants palmyra trees on a given piece of land so as to form a tope 
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he does so subject to the Goveroment being at liberty to allow another 
man to occupy and use the same land for purposes not detrimental to the 
rights of the palmyra planter. This view, no doubt, is not absolutely in¬ 
conceivable. But it is difficult to believe that any of the parties concerned 
could have intended such a state of things to be for a moment possible. 
First, as to the palmyra planters I do not at all believe that they thought 
that anybody else could hold possession of the land simultaneously with 
them. Seooudly, as appears from its own orders filed as exhibits here, the 
Government was strongly and consistently opposed to the anomalous 
practice of issuing a patta for the trees standing on a plot of ground to 
one individual and a [4i9] patta for the plot itself to another. These 
same orders show that local officials were repeatedly told that it was ex¬ 
tremely desirable by some arrangement or other to put an end to the ob¬ 
jectionable state of things that came into existence in certain villages owing 
to the causes explained by Mr. Puckle in the passage already quoted. 
Moreover, it being admitted that the planter has the right to plant again 
if the existing trees die, is he to plant fresh trees on the sites on which the 
dead trees stood or on the land occupied by the land pattadar? In the 
former case it would be a costly and troublesome process to dig up and 
remove the roots of the dead trees which penetrate several feet uoder 
ground. Even if the roots are removed, fresh plants would not, for 
obvious reasons, grow so well on the spots on which the old trees stood 
as they would on spots not so used up. And the lands of the description 
in question not being so well fitted for any other kind of cultivation the 
Government itself would be a loser. If, on the other hand, the planter 
were to plant the new trees in the land occupied by the land pattadar, 
nothing but confusion and inconvenience to all the parties concerned 
would result. Take for example a not improbable illustration. After a 
man has planted on a plot of ground the maximum number of palmyra 
trees that could, consistently with the requirements of good husbandry, be 
planted therein, a land patta for the ground is given to another man. 
This land pattadar uses the spaces between the palmyra trees for growing 
•casuarina trees and does such acts as are necessary thereto. Suppose 
BOW, the palmyra trees for some reason or other die and the nalmyra 
planter wishes to plant again. Though he may plant on tha old sites, yet 
he would naturally avoid using suoh sites. If in such circumstances he 
wants to plant on the portion utilised by the land pattadar. is the former 
bo be at liberty to insist upon the latter cubbing down the casuarina trees ? 
If the palmyra planter is entitled so to insist would not that be seriously 
injurious to the planter of bbe casuarina trees and would he have taken 
up the land had he been aware that suoh would be his position ? If, on 
the other hand, the palmyra planter is not entitled to insist as stated 
above, what becomes of the hypothesis that, by the introduction of the 
land pattadar, it was not intended to affect the rights of the palmyra 
planter ? 

Now passing from the hypothetical case to the actual case before us, 
let us see what the effect of the Revenue officer's order [430] which 
the appellants pray may be declared invalid would be. If it were upheld, 
would nob the position of the appellants be worse than if only a land 
patta had, as supposed in the above illustration, been issued * The order 
in question directs that the land be classified as poramboke for a threshing 
floor. And since, as stated before, trees on poramboke vest in Government, 
is the order complained of to be treated as depriving the appellants of their 
right bo the existing trees ? Is that why in the Secretary of State’s 
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..ritteD statement the appellants' right to the land is denied m toto and 
the land is claimed as absolutely belonging to Government ? Suppose next 
that the appellants' title to the existing trees is 

aS b" r.“ . £ “Sicd ... ..d .b. mi.. .. .b. 

r.*. ™n.b.. lb. ...bh .. .1 

laDd as a ™«mboke of any kind is strictly prohibited by the rules 
cultivation o P ^ infringements thereof the Revenue authon- 

just referred to and ^ penal assessments to any extent 

■as “f appaUants refrain from growing any more trees? 

they P'«ase, m = Qo^eroment it be conceded that the order does not 

If on behal o ^ gmentioned rights of the appellants, what is the 
touch ei he. of the ahove^ poramboke ? Even if it were 

. ° His aDnellanta'°right to hold the existing trees as well as the 

taken that th PP prejudiced by the above order, would not the 

right o p an subjected to material inconvenience in the enjoyrnent 

“oftheh d^ttstasm^ch L during the whole time the threshing operations 
^n^rriel on in order to prevent the numerous persons that resort to the 
U^d f^r those operations horn improperly interfering with the trees and 

mrtiLlarlv the produce thereof, the appellants would be obliged to take 
Particular . ^ m-flpautioQs ? If the order m question were right, it 

^wirbe ^sy to suggest many other purposes for which the Revenue of&oials 

coild allow^uch lands to be used and which though not necessarily 

tn the trees will be highly inconvenieub to the planters in the cultivation 

''TlteG?verrmentthat^lts'm 

man and ^ J tbe above conclusion than that tbe extraordinary 

°1{ the holding under consideration is not only not set up m the 
view of the ® statement, but is quite inconsistent with the 

Secretary of State s as alreadv stated, is that the land is Govern- 

’’'^'i^nroerty and that the appellants have no right whatever thereto. 

V .ill the above reasons I would hold that the conclusion of the 
Ror all bbe aoo the Subordinaba Judge was m error m revers- 

District Munsif «n„ j. th^^ 

mg the ^ . 'a tope is in his exclusive occupancy and possession 

a man plants subject of course to his liability to pay any 

as a raiyat of ^ which the Government may from time to time 

re":Sd°L rpoTaor subject, also to all other lawful incident 
attaching to a holding of this description. 

attaoQiDb allow the appeals, reverse the decrees of the 

c . ^ Jud-e anf re to7e the Lcree of the District Munsif with 

Subordmate Judge Aand 

®° ‘“„gOM J -In these oases the plaintififs hold a patta for certain 
palmyra trees in Survey No. 587-D in a certain vUIage in Tinnevelly. They 
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sued for a declarabiou that they were ipso facto entitled to an ordinary 
raiyatwari patta for the land on which the trees stood. The first defend¬ 
ant is the Secretary of State for India in Council. The other defendants 
are certain villagers who allege that the land is used by them as a com¬ 
mon threshing ground. 

The District Munsif decided in favour of the plaintiffs, bub, on appeal, 
the Subordinate Judge reversed the decree and dismissed the suit. 

Against this dismissal the plaintiffs urge this second apneal. 

In my opinion the decree of the Subordinate Judge is right. 

In Tinnevelly, as in other Eist Coast Districts, laud is classified in 
the Revenue accounts as— 

[452] (1) Nanjah (i.c.) occupied irrigated land; (2) Pmjah (i.e.) 
occupied unirrigated land; Anathi {i.e.) unoccupied waste land that is 
cultivable and assessed ; (4) Poramboke {i.e.) unoccupied waste that is not 
cultivable or assessed. 


For nanjah and punjah Government grants pattas to the occupiers and 
claims nothing more than the right to assess and levy a suitable revenue. 
In anathi, Government claims the pronriebory right. It is called assessed 
waste, because it is land which at the time of settlement (which in 
Tinnevelly took place in 1874) the Revenue officers thought was suitable 
for cultivation and might be granted on patta in accordance with the rules 
for the grant of waste lands, and subject to the assessment which they 
then fixed as appropriate. 

The Doramboke is land required for village site, threshing doors, 
roads, banks of tanks, channels, &c. This is _ land which the Revenue 
officers at the settlement considered was required for these public pur¬ 
poses, and which should not, therefore, at any time, be granted on patta, 
and on which it was for this reason useless to fix any assessment. 

This classification of land existed long before the settlement, but the 
registers and assessments were then systematically revised and correct 
areas, as ascertained by survey, were entered and all private claims 
against Government were, as far as possible, enquired into and settled. 

It is to be observed that in all the East Coast Districts from very 
early times, Government was in the habit of granting pattas for fruit trees 
including palmyras growing on both anathi and poramboke. The patta 
might be for a single tree or for any number, and the trees might form a 
-definite group or be scattered about anywhere m the waste. In a field 
with a dozen trees there might be a different pattadar for each 
they might be all held by a single pattadar. Admittedly the pattadar had 
the exclusive right to the produce of the trees but as we shall see here¬ 
after. he was nob allowed to cub them down, and if they faH fi-om natural 
causes, the Government took half the sale-proceeds if the tree was on 
-anathi and the whole if it was on poramboke. It is conceded that m the 
Tinn&velly district the Government ordinarily has the propiietary title m 

■Goveramsab waste land (anathi) and no patta for it had ever [483] been 
issued, but the plaintiffs held a patta for certain Palmyra trees oe it and 
the plaintiffs’ contention is that these trees form a definite group ami thafi 
they are for this reason, the owners of the land and entit ed to demand 
an ordinary patta for it (i.e.) what we may for brevity call a land-patta 

as opposed to a tree'patta. 
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Plaintiffs never having had a patta for the land the onus rests on 
them to show that they are entitled to demand a patta. 

The Government contends that the tree-patta evidences no right to 
the land, save such as is necessary to enable the tree-pattadar to enjoy the 
produce of the trees in his patta and that subject thereto the proprietary 
right in the land remains with the Government and may be alienated by 
Government to whomsoever it pleases. This is the case as it now stands 
before us for decision, but originally it was very different. No distinction 
was then made between the alleged rights of tree-pattadars whose trees 
formed dehned groups and of those whose trees were scattered. The 
question first agitated before the District Munsif was largely as to the 
right of Government to charge an assessment on the land in addition to 
the tree-tax. The points which the District Munsit set before himself 

for determination were :— 

(a) Whether, in the Tinnevelly district, the Revenue authorities can, 
while eettiog assessment on trees standing on assessed waste, oharp 
assessment for the land also separately, and treat the assessment on the 
trees as having nothing to do with the assessment on the land, 

when the assessment obtained by taxing the trees is greater than the 

assessment on the land.^ 

(b) Whether the pattadar who has got trees on unassessed waste 
and who pays a larger assessment for his trees than what is fixed for the 
land is also ipso facto entitled bo the ownership of the said land, or can 
the Revenue authorities treat the land as at their absolute disposal subject 
only to right-of way in the pattadar through the land to his trees . 

The Disoricb Munsif at first decided both the questions in favour of 
the plaintiffs, and gave them the declaration sued for. 

The Subordinate Judge, on appeal, considered that the issuss 
been correctly framed and that this led to a dearth of evidence as to the 
custom of the district without which it was impossible to arrive at a cor¬ 
rect decision. He, therefore, remitted the following issue for a finding. 

“ Whether in this district the pattadar of [454] palmyra trees is ipso facto 
“ the pattadar of the land underneath such trees and whether, by assessing 
“and issuing pattas for such trees, the proprietary right of the Govern- 
“ ment in such land ceases and determines and the pattadar becomes the^ 

“ owner of the land.” 

It wiU be obsei ved that, in this issue also there is no roforenoe to- 
groups of trees, uor is there any suggestion that a distmetion is to be 
drawn between them and scattered trees. In the evidence of the many 
additional witnesses on both sides who were examined on this «sue I find 
only one, and he, a whoUy unimportant witness, who draws any distmetion 
betLen the two oases. The witnesses were not even questioned with a 
view to elicit the existence of any such distmetion. I think that this- 
1^7is of great importance, because it shows that no such distmetion was 
present to the minds of the parties, their pleaders or witnesses 

1 -bafc in fact no such distinction really exists. Yet it is on 
thfs d «notion“'klone that the plaintiffs now rely, and ask us 
to give a decree in their favour. They do not now contend 
tha/ tLv have any right to demand a patta for land on which 

Bettered trees stand. They limit the claim to land in which 
a defined group. The distinction appears to have first suggested its^ to 
the District Munsif when writing his finding on the issue remitted to him. 

678 


i 


Yli.] THEIVU PANDITHAN V. SECRETARY OP STATE 21 Mad. 4S6 

He then drew a distinction between palmyra trees standing (1) on unas- 1898 
sessed waste land, (2) in a scattered manner on assessed waste, and (3) in Auo. IQ. 
a definite group on assessed waste, and came to the conclusion that the — 
holder of a tree-patta in the two former cases bad. as such, no right to the Fell 
land itself: but that in the third case he had such right, that is to say, Bench. 

that he had the same right as an ordinary land-pattadar. The idea of the — 

distinction, though unknown to the parties, has evidently been suggested 
by certain proposals made by Government in 1855 and afterwards in ® )• 
1872 by Mr. Puckleat the settlement, with a view to encourage the more 
extensive planting of trees (see the file of papers marked Exhibit XXXIX). 

It was then proposed that, where trees in unoccupied lands formed a defin¬ 
ed group or tope and were held on pabta by one pattadar, the land should 

be assessed and a patta issued for the land, including the trees, bree-pattas, 
being continued only in the case of single or scattered trees. The experi¬ 
ment was tried in 1855 but, at the end of three years, it was abandoned, 
and the former system reverted to, pending the regular sett-lemeut which 
took place in 1874. No patta was issued for the plaint land in 1855 or at 
the settlement: [45S] whether this was because the trees were regarded 
as only scattered trees, or whether it was because the land was used as a 
common threshing floor, or for some other reason, does not appear. In 
1881, however, the plaintiffs’ brother, who was then the manager of the 
family, made a darkhastjor application (Exhibit III) for “ the grant of the 
land to him for cultivation” on the ground that he was the pattadar for the 
palmyra trees on it; and was the adjacent laudholder, and offered to 
pay the usual land-tax in addition to the tree-tax which he was then pay¬ 
ing. Enquiry was made by the Revenue officials, and the application 
was refuse! on the ground that the land was used as a common 
threshing floor by the villagers. This application does not, of course 
estop the plaintiffs from setting up their present claim to ownership, but 
it is certainly a strong piece of evidence that their claim is an unfounded 
one, and that at that time the plaintiffs' predecessor in interest understood 
and admitted that his holding of a patta for the trees gave him no legal 
right to demand a land-patta, though it might give him a preferential 
claim in the eyes of Government if others applied for the same land. 

With regard to Exhibit XXXIX which contains a mass of correspondence 
between Government and the Board of Revenue and the Collector of Tin- 
nevelly in 1855—58 and 1872, the important thing to note is that all 
through it a distinction is drawn between the trees on patta land (nanjah 
and punjah) and those on unoccupied waste lands, and all through there is 
not a single expression to indicate that these various authorities, who had 
special knowledge of the subject and were anxious to make rules for the 
benefit of the tree-pabtadars. regarded the tree-pattadars in unoccupied waste 
as persons entitled as of right to the land beneath the trees, nor is there a 
single expression to show that they regarded Government as having when 
it issued trea-pattas given up anything more than the right to take the 

• produce of the trees. Indeed, the right of Government as in some eases 
the real owner of the trees themselves, and in other oases as a kind of 
co-owner is constantly referred to. 

Thus “ in some districts large topes of palmyras, and sometimes of 
other kinds on totally unoccupied and waste and jungle lands, are rented 

out .... This is seen particularly .... in. 

Tinoevelly.”—Extract of Minutes of Consultation No. 655, dated Slst May 
1855. This renting out of [436] the topes was in some places annual 
and implies that they were Government property. It was to get rid of 
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the necessity for renting them out that Government was then aoximas. 
Again, the Board of Revenue in its Proceedings, No. 1617. of the 6th May 
1858, paragraph 12, referring to the proposals of Government, say that 
the taluks where palmyras abound are not yet in a fit state for receiv¬ 
ing the orders of Government “ for forming groups of trees on unoccupied 
“ ground into tones and giving them away to parties who agree to pay 
" the land-tax.” Again. Mr. Puckle in his letter to the Board pnnted 
in Proceedings of Madras Government, Revenue Department, dated 23rd 
August 1872, says that any general application of the Government 
of 1858 “ would have given away without reason millions of valuable 
trees ” Further on he refers fjo “ the impossibility of enforcing the right 
“ of Government to a share in the value of every tree out down.” Lastly 
in paragraph 8 of Board’s Proceedings, No. 3364 of the 9th August 1871, 
it is stated that Rs. 15,000 were derived from the felling of such trees 

each year. 

It is important to notice this because it has been assumed by the 
appellants’ vakil that the holder of a trea-patta rnusb necessarily have 
planted the trees himself. It is notorious that palmyras and other fruit 
threes such as tamarinds and mangoes, often spring up spontaneously on 
waste land. Datendant'a twelfth witness mentions the spontaneous 
growth of palmyras in his enjoyment. It would seem then that the as¬ 
sumption thst scattered trees, or eveo topes held under tree-pattas, must 
have been grown by the pattadar or his ancestors, is erroneous. In the 
present case the evidence does not show whether the trees, were origin¬ 
ally grown bv the plaintitfs' predecessors, or were spontaneous, pe 
earliest patta (Exhibit H 1) shows that in 182-5 the 

a patta lor ten palmyras only. The number had increased '“1841 (Exhibit 
H2) and again in 1874 (Exhibit H3) and is now 87. Probably ‘^8 

ief planted the additional trees (though there is no evidence of this), but 

the trees only, not the land, are mentioned in thess pattas of 1841 and 
1874 The patta of 1874 contains an exact statement of the acreage and 
assessment of all the plaintitfs’ lands, but with regard to the P«>“iy8S’ 
no land is mentioned. The sum of Rs. 14-11-0 is merely entered at e 
foot of the patta as the miscellaneous tax payable for palmyras and the 
land on which they grow is not named or referred to in any way. 

r497] Moreover, there was formerly another parson who had a trea- 

n.tta in theareanow in question and his interest was acquired by the 

Xint ffs There was, of course, nothing in the way of an assignment by 
plaintms. plaiDbiffs were to plant trees or of 

anTareement. exnress or implied, with the local Revenue officials that 
the nSffs should be allowed to plant trees in any particular area. All 
that we find is that the plaintitfs originally had a patta for ten trees and 
rhe number gradually increased partly by purchase of another tree- 
paUadaPrilrest and partly by the growth of fresh trees, and that the 

number of such trees is now 87. 

T af na nftw see what is the evidence as to the rights which are local- 

1 A fnnd fo belong to the tree-pattadar as such. The District Munsif 
ly noderstood to be^^^ to the oral evidence on either side, with the 

that given bWr- Kvishnayyar (sixth defence witness), the 
S o lands are situated. Both the Lower 

Oourts^regarded him as a thoroughly competent and ^'•"stworthy witness. 
As Sub-Division Sheristadar for eight years and afterwards as a Tahsildar 
for twelve years, he had special knowledge of the subject. This is what 
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says as to tbe general custom of the district:—" The mere tree-pattadar is 
not entitled to the land underneath the trees as of right. He is only given 
“ a perpetual right to get patta for the land underneath the trees when 
such land has been assessed waste. The Government is not bound to 
issue patta to the tree-pattadar for the land underneath tbe trees. Accord- 
“ ing to tbe usage prevailing in this district, Government has a right to 
collect tax on palmyra trees and a separate tax on the land underneath 
the trees. The knd is assessed separately from the palmyra trees on it 
and both taxes are recovered from the respective pattadars, if tbe 
pattadars are separate individuals and from the same individual if he 
has gob patta for the land as well as the trees. If assessed waste under¬ 
neath the patta trees is brought into cultivation, the land assessment is 
charged to the cultivator. If tbe land underneath isporamboke land, pro¬ 
hibitory assessment is levied from the person cultivating it. The assess¬ 
ment charged to the cultivator of assessed waste underneath trees is 
called sivayajama assessment. The land belongs to Governnaent, though 
covered with patta trees.- The land is given on patta. There is no 
substitution in Tinnevelly District of the palmyra tree-tax for the land- 
tax and both are collected except in [458] the special cases of terai land. 
Even in the cases of terai land, there is no substitution of the tree-tax, 
but favourable rates are charged against both trees and land. 

Nothing could be plainer than this evidence and it is altogether 
against the plaintiffs’ contentions. The only sentence that seems to sup¬ 
port the plaintiffs is the second sentence where the witness saysHe 
“(the tree-pattadar) is only given a perpetual right to get patta for the laud 
"underneath the trees when such land has been assessed waste." This 
sentence must be understood in connection with the rest of the evidence 
in which he repeatedly states that Government is not bound to give a 
natta for the land. What he means is that under the rules framed by 
Government for the disposal of applications for grant of waste land on 
patta (darkhasb rules) preference is given to the holder of a patta for trees 
on the land. This is made clear in his oros 3 -e.xammation where he 

govs-_" The tree pattadar has a preferential right under darkhasb rules to 

"get'patta for the anathi land underneath the trees." In other words, 
the tree-pattadar has a right as against other applicants, not as against 

Government itself. . , . i. i. 

It has. however, been held and the decision .s clearly correct, that 

TnRNFR C J refemng to tbe question whether the plaintiff could 

daim to’enforc; an alleged preferential right under the darkhast ru es 

said -—“A Civil Court cannot, however, compel the Revenue authorities 

“to make settlement with a particular person. matter the dis- 

“ cretion of the Revenue authorities is uncontrolled. . , , . . 

It is necessarv to bear these rulings constantly m mind, for both in 

the District iZnsffs judgment and in the evidence of the witnesses there 

is a recurring confusion between rights enforceable by law against Govern- 
isa reourriDg com rather prefereuces which Government, by its 

ment and ao-ca bd rights or against third persons. 

wtereTotoare candidates for something which Government has to give. 


(1) 1 M. 205. 


(2) 6 M. 303 at p. 309. 
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Indeed, the District Munsif in paragraphs 24 to 27 of his finding 
takes the Revenue authorities roundly to task for not L459J having 
“carried out speedily in an earnest spirit’’what he considers was the 
policy of GoverDmenfc for the settlement of the district. Such remarks 
in any case would be out of place in the judgment of a District 
Munsif, but they are especially so in the present case where the Govern¬ 
ment is itself the defendant, and supports the action of the local Revenue 
authorities as being in accordance with its policy and orders. 

To return, however, from this digression. The witness having stated 
the general rules in the language above quoted, proceeded to illustrate by 
six examples the kind of rights which Government had over assessed 
waste lands in which tree-pattas were held by private persons. The 
illustrations were as follows :— 

“ (1) For the last eight years, the Forest Department have been 
“ enclosing as Forest Reserve Government assessed waste lands on which 
“ palmyra trees belonging to raiyats and in the pattaof raiyats arestand- 
“ ing, merely allowing the tree-pabtadars access to the trees ; 

*' (2) In Korkai village an embankment was constructed on Govern- 
“ meet assessed waste on which palmyra trees of raiyats stood and no 
“ compensation was given to the tree owners for the lands ; 

“ (3) Pattas have been granted by me to other than the owners of the 
“ trees for the assessed waste underneath in several cases—but the owners 
** of the trees did not want the land in these cases , 

“ (4) In one or two cases where the trees were held by the three or 
“ four persons under tree-pactas and each of them applied for the whole 
“ land underneath the trees. I have rejected the applications of all, but 
“ one of the tree pattadars and granted the entire land to thesaid one patta- 
“ dar whom I preferred. I disposed of these applications under the dar- 


" (5) When patta trees are felled or fall down one-half the sale- 
“ proceeds is taken by Government and half is given to the pattadar : 

“ (6) The tree-pattadar cannot fell the trees without permission of 
“ Government, and. if he does so. thirty years’ assessment is levied from 


And in cross-examination he added “If one pattadar has ten trees 
and another two trees, and the whole land underneath the twelve 
“trees is applied lor separately by each the land is [460] granted to 
" both jointly or to either of them at the discretion of the Eevenuo Officer 
“ according to convenience and circumstances. 

Not the slightest attempt was made to break down this evidence in 

cross-examination: nor strangely enough was there any attempt to call 
counter evidence of an independent character as to the custom or practice 


)f the district. . . , i.i_ -i. » *. t t. 

The District Munsif attaches importance bo the witness s statement 

ihab he was not aware of any cases in which land underneath trees held on 

iree-pabba had been granted to any one other than the tree-pattadar when 

She tree-pattadar was wiUing to take up the land on patta. bat this only 

shows how faithfully the Revenue authorities gave effect to the standing 

orders that the tree-pattadar was to have the preference m case of contest. 

The witness, however, says that in some cases where the tree-pattadar 

did nob want the land patta, he had given the land patta to a stranger. 

Moreover Mr. Puckle (Exhibit XXXIX) in reporting to the Board of 

Revenue on the origin of the anomaly by which pattas for the trees and- 
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the laud were often held by different persons, states as the first and priu- 
cipal reason the fact that the Collector had granted the land pattas 
without due inquiry or priority of option being accorded to the tree 
owners. The faot that these grants of land pattas were so generally 
acquiesced in by the holders of pattas for trees on the land, shows that the 
growing of the trees, and the cultivation of crotts on the land were in the 
opinion of the parties concerned separate rights which might be granted 
separately by Government, though Government preferred to grant both 
rights to the same person. As, however, Government by its rules gave the 
tree-pattadar a preferential claim to a land patta, if be desired it, it is not 
surprising that there are but few cases in which Government did actually 
grant a land patta to a third party contrary to the will of the tree 
pdttadar. Exhibit XXIX, however, evidences a case of that kind and in 
Exhibit XXVII Government refused to grant a land patta to the tree 
pattadar who applied for it. and in many cases the Tahsildar exercised 
a discretion between rival applicants. A very few such instances are 
sufiioient to show that Government retained the power to refuse a patta, 
though ordinarily willing to grant it. The only witness on the plaintiffs’ 
side who gives general evidence as to the custom is their first witness who 
is the monigar of the village, and he distinctly says :— Government 
“ have right to grant the waste [461] land on which patta trees stand 
" (excepting the sites occupied by the trunks of the trees) for cultivacion 
“ to others.” This was his evidence in cross-examination and no attempt 
was made in re-examination to explain away or minimize the force of so 
complete an admission of the Government case. 

The witness was in no sense a hostile witness to plaintiffs. On the 
contrary he gave evidence stoutly in their favour in regard to the point he 
was called to prove, viz., that the land was not a common threshing 
floor. There was practically no evidence adduced by the plaintiffs to 
contradict the evidence of this, their own witness, who, as an elderly man 
and monigar of the village, must know well the respective rights of Gov¬ 
ernment and the tree pattadars as understood in his village. The Tahsil- 
dar of the taluk, who has had twenty years’ experience in the posts where 
he could best gain a general or comprehensive knowledge of such rights 
as they are understood nob merely in the village but in the wider area of 
the district, and whose evidence is on all hands admitted to be trust¬ 
worthy, is equally distinct in favour of the Government case. As already 
observed no question was asked of either witness to suggest that any 
distinction existed between the rights of holders of pattahs for scattered 
trees and groups of trees. Tbe standing orders of the Baud of Revenue 
make no such distinction and no such distinction was made in the plead¬ 
ings or issues even when the case was remanded. 

The District Munsif found that the Government contention was true 
and correct so far as soatterad trees were concerned, and there is no con^n- 
tioQ before us that the District Munsif was wrong in that boding. The 
evidence whether oral or documentary does not set up, much less does it 
establish, any distinction in regard bo trees in a defined group. It follows, 

in my opinion, that DO distinction can Pi’oP^rly bs drawn and that the 

plaintiffs' case fails just as much in ragud to groups of trees as it does in 
regard to scattered trees. 

In the course of tbe argument, I asked the appellants' vakil at what 
stage in the course of planting up an area of land would the nolder of a 
patta for scattered trees on it become, tpso facto, entitled to a land patta. 
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He could only suggest that it was as soon as the tax on the trees equalled 
the land-tax. but this (though at first adopted by Dhe District MunsifJ is 
a criterion which has oothiug at all to support it. The two taxes 
are, as the District [462] Muusif eventually admitted, cumulative. 
The tax for cultivation of the land is levied in addition to the tax for the 
trees and without any reference to the amount of the tree-tax. If a 
pattadar of scattered trees has not aright to a pattafor the land on which 
each tree grows, it is impossible bo sea how or at what stage as he 
increases the number of trees he acquires the rights of a land natbadar. No 
doubt as Government issues a patta for each new tree it increases the 
interest of the tree pattadar in the land, and dimmisnes the interest which 
remains in itself, but the interest of each party remains throughout of 
the same kmd. The quanttm of interest varies, but its quality does_ nob 

vary. If, however, the District Munsif’s distinction is to be maintained, 

we must hold that at some point of time the admitted limited interest of 
the holder of a patta for scattered trees develops jyer saltum into the wholly 
different kind of interest which a land pattadar possesses. Thus, iQ “he 
nresent case, the plaintiffs had originally a patta for only ten trees. These 
would clearly have been regarded as scattered trees and would, according 
bo the finding of the District Munsif and the admissions of the plaintiffs 
before us, carry with it no right to a land patta. The trees gradually 
increased in number and now it is claimed that the plaintiffs have aoquirei 
the wholly different kind of interest in the land which a land pattadar 
admittedly has. This seems tome an illogical conclusion and one which 

we cannot reasonably admit. , • u j # :i^a 

The District Munsif freely admitted that the plaintiffs had failed to 

Drove the custom alleged bv them or its acceptance by Government, bub 
beheld somewhat inconsistently, as it seems to me, that there was a 
long continued course of dealings and conduct on both sides from which 
an implied contract, as between landlord and tenant, migh. be ■ 

Tbe Subordinate Judge has carefully analysed the evideuee on which the 
District ilunsif relied and has found it to be altogether insufBoieut, and 
I have no hesitation in agreeing with the Subordinate Judge. I 
go through all the evidence, but I notice a few leading ? ® 

District Munsif 6rst relies on the fact that in several oases the holders 
of tree nattas have purported to sell the land under the trees as well as 
thek rigC in the trees. Some of these doouments the Subordinate 
Judge has found to be not genuine, some ho has found to have been 
executed collusively in order to get up evidence, some profess to sell 
the trees only, some profess to sell Governmeut [463] poiamboke 
land in which it is admitted the vendors can have no right, and 
ir all eases the transactions were behind the back of Government 
and were never accepted by Government oflioers as giving any title 
tn thl lands It is impossible to hold that Government is bound by 
tLse transactions or that they indicate any general oonseiousness on 
the part of the community that the legal right to the land v^tei m 
Jandors 4s well might it be argued that tbe prevalence of theft in a 
n^Z^tv was go”d evidLoe of a consciousness on tbe part of the oom- 
m^ity that theie was no such thing as a legal right to private property^ 
Ae.iZfhe District Munsiff finds that the practice prevails of enclosing 
Xs of to^s with low mud walls and thinks that ohU implies an asser¬ 
tion *^of exclusive ownership. As regards this, the Subordinate Judge 
observes that the evidence shows that the object of the mud waUs was to 
define the limits of the groups held by the various tree pattadars. They 
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were also useful for couSning the goats whose manure is used for the trees, 
to the particular trees or groups of trees which belong to the owner of the 
goats. The erection of such walls is an act which does no injury to Gov¬ 
ernment, and is, therefore, ordinarily not objected to by Government, but 
this cannot, I think, be taken to derogate from the rights of Government 
when it has occasion to assert them. In the case of the plaint land the 
evidence is that such enclosing as took place was of very recent date and 
was of a very temporary character. The District Munsif also relies on 
the fact that the tree pattadar without special permission of the Revenue 
authorities plants fresh trees on the land, and in due time gets a tree 
patta for them. This, at first sight, would seem to ha a strong argument, 
but it loses its force when we see that a pattadar of scattered trees does 
precisely the same thing, and, in fact, a man without a tree patta at all 
may do it. Nay more, the plaintiffs’ own twelfth witness says that this 
is done even in poramboke land. He says :—' Raiyats plant palmyras 
“ even on poramboke land without Government permission and enjoy the 
“same. The kanakkan will enter in accounts, and then tax will be 
•“levied.” For such laud a patta cannot be given, and no suggestion is 
made that by such planting the planter does, or can acquire aright to the 
land. He plants the trees with the full knowledge that be has not 
right to the land, but in the hope that Government will raise no objection. 
If the planting does no harm to the bund or channel. Government will 
[464] ordinarily, on the trees coming to maturity, give a ^ patta for them 
to the planter; but this surely cannot be taken as evidonce that the 
Government thereby admits the planter s right to the land. The patta 
is issued subject to locally well-known limitations. The pattadar is 
allowed to take the produce, but he has not even the ownership of the 
tree, still less, of the laud. If the tree is felled or falls down, it belongs 
to Government. In the same way, when a holder of a tree patta plants 
fresh trees on Government assessed waste, he does so subject bo locally 
well-known incidents as stated by the Tahsildar and the plaintiffs’ own 
witness, the Village Munsif. Government will ordinarily give him a patta 
for the trees, but even then the trees do not belong wholly to him. If 
they are felled without leave, he has to pay assessment on them for 
thirty years. If they fall down Government gets half their sale-proceeds 
and the evidence sho ws that Government remains the owner of the land. 


I have dweUj on this matter in order bo show that the rights of the 
parties are not bo be judged by a priori principles, or what may seem to be 
a. prioW principles of natural iustica. but rather by the known existing 
conditions which govern the relations of the parties and by the inferences 
which may reasonably be drawn from such known condicions with regard 
to other matters regarding which evidence is uncertain. 


The District Munsif has. I think, been boo much influenced by regard 
for these a priori principles, or, as he puts it. by a broad view of the facts 
“ and evidence” and by what he considers to be for the real and permanent 
“ benefft of both parties.” He has also. I think, attached undue importance 
to Mr. Carr’s judgment in appeal suit No. 4o6 of 18.4 (Exhibit L) and 
to the fact that no apneal against it was made by Government. The 
Collector and the Board of Revenue, however, at once declared that the 
decision was incorrect, but no evidence as to the ^nszom of the district 
had been given and the case was therefore thought to be an unsuitable 
one on which to obtain a final decision by the Hign Court see Exhibit 
XL). The decision itself was based almost entirely on Dalyell s note on 
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1898 S.O. No. 5 of the Revenue Board. The note, not the order itself, is to the 

AUG. 10. effect that in Tinnevelly the tree tax is " substituted for the land assess- 

- ment instead of being an addition to it." Such a note expressed merely 

Full the opinion of the editor, and, in the absence of special knowledge on [465] 
Bench, his part, can carry but little weight with it. The statement is, in fact, 

- incorrect, as is clear not only from the protest of Mr. Comyn, the Gollec- 

21 H. M3 special knowledge (Exhibit XL), but, what is more import- 

ant. from the evidence already quoted of Mr. Krishnayyar in the present 
case, and from a mass of other evidence which shows that the land tax 
is levied in addition to the tree tax when the land under the trees is culti¬ 
vated, except in the terai tract, where it may, perhaps, be correct to say 
that the tree taxis substituted for the land tax. The land in the present 
case, however, is admittedly not in the terai tract, and is not subject to 
the same incidents, Mr. Dalyell’s note seems to have been a generalization 
from what he understood to be the case in the terai tract. The fact that 
thirty years’ assessment is charged if patta trees are cut without per¬ 
mission is a clear indication that the tree tax is not substituted for the 
land tax. The two taxes are for two distinct uses of the land. The one 
use does not materially interfere with the other use. 

If trees are planted on the land. Government charges so much for 
each tree for such use of the land, and, if crops are also grown on the 
land, it charges a separate sum on the crop so grown. 

If the two uses are made by the same person, Government charges 
him the two taxes; if by different persons, the Government charges each 
according to the use made by him. Thus the permission to plant trees 
implied by the grant of a tree patta does not include the right to the use 
of the land for every purpose, and until such right has been assigned it 
remains in Government and can be alienated by it, provided the doing so 
does not derogate from the customary right of the tree-pattadar in regard 
to the enjoyment of the trees. Mr. Carr’s decision therefore seems 
to me of very little importance, since it was based on an incorrect 
assumption and without evidence as to the custom of the district in 
resnect of tree pattas. The only importance of the case lies in the fact 
that it shows that a claim similar to the present claim was made in the 
Courts some twenty years ago, but it is remarkable that this appears to be 
the only case in which such a claim has ever been made in any district 
though the system of tree pattas has been in existence from the earliest 
times in two-thirds of the districts of the Presidency. If such a claim 
as thp plaintiffs now make was well founded, I should have expected that 
it would have been established by some judicial decision other than that of 
[466] Mr Carr above referred to. The District Muosif, however, seems 
to think that the tree pattadar’s right to “ physical possession " of the 
land is established bv the ruling of the Full Bench of this Court {Refer¬ 
ence under Section 39 of Madras Forest Act (1)). That was a reference 
under the Forest Act, and the question was whether the holder of a tree 
patta was a " known occupier of land ” within the meaning of the Forest 
Act so as to entitle him to notice under Section 6, when the Government 
proposed to reserve as forest the land on which the trees in the patta 
stood. The Full Bench observed that the Collector of Salem, Mr. 
Mo Watters, who made the reference, was " of opinion that a tree patta 
“ gives the pattadar at any rate an interest as occupier in the site on 
" which the tree stands," and added “ It appears to us that the view M 

(1) 13 M. 203 (307). 

686 



YII.] THEIV0 PANDITHAN V. SECUETARY OF STATE 2i Mad. 467 


tha CoUeofcor is correct’’ . . the tree patbadar has ao ioberesb during 

the oontinuance of his patta in the tree itself, and in all that is necessary 
for the growth of the tree including the soil in which ic grows. 
Such interest though far inferior to the interest of the owner or lessee 
of the soil, is still an interest in the land.” Now the interest of an ordi¬ 
nary land patbadar in the land in his patta is admittedly much greater 
than that of a mere lessee, yet the FullBench held that the breepattadar’s 
interest in the soil was “ far inferior ” to that of a lessee. It follows that it is 
still more inferior tothatof aland patbadar. Moreover. theFull Bench seems 
to have considered that the tree pattadar’s interest lasted only “d uring 
the continuance of his patta” and extended only to the sites on which the 
trees stood (not to the inter-spaces between trees) and so far only as was 
necessary for the growth of the trees. It has never been contended that 
the growing of crops under palmyra trees is injurious to the trees. It is 
rather beneficial by reason of the opening up and manuring of the soil 
which accompanies it. The words “ during the continuance of the patta” 
are of importance as showing that there was no grant of a permanent 
right of occupancy even of the sites of the trees. If all the trees were bo 
die or be swept away by a storm, I take it that the interest of the tree 
patbadar would, ipso facto, cease, and the land would be again 
absolutely at the disposal of Government. It seems to me that 
the observations of the Full Bench, far from supporting the [467] plaintiffs’ 
■claim, lead very distinctly to the conclusion that their claim is in excess 
of their real interest in the land. I think that those observations correctly 
indicate the limits of the tree pattadar's interest in the soil, and, if this is 
so, the plaintiffs’ claim to demand a land-patta for the land must he 
dismissed. The mistake made by the District Munsif and by the 
appellants’ vakil seems to be in the assumption that land on which patta 
trees stand must either be absolutely at the disposal of Government, or 
absolutely the property of the tree-pattadar. The evidence in the present 
case and the observations of the Full Bench show that neither of these 
extreme views is correct. Bach party has certain rights in the land. 
As the number of the trees in the patta increases the qiuintum of 
the planter’s rights increases, and the quantum of the Government 
rights which remains is diminished pro tanto, but the quality of the 
rights belonging to each party remains unaltered. If the Government 
has the right (as it admittedly has) bo grant the spaces between scatter¬ 
ed trees for cultivation, it has equally the right to grant for cultivation 
the spaces between trees forming a group, but in each case the grantee 
of the right to cultivate must exercise his right without infringing the 
pre-existing right of the tree-pattadar to enjoy the trees in the custom¬ 
ary manner. Whether any particular act is an infringement of the 
right is a matter for judicial determination. It is argued that such a 
joint interest is, in practice, inconvenient. No doubt that is so like all 
joint interests, and it is in consequence of this inconvenience that 
Government has from time to time been anxious to give land-pattas to 
the holders of bree-pattas, bub the existence of the inconvenience is no 
proof of the non-existence of the joint interest, and I can find nothing 
in the revenue history and practice of the district, in the evidence ad¬ 
duced in the case, or in the nature of things, to show that the Govern¬ 
ment is bound to grant a land-patta for land on which a group of trees is 
held on tree-patta. 

Some expressions in the District Munsif’s judgment would seem to 
show that he regarded the action of the Revenue authorities in refusing a 
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land-patta in the present case as an act of oppression. There is noroi^dation 
for this idea. The patca was refused solely because the Revenue authorities, 
after due enquiry, came to the conclusion that the land bad long been used 
by the villagers in common as a threshing floor. The same conclusion 
[468] has been arrived at by the Subordinate Judge on the evidence re¬ 
corded in the case. He finds that the plaintiffs* attemptto take exclusive 
possession began in 1885, but that the villagers had been usmg it as a 
" public common threshing floor from a time anterior to 1881. This 
is a finding of fact which we must accept in second appeal and it shows 
that the refusal was no high handed departure from the ordmap' rule 
which Government has made for the disposal of applications for land on 
which patta trees stand, but was strictly in accordance with those 
rules and was in the interest of the villagers generally against an attempt¬ 
ed encroachment on their rights. I may add that the plaintiffs were 
granted a patta for a portion of the iand on which they had (without per¬ 
mission) built a house with yard. Ac. The patta was refused for the 
remainder only, but no interference with the customary enjoyment of 
the trees was attempted. It seems to me, therefore, that whether we look 
to the facts of the particular case, as found by the Subordinate Judge, or 
deal with the rights of the tree-pattadars in the abstract, the plaintitts 
have failed to make out any case for interference on their behalf. 

I would, therefore, confirm the decrees of the Subordinate Judge and 
dismiss the second appeals with costs. 

[The judgment of Mr. Justice Benson prevailing under Section 573 
of the Civil Procedure Code, the second appeals were dismissed with 

costs.] C 1 c J 

The plaintiffs then appealed under Letters Patent, Section 15 ; and 

the appeals came on for hearing before the Officiating Chief Justice and 
Davies and Moore, JJ. 

The parties were represented as before, and the argumeots adduced 
for the appellants and respondents were those employed in the judgments 
of SUBRAMANIA Ayyar, J., and BENSON, J., respectively. 

JUDGMENT. 

Shephard. Opfg. C.J., in his judgment referred to the findinp of 
the Subordinate Judge on the facts of the case and pointed out that the 
plaintiffs had failed to prove the case set up by them, and he said : hor 
this reason I concur in the dismissal of the second appeal, but I naust nob 
be taken to agree with the opinions expressed by my learned colleagues 
with regard to the rights of a tree-pattadar and the nature of the revenue 
levied upon such pattadars. It is admitted that plaintiffs and other per¬ 
sons holding bree-patta have some rights in the soil. What those rights ai^. 
[4691 whether in the nature of a profit a prendre or of such nature as to 
entitle the pattadar to exclusive possession, rnusb be determined upon 
some other occasion. In this case owing to the way in which the suit 

was framed and defended, the opportunity has been lost for deciding the 

questmn^^^^^ j_Being in second appeal, we must take the facts as 

found bv the Lower Appellate Court Those facts are that in the 
Tinneveliy district, the Government grant a patta for palmyra trees exclu¬ 
sive of the land on which the trees grow and that, for the land, either a 
separate patta is granted-sometimes to the Pf oi the trees s^nd 

sometimes to another person—or the land is allotted to the villagers for 
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communal purposes as in this case for a tbresbiog door, or it is not 
allotted at all, but kept at the disposal of the Government. The plain¬ 
tiffs’ claim is that they, as holders of the patta for the trees, are, ipso 
facto, entitled to the land as well. Their claim as originally laid was a 
oUim to the whole of the unoccupied survey hold in which their trees 
stood, although the major portion of the del 1 was not covered by their 
trees. But now their claim has been narrowed down to the land 
immediately underneath their 87 trees which, it is said, form a group. 
It is only by virtue of the trees forming a group cha’t the plaintiffs lay 
claim to the land below, for it is conceded that the patta for a single 
palmyra tree or for two or three scattered trees growing in, say, an acre 
fi^ld, gives no right to the land. The number of trees and the degree of 
their relative proximity, which are necessary to constitute a group, have 
nowhere been dedned, and this very indedniteness is itself an indication 
of the shadowy nature of the plaintiffs' claim. 

The one right which the plaintiffs admittedly have in coLnection 
with their right of enjoyment of the trees is the right of access to them 
for taking their produce and for manuring and watering them when 
occasion requires. A right to plant fresh trees and a right of enclosing 
the land on which the trees stand for its exclusive enjoyment, which right 
the plaintiffs also set up, they have failed to establish. Now, if the right 
of access to, and enjoyment of, one tree does not give a right to the land 
underneath it, which is admitted, a mere difference in the number of trees 
can make no difference in the character of bho right. The plaintiffs 
claim, however, seems really to be based on two other grounds. The 
tirsb is that the tree-tax which they pay is a [470] substitution for the 
land-tax. There is found to be no authority for this proposition so far as 
the Tinnevelly district is concerned, while the history of the matter as 
set forth in the oflioial correspondence filed as evidence in this case shows 
the exact contrary to be the case. The Golloctor Mr. Puckle’s proposal 
was bo consolidate the two taxes, the land-tax and the tree-tax. into one 
which is unmistakable proof that they were different items of revenue and 

not the same. 

Tne second ground for the plaintiffs’ claim would appear to be the 
assertion of an abstract right founded on some principle of natural justice 
that the owner of the trees should necessarily be the owner of the land on 
which they grow. Bub this principle is not observed m the Tinnevelly 
disbriob where the actual condition of aff airs often is for one person to be 
the owner of the land and another person to be the owner of the brees^ 
The numerous cases that have been pub in evidence prove this fact beyond 
a doubt. It is not contended that, in such cases, the owner of the trees 
could claim to be the owner of the land as against its private owner, and 
if the claim could nob be supported against the private owner, how can it 
bo supported against the Government? The plaintiffs have, in my 
opinion, entirely failed to prove the right which they assert. 

What their right is has, I consider, been laid down in the Full Bench 
ruling of this Court (Reference under Section 39 of Madras Forest Act (1)). 
They have “ an interest during the continuance of their patta in the tree 
“ itself and in all that is necessary for the growth of the tree including 
•’ the soil in which it grows." This interest exists so long as the 
ti-ee exists, and together with this limited and constricted right m the soil 


(l) 12 M. 203 (210). 
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they have an easement right-of-way to the tree over the adjoining land for 
the purposes mentioned before. I think the exhaustive judgment of 
Mr. Justice Benson, which is appealed against, is entirely right and I would 

confirm it and dismiss the appeal with costs. .... 

Moore. J.—These are appeals under the Letters Patent against the 

decision of Mr. Justice Benson in second appeals Nos. 153 and 159 of 

plaintiffs (appellants) have, for many years, held a tree-patta for 
a number of palmyras growing on Survey Field No 587-D m the Sentha- 
mangalam village. Tankarai taluk. Tinnevally [471] district. It is ad¬ 
mitted that a patta for the lands has never been given to the appellants, 
and it is shown that a few years ago the land on which these palmyra 

trees stood, was. under the orders of the Board of Revenue, converted 
into poramboke with the intention that it should be used by the vilkgeis 
as a thrashing floor. In their plaint the appellants pray that the Court 
mav declare their right to get a pacta for the land claimed by them and 
that the order transferring that land to poramboke miy be cancelled. ^ 
That the Revenue authorities are not bound under the rules authoris¬ 
ed by the Board of Revenue to grant a patta for land on which trees are 
standing to the holder of the trae-patta is perfectly clear. In Clause 2 of 
Standing Order No. 5 (printed at page 8 of the latest edition of the Board s 
Staading Orders), it is laid down that the issue of a ^ 

payment of the tree-tax entered therein conveys to the pattadar 
usufruct of the trees. The following rule is also laid down:- In all cases 
'■ where such usufruct only is conveyed it should be noted 

- the pattadar has no right to cut down the trees and ® 

“ inserted in all pattas granted in future that they are liable to bo oanoeUed 

“ wren th "land ifgranted on patta, " The pleader for the ®PP® 

this order having been brought to his notice, urges by the 

appellants. It is argue group or groups of trees and it 

tree-patta are not fmay continue to be held on a 

is contended 3 ^'?® by additions made to their number are 

tree-patta, yet when sac tree-patta for such group is 

formed into a ®'°“P ^ ome obscure and unexplained process. It 

converted into ‘. 337 .bat on the supposition that it is not found 

also appears to be “®‘°‘X 3 d trees into a group, ipso facto, converts a 

that the conversion of 80 ^U j,e held that the Bevenno 

tree-patta into a Ian p V j the land on which a group 

iTformed i^ iK the tree-patta previously held. I cannot 6nd 

‘ r L cat; be called evidence in support of these somewhat curious 
anything j -ar that the Revenue authorities draw any 

contentions. “ .® .. h'Sween scattered trees and groups of trees, and 

distinction m *‘® “®“®^t^t,®37®®"ld do so. Do two trees standing not far 
it is not ^ Tf t hovy many trees are required before the group 

apart form a group ? , g33b questions are not easy to 

[472] can be tendency when the trees become crowded on a 

answer No do h t ^3 ^3 ggayg^ted into a land-patta, 

piece of '^iemteed that Clause 6 of the Standing Order already 
and it will be rem whenever an application is made for waste land 

^'Ttlna tCwhlh^fretld r^L-paTta, the holder of the trees fe to 
r“ndd®the first Oholoe of taking the laud at taram assessment and he 
wonfd no d^uW ^tail himself of this power of choice where there are a 

690 




YII] THEIvn PANDITHAN V. SECRETARY OP STATE 21 Mad. 473 

number of trees in his pafcta aod where consequently the amount of the 
tax approaches the figure of the land assessment. 

It further appears to be contended that even if it be held that the 
rules laid down in the Standing Orders of the Board to which I have 
referred do apply to the case of palmyra trees held on tree pattas, as in 
the present case, yet that such rules must be held to bo ultra vires, illegal 
and contrary to the declare! intentions of Government. Such, as I under¬ 
stand them, are among the contentions advanced on behalf of the appel¬ 
lants—contentions which it must be admitted are by no means as clear as 
could be desired. In accepting these and similar contentions, the District 
Munsif seems to have especially relied on a decision of Mr. Carr as District 
Judge of Tinnevelly passed in 1875 (Exhibit L), an opinion expressed by 
Mr. McWaters, the Collector of Salem, in a case referred by him to the 
High Court to be found in the decision in Reference under Section 39 of 
Madras Forest Act (1) and a marginal note to No. 129 of the Standing 
Orders of the Board in Mr. Dalyell’s edition of those orders. Mr. Carr’s 
decision is, of course, not binding on this Court, although that officer’s 
lengthened service in the Tinnevelly district entitles his opinion to be 
treated with deference. It should, however, be remembered that the then 
Collector, Mr. Comyn, in a letter addressed by him to the Board criticises 
in most alverse terms this judgment of the District Judge and that the 
Board also was of opinion that his decision, that the bolder of a patta for 
trees was, ipso facto, to be considered the pattadar of'the land, was erro¬ 
neous, although it was not considered advisable for reasons given in their 
Proceedings No. 935 of the 15bh April 1875 to appeal to the High Court. 
No importance can, it is clear, be attached to the expression of opinion 
by the Collector of Salem already mentioned. 

[473] The following is the note in Mr. Dalyell’s edition of the 
Board’s Standing Orders above alluded to. The first paragraph of Stand¬ 
ing Order No. 129 runs as follows “ When the regular assessment of the 
" land is paid no extra tax will be levied on trees of any kind which now 
“exist or may hereafter be planted." And to this order the following 
marginal note is added :—“Note: —The spirit of this rule is not contra- 
*' vened by the levy of a tree-tax in Malabar. Tinnevelly: Tanjore and in 
“ the wet taluks of Trichinopoly, for this tax is there substituted for the 
land assessment instead of being an addition to it." The Subordinate 
Judge was of opinion that one reason why no great importance should be 
attached to this note was that it was no part of the substantive order, but 
only the view of the compiler (paragraph 29 of his judgment). No weight 
can, in my opinion, be attached to this argument, for the statement that 
in Malabar, Tinnevelly and Tanjore a tree-tax is substituted for the land 
assessment is to be found in Clause 2 of Standing Order No. 5 of the last 
edition of the Standing Orders of the Board, It does not appear to me, how¬ 
ever, that the wording of this Standing Order and note affects the question 
now'under consideration. What is there laid down is that when the regular 
land assessment is paid no extra tree-tax will be levied and it is added that 
the spirit of this rule is not contravened by the fact that in certain districts 
land assessment is calculated not with reference to the quality and charac¬ 
ter of the land as is usually done, but on the trees growing on it. The 
plaintiffs, however, in the present case, have been charged not land assess¬ 
ment, but tree-tax and have been granted not a land patta but only a tree- 
patta. The general principle laid down in the old Standing Order is that 
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separate patbaa should nob be gcaoted for trees and for the land on whiob 
they stand ; but there are. as is w^ll-knnwa in practice, many exceptiong to 
this rule. In order No 5 in the latest edition of the Standing Orders, 
some of the means by which this anomUy can be done away with are 
set forth ; but. ho.vever great that anomaly may seem to be, there can be 
no doubt that for years p',st there have been numberless cases in Tinne- 
velly and elsewhere where separate pattas have been granted for the trees 

and the land. 

The only i-apottad decision of the High Court that has been alluded 

to as bearing on this question is Reference under Section 39 

Madras Forest Act (1). The point there at issue was as to whether a holder 

of a tree-patta was a known oooupier of land within the meaning ot 

Section 46 of the Madras Forest Act. It was held that he was a known 

oooupier on the ground that he hal, during the continuation of his patta, 

an interest in the tree itself and in all that was necessary for the growth 

of the tree including the soil on which it was growing. Such interest, 

it is remarkel, " though far inferior to the interest of the owner or lessee 

of the soil, is still an interest in land." It .3, of true that the 

holder of a tree-patta has an interest in the sod on which his tree grows, 

but it cannot for a moment be held that it therefore follows that ha is 

eatibled to demand a patta for the land as a matter of right. 

Exhibits XXXIS and XL are suBficieab to show that for many years, 

and indeed as far as can bs seen ever sines ths commeuceminb o cur- 

raat century, troe-pUbas h ivo bsen grance 1 in ths Tinnevally district with 

respect to palmyras, which give the holders no rights over the soil on 

which the trees are growing except in so far as is necsssary or eii 

usufruct ot the tress. It is also shown that m many cases 

iho trees is granted bo one min, and a patta for the land on which they 

rn fn another Tuo origin of this ciscom is, of course, the undisputed 

Luhat Tn nar s of this district, there is land, miles in extent, on which 
fact that in and that, as thsse trees are 

nobhln^ DU. pa y ^ from one another and scattered over 

"“/iTenf ot'saniy wa;trranl, it would not pay any one to hold 
a large oblige 1 to pay the taram assessment on the land 

h h th7v stand The m.nLr in whioh the anomaly of double 

on whion they stajid. i„ Standing Order No. 5 

r77hich T hL^a L often referred. So long as the land remains as assess- 
to which i ha resnscb bo whioh no patta other than a tree- 

"\rrTenfssrd it disp^alof Government for 

7 hth7t?argi;e or land-patta as may be thought adyisahle. 

od aea. has b- ‘^w^oT^nM t^d^t^eh^he: 

ll'd'natfa and of the in "tife which they will [478] suffer if they 
claim a land-patta and ot^cn necessary to say as to this is 

t^hlrroan be^ no question as to the right of the appellants to the usu- 
that there oa let or hindrance, but that there is nothing to 

fv.*7«nv one has the slightest intention of interfering with their 

show J ®nt. That the plaintiffs (appelUnts) in their plaint do 

7ih»t there has been any such interferenoe or state that they 
such 7 sufficient to show that no weight need be attached to 
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for a declaration of their right to the asufruct of the trees, because that 
right has never been denied. It cannot reasonably be doubted that, with¬ 
out any interference with the rights of the appellants with respect to their 
trees, the villagers can make use of a sufficient portion of No. 587-D as a 
threshing floor. As nointed out by Mr. Justice Benson at the close of 
his judgment, the Subordinate Judge has found as a matter of fact that 
the reason why the Revenue authorities refused to grant a land-patta for 
the land was that it had been used in common by the villagers for >ears 
as a threshing floor. If there had not been some such ground for refusal, 
it is only reasonable to assume that the land-patta would have been 
granted, the land assessment for the whole area being, of course, greater 
than the tree-tax on the by no means considerable number of trees on it. 

On the ground that the appellants cannot claim as a right in a Civil 
Court to be granted a land-patta merely on the ground that they hold a 
tree-patta for some trees growing on the land, I would dismiss bcth these 
appeals W'ith costs. 
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[476] APPELLATE CIVIL-FULL BENCH. 

Before Mr. Justice Shephard (Oj^ciatinq Chief Justice)^ Mr. 

Justice Davies and Mr. Justice Moore. 


Arunachalam Chetti AND ANOTHER {Plaintiff), Appellants V. 
AyYAVAVYAN and another {Defendants Nos. 2 and 37). 

Respondents.* 

[26th August and 1st September, 1897 and 20bh and 22nd July, 1898.] 


Transfer of Property Act-Act IVof 1882, Section &f^-Vsvfrnctuarv viortgage-Posses- 
sion not given —Suit for sale. 

A usufructuary mortgagee to whom the mortgagor fails to deliver or to secure 
possessioD of the property mortgaged is not entitled to a claim m a suit for the 
money an order lor the sale of such property. 

So field by the Full Bench in a case where the mortgage contained no covenant 

to pay. 

[R., 22 M. 332 (336); 6 Ind, Cas, 163; PX.R. (1900) 178 (100); 13 Ind. Cas. 336 ] 


Second appeal against the decree of W. Dumergue, District Judge of 
Madura, in appeal suit No. 618 of 1895, reversing the decree of J. Solo¬ 
mon Gnaniyar Nadar, District Munsif of Manamadura. in original suit 

No. 14 of 1895. , ___ , 

The plaint recited a mortgage, dated 10th February 1887 aud 

executed by defendant No. 1 in favour of Ramaobandra Ayyan, which 


contained the following passage:— i. 

“ As I have received the sum of Rs. 400 being the total of these two 
‘ items as particularized above, you shall possess and enjoy under mort- 
‘ gage the aforesaid house-site, and the pannai, varam, and nunja, punja 
‘ and samudayam lands attached to the said i pangu, for a period of seven 
■ years from this year, and further until the amount is paid. Should any 
' objections arise in enjoying the same, I shall myself have such obiections 
‘ settled. You shall yourself pay the poruppu and quit-rent, and road 
' oess, due for the said pangu. I shall, at the time when the amount of 


* Second Appeal No. 1412 of 1896. 
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the said mortgage is to be paid, pay the sum of Bupees four hundred 
' mentioned io this mortgage deed in the month of Audi after the termi- 
'* nation of Auni (season), and shall get back this document.” 

The plaint proceeded as follows :— 

“The said Ramachandra Ayyao, and after his death, his son Vem- 
“ bayyan, cultivated and enjoyed the mortgage lands for six [477] years ; 
“ and (the latter) has released i pangu in favour of the svandar out of 
“ the said mortgage pangu I, after receiving a sum of Rs. 50. The said 
“ Vembayyan has, by a registered deed, dated 16ch August 1893, trans- 
“ ferred to plaintiff for Rs. 350 his full right under the mortgage in 
“ respect of the lands and the samudayams, &o., attached to the same, 
“ and of the ^ of the house, all of which form the remaining J pangu. 

“ As, at the time of the said transfer, the kudivaram of Arumai- 
“ perumal Tbiruthal which was a pannai attached to the said i pangu 
“ had been sub mortgaged by the said Vembayyan for Rs. 14-8-0 to Palla 
“ Karuppan of Soodiyoor village, he (Vembayyan) allowed that sum to 
“ remain with his consent that the sum be paid for it and the land be 
“ redeemed, and received only the remaining sum of Rs. 335-8-0. 

" Under the said right, the plaintiff is entitled to enjoy the produce 
“ with the samudayam attached to the ^ pangu for a period of seven 
“ years. While so, the defendants who are the svandars got possession of 
“ the mortgage lands and bouse without allowing the plaintiffs to enjoy 
“ the same, and have themselves paid the said sub-mortgage amount of 
“ Rs. 14-8-0 and redeemed the land, and they themselves are forcibly 
** enjoying them. They have also written a letter to the plaintiffs stating 
“ matters not acceptable. Their said act is unlawful. 

“As now the plaintiffs do not want to enjoy the said mortgage 
“ property, and as the period stipulated for the enjoyment of the mortgage 
*■ has elapsed, this suit is brought for obtaining a decree binding the first 
“ defendant’s undivided sons. Defendants Nos. 2 and 3 to pay the 
“ mortgage amount together with the loss (of profit) for Fasli 1303.” 

The plaintiffs prayed for a decree for sale and for a personal decree 
against the defendants. The District Munsif passed a decree for sale in 
the usual form, and a personal decree against the defendants. This decree 
was reversed on appeal by the District Judge on the ground that the 
suit was.not maintainable. He did not determine the first issue which 
was framed as follows:— 

“ Whether the plaint bond was void for want of consideration ? ” 

The plaintiffs preferred this second appeal. 

Desikachariar, for appellants. 

Ayya Ayyar, for respondents. 

[478] This second appeal and the memorandum of objections first 
came on for bearing before Subramania Ayyar and Boddam, JJ,, and 
their Lordships delivered judgment as follows 1 — 

JUDGMENT. 

The Lower Appellate Court was right in bolding that the instrument 
sued upon, which purports to be a usufructuary mortgage, contains no cove¬ 
nant to pay. Nevertheless as possession of the land comprised in the 
instrument was not given to the alleged mortgagees, this suit for the reco¬ 
very of the money said to be due would lie under Section 68 of the Trans¬ 
fer of Property Act, if the instrument sued on represents a real transac¬ 
tion and is not a mere collusive document as alleged by the defendants and 
if the claim is not time barred. 
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As fco the first point the Lower Appellate Court recorded no finding. 
As to the latter point, that depends upon the further question whether in 
a ease like this a decree for the sale of land could be properly given. 

Before entering into the question of limitation it appears to us ad¬ 
visable that there should be a finding upon the question whether there was 
a real mortgage or whether the plaint mentioned instrument was a mere 
sham document. The District Judge should submit a finding upon the 
above question on the evidence on record. 

The finding is to be returned within thirty days from the receipt of 
this order, and seven days will be allowed for tiling objections after the 
finding has been posted up in this Court. 

[In compliance with the above order the District Judge submitted 
his finding which was to the effect that the instrument sued on was a real 
mortgage and did not represent a sham transaction.] 

This second appeal then coming on for hearing before the same 
Divisional Bench after the receipt of the above finding, the Court made 
the following order of reference to the Full Bench : 


ORDER OF REFERENCE TO THE FULL BENCH. 

The instrument sued upon being found to be not a mere sham trans¬ 
action, bub a real mortgage, it is necessary to'docide the question of limita¬ 
tion The suit is barred if the plaintiff cannot ask for a decree for sale, 
but is not barred, if he can. Is he then entitled to claim such relief ? 
According to Samayya v. Nagalimiam (D he cannot claim the relmf. But 
a decision to the contrary was arrived in Linga Beddi v. Sama Ban 
Of these views it is difficult to agree with the one [479] adopted m the 
former ruling. For that view of the law would sometimes leaa to a practi¬ 
cally absurd result as where a mao grants a usufructuary mortgage of the 
only item of property he owns, but omits to deliver or fails to secure posses¬ 
sion of the property to the mortgagee. In such a case if the mortgagee sues 
and obtains a decree for the money, it would m reality be useless. For 
under Section 99 of the Transfer of Property Act. he cannot cause the pro- 
nerty to be sold without getting a decree for sale, and such decree he can¬ 
not get according to the view referred to. This very anomalous result 
could not have been intended by bha Legislature. No doubt Section 67 
of the Transfer of Pronerty Act lays down that a usufructuary mortgagee 
as such cannot institute a suit for sale. That section, however, evidently 
contemplataa the ease of a usufructuary mortgagee m possession aud 
enjoyment of the property mortgaged. It is true that Section 68 which 
refers to the case of a mortgagee who has been denied such possession and 
enjoyment, whilst giving a right to sue for the money says nothing about 
his title to an order for sale. That cannot howeyer bo held to prohibit by 
implication snob an order being given in bis case. The object of sec¬ 
tion is to point out in what cases a mortgagee can sue for the mortgage 
money and not to lay down whether in so suing he can ask for the sale 
of the mortgaged property. This is manifest from Clause (a) of the sec¬ 
tion since it cannot be argued that in thecase referred to tbereiOjUia., where 
there is a covenant to pay, no order for sale can be claimed because no 
reference to such an order is to be found in the section. The reason why a 
usufructuary mortgagee cannot ordinarily sue for the mortgage-money o 
course is that the parties to such a transaction intend that the money ought 
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Dob to be claimed so long as the mortgagee is in possession of his security. 
When however that consideration fails through the fault of the mortgagor, 
it is but just that toe mortgagee should have the right to claim not only 
the money bub also as accessory thereto an order for the realization of 
the money by means of that which undoubbediy was originally intended 
to secure its payment, though that intention was to be carried out in a 
different way, i.e., by giving possession of the security. Ibis impossible 
to see what claim the mortgagor who is in default can have upon the 
consideration of the Court, so as bo warrant it in declining bo grant to the 
mortgagee, the party wronged, what in certain circumstances would be 
the only effective remedy, viz., an order for sale. 

[480] The following question is, therefore, referred for the decision of 
a Full Bench :— 

Is a usufructuary mortgagee, to whom the mortgagor fails to deliver 
or to secure possession of the property mortgaged, entitled to claim in a 
suit for the money, an order for the sale of such property? 

The case then came on for hearing before the Full^Benob constituted 
as above. 

Dezikachariar, for appellants.—It is submitted that the question 
referred should be answered in the aflQrmative. [DAVIES, J.—Why did 
you not sue for possession ? Such a suit would not be barred.] The plaint¬ 
iff elected the other remedy. See Section 67 of the Transfer of Property 
Act. The section presupposes the continuance of the charge under the 
mortgage. [SHEPHARD, J.—You want to sell. Where does the Act give 

a usufructuary mortgagee the right to sue for sale ?] It is the ordinary 
remedy of a charge-holder, and under Section 58 {d) without possession the 
mortgage is not usufructuary. If the mortgagor does not give possession 
the mortgage is not a usufructuary mortgage—bub of course the mortgage 
lieu subsists. See Saviayya v. Nagalingam (1). In any view the plaintiff’s 
position is nob less that that of a charge-holder. [SHEPHARD, J.—Your 
security was right to possession. You have abandoned that.] I have not 
abandoned the security, but I do not want to be in possession. [Davies, J. 
—You want now a remedy which you could not exercise, if you had taken 
possession.] I have the option, if I was in possession I could not sell by 
reason of Section 67. [Davies, J.—Is it not a usufructuary mortgage under 
the circumstances ?J Possession is necessary for that: [Davies, J.—What 
sort of mortgage is it?j It is a mortgage conferring a lien ; however it is 
classified it is not usufructuary within the definition till possession is 
given. Davies, J.—What kind of mortgagee are you ? you must be simple 
or usufructuary.] Some mortgages do not come under any of the recognised 
classes and must be regarded as anomalous ; under certain circumstances 
the plaintiff could not enforce the right of sale, but under the present 
circumstances he can, see Linga Reddi v. Sama Rau{2). When there is a 
covenant to pay, he could bring property to sale. [SHEPHARD, J.—You 
want to be in the same position as if you had [4813 express covenant.] 

In the case of a usufructuary mortgage with a covenant to pay the mort¬ 
gagee is in the same position as simple mortgagee. My contention is that 
as possession was not given to me 1 am entitled to sue in the same way as 
if I was a simple mortgagee—See Umday. Umrao Begam (3). Venkatasami 
V. Subramanya (4) and Chathu v. Kunjan (5) only apply to cases where 
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possession has been given. I submit the security is not taken away. As 
long as security remains, there is right to sell, but it is only taken away 
when the usufructuary mortgagee is in possession. 

Ayya Ayyar^ for respondents : referred to Hira Lai v. Ghasitu (1). 

DesikacharidT in reply : In Hira Lai v. Ghasitu (1), the mortgagees 
were in possession constructively through their tenants. 

JUDGMENT. 

Assuming that the facts of the case are such as to raise any question 
under Section 68 of the Transfer of Property Act. we are of opinion that 
the plaintiff is not entitled to institute a suit for sale. 

The contention really is that at the option of the mortgagee or in the 
oases mentioned in Section 68, a usufructuary mortgagee is entitled to 
haye his mortgage treated as a simple mortgage. The right to sue for sale 
is nob provided for by the contract between the parties and is not to be 
found in Section 68 without doing violence to the language of the Section. 
In the case of Linga Beddi v. Sama BrnM the point now raised does not 
seem to have been decided. There is no hardship in the matter for the 
remedy is to sue for possession of the property for which he has bargain¬ 
ed. We answer the question in the negative. 

[The second appeal coming on again for final hearing after the expres¬ 
sion of the above opinion of the Full Bench, it was dismissed with costs.! 


21 M. 482 (F.B.) = 8 M.L.J. 210. 

[482] APPELLATE CIVIL—FULL BENCH. 

Before Mr Justice Shephard {Ojjiciating Chief Justice), 

Ur. Justice Davies, and Mr. Justice Moore. 

Manicka Gabamani and another 

AppeU<^nts V . Bamachandra Ayyae iDefemdant ) 

ffith December. 1897 and 20th, and 29th July, and 

Slst August, 1898.] 

Bmt Recaverv Act ^Madras)-Acl VIII of 1665. Section lO-Order of ejectment-Suit 
to set aside such order, . . , . 

queBtion the legality of that order. 

[Appp., 32 M. 436 ; R.. 27 M. 401; 17 M.L.J. 129 = 2 M.L.T 106 (F.B.Ij 
8.CO.D .p.»l. 

SW'Sir.'.’.:! eSutS mSi .. cm.*.... .. ™..i 

S L, 82.. 85 - 

The defendant m against whom orders of ejectment 

:SVS“b.“ A.'., 9...IO. 10, Tb.W... 

brought to have these orders set^ide.__ 

• Second Appealc Noc. 748 to 762 o( 1897- ^ 

(1) 16 A. 318. ^ 
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The decrees of the District Munsif which were in favour of the 
plaintiffs were reversed on appeal by the District Judge who held that the 
suits were not maintainable. 

The plaintiffs preferred these second appeals. 

The second appeals having come on for disposal before COLLINS, C.J., 
and Shephard, J., their Lordships made the following order of reference 
to the Full Bench :— 


8 M.L.J. 210. 


Order op Reference to the Full Bench. 


The question is one of some importance and difficulty. There are, 
on the one hand, cases to the effect that an order, under Section 10 of the 
Rent Recovery Act is not appealable. On the other band, there is the 
decision in Ragava v. Rajagopal (l) to the effect that a suit will not lie. 

We refer to the Full Bench the following question, viz. 

[483] Whether the plaintiff who has been ejected in pursuance of an 
order passed under Section 10 can maintain a suit to question the legality 
of that order. 

These second appeals then came on for hearing before the Full Bench 
constituted as above. 

Mr. C. Krishnan, for appellants.—The order to eject was made under 
Section 10 of the Rent Recovery Act. The District Munsif held the 
ejectment order to be illegal holding that thore was no default, but 
the District Judge ruled on the authority of Ragava v. Rajagopal (l) 
that the suit would not lie. It is submitted that this ruling is erroneous. 
See also Rama v. Tirtasami (2), Ramayyar v. Vedackaila (3). Gangaraju 
v. Kondireddisivamiii) and Rangayya Appa Ran v. Ratnam(5). _ It is 
well established that there is no appe«l, clearly therefore a suit lies. 
Compare also Sections 69 to 73 and Section 76. If the Civil Courts 
cannot enquire into the order there is no remedy at all. Ejectment 
orders were first granted under the Regulation of 1832. [SHEPHARD, 
j.—We need not go behind this Act.] 

Sundara Ayyar for respondent.—Power of ejectment is expressly 
conferred by this Act, and is to be regulated by the special tribunal provid¬ 
ed and there is an appeal under Section 69 against an order of ejectment 
under Section 10, See Ragava v. Rajagopal (1). The right to eject a tenant 
for failure to accept a patta was never given to a Civil Court. [Moore, 
J.—Here the District Judge finds there has been an irregular order. You 
say there is no remedy?] I say so here—the order of ejectment is a judg¬ 
ment under Section 73, and compare Sections 12, 41. 70, 71 and 72 which 
show how the judgments are to be executed including judgments for 
ejectment under Section 10, as well as for reinstatement under Section 12. 

[Davies, J._It would seem that the Collector is the agent merely, but the 

ejector, is the landlord.] The Collector acts judicially ; see what he has 
to do under Section 10, paragraph 2. [Davies, J.—In adjudicating on 
the patta, not in issuing the subsequent order. How do you got over 
Section 12 which says the ejector is the landlord ?] [SHEPHARD, J.—See 
Rama v. Tirtasami f2).] That case is distinguishable. I cannot go to 
the Collector first and fail and then go to the Civil Court. Section 44 
[484] provides for a suit by a tenant to challenge an ejectment not under 
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Section 10, but under Section 41.] [Shephard, J.—It assumes the common 
law right to sue rather than gives it.] It permits of the suit. If no 
appeal is provided for expressly there is no appeal intended. Where a 
suit to set aside any of the orders is intended, it is given expressly— vide 
Section 39. Compare Section 44. Then read Sections 73 and 76. [Shep¬ 
hard, J.—See Section 58.] That section means a suit does not lie. It 
excludes the powers of the Civil Court in all cases which are notexpressly 
provided for, e.g., by Sections 78 and 87. Section 7 has also to be consider¬ 
ed. The case of Gangarajtc v. Kondireddiswami (1) is distinguishable, for 
the plaintiff sued there as owner denying the tenancy and it is doubtful 
whether Revenue Courts can decide whether a man is a tenant. The 
Judges seem to say they do not depend on the decision in Ragava v. Raja- 
gopal (2). I rely on Ragava v. Bajagopal (2) so far as the Judges there 
hold that there was no suit possible: but it may be that some of the ob¬ 
servations cannot be upheld. The learned Judges who decided Gangaraju 
v. KondiTeddisioami (l) seem to misunderstand Ratna v. Tirtasami (3), 
though the decision can be supported otherwise. As to Rangayya Appa 
Ran V. Ratnam (4), it is distinguishable for the suit was for rent—a suit 
allowable under Section 87. The only question was whether a particu¬ 
lar issue was res judicata. [Davies, J.—You admit, if theCollector acts 
as agent of the landlord or executive officer, a suit will lie.] Probably it 
would lie. [Davies, J.—He appears throughout to do so.] [SHEPHARD, 
j._S 0 otion 73 implies that judgment and order mean the same thing.] 
[Davies, J.—Section 66 seems to say the contrary,] Sections 41 and 
73 are consistent, because the first applies when there is no opposition, 
the latter, when there is. An order under Section 41 is appealable under 
Section 43. No suit will lie when a remedy is governed by a particular 

Act and the mode of enforcement is pointed out. See Y* 

The Secretary of State (5), a case under Madras Forest Act, 1832; Raja 
Nilmoni Singh Deo Bahadur v. Ram Bandku Rai (6), under the Land 
Acquisition Act, 1870 ; see also Bhoojunga Thakoor v. Luchmee Narain 
SaMe (7) and Raj Kishore [486] Mtdlick v. Brindabun Chunder Rod- 

dar (8), and Ramayyar y. Vedachalla (9). _ — , ^ i. 

Mr. C.5:ris;jnon in reply.- [SHEPHARD, J.-How do yon get over 

Seotion 76?] The word revision refers to proceedings under Section 58 
or appeals. He referred to the preamble of the Eegulati.^ repealed by 

Act of 1865 and Kummarasamy Mudahyar v. Nallakannu Tevan{10), and 
he argued that Seotion 69 applied only to summary suits and that the 
oases relied on by the respondent were distinguishable, and “^»“he acts 
and the order of the Colleotor in the present ease were merely mm.Btei.al 

and nob judicial. 

JUDGMENT. 

Shephard OpFg' C.J.— The question we have to decide is whether 

same section the Colleotor has passed on proof of the tenant s failure to 
obey the judgment. ___ 
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Full 

Bench. 

21 H. 482 
8 H.L.J. 210. 


In the case of Bagava v. Rajagopal (1) it was decided by a Divi¬ 
sional Bench that such a suit would not lie. Doubt has been thrown on 
that decision in recent cases and we have accordingly to consider whether 
the decision was right. Section 10 of the Rent Recovery Act gives the 
Collector jurisdiction to decide with regard to the propriety of any patta 
which the tenant to whom it has been tendered has refused to accept. 
The Collector has to say whether the patta tendered was a proper one, and 
if he holds that it was not. he has to decide in what respect it should 
be modified. By way of giving effect to the judgment of the Collector the 
section further empowers him on proof of default by the tenant to pass 
an order for ejecting him. It has been held with regard to this section 
that the jurisdiction exercised by the Collector under it can likewise 
be exercised by a Civil Court, except that it is not competent to the 
latter to amend the patta tendered and direct the acceptance of the 
patta so amended (Ramayyar v. Vedachalla (2) ). It has also been 
held that the judgment given by the Collector under the section with 
reference to the patta of one Fasli does not conclude the parties when in a 
Civil Court a dispute arises between them as to the patta for 
[486] another Fasli {Rama v. Tirtasami (3)). The contention of the 
plaintiff in the present case is not supported by either of these decisions, 
because here what the plaintiff desires is to undo the act which an official, 
properly empowered in that behalf, has caused to be done to his prejudice. 

The Legislature having authorised the Collector to give a judgment 
and to give effect to that judgment in a certain way, we are asked to say 
that a Civil Court may set aside the Collector’s order in execution and de¬ 
prive the landlord of the practical result of the judgment in his favour. 
This appears to me a strange proposition. It is not suggested that the judg¬ 
ment itself can. so far as the particular Fasli is concerned, be questioned 
in the suit which, if no summary suit had been brought, might have 
been instituted in a Civil Court. Against the judgment of the Collector, 
there is clearly a right of appeal to the District Court under Section 69 
of the Act. But it is argued that, as no such right of appeal is given 
against the Collector’s order of ejectment, it must be intended that 
this order should be examinable in a Civil Court. It is by no means 
clear to my mind that the judgment mentioned in Section 69 does‘nob 
include the order mentioned in Section 10. It would seem from other 
sections of the Act that the word is not used in the limited sense which 
in recent times it has come to bear. But however this may be, I think 
we should be defeating the object of the Legislature if we held that the 
tenant affected by an order passed under Section 10 could obtain the 
reversal of that order in a Civil Court. If that had been the intention of 
the Legislature, one would have expected special provision to be made for 
it as there is in Sections 32 and 44 of the Act. The language used in 
Section 76 is somewhat ambiguous ; but I am strongly inclined to think 
that section iodicates the intention of the Legislature to make the judg¬ 
ment and order of the Collector final except in the oases specially provided 
for. 

For these reasons, I think the decision in Bagava v. Rajagopal (1) 
ought to be followed. In my opinion, it* is nob inconsistent with Rama v. 
Tirtasami (3). 

The facts in the more recent case, Gangaraju v. Kondireddiswami (4), 
are materially different from those of the present case, for the 

(1) 9 M. 39. (2) 14 M. 441. {3) 7 M. 61. (4) 17 M. 106. 
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plaiabift: oUimed there to ba owner and did not admit that [487] he had 
ever held as tenant of the defendant by whom he had been ejected. 

Tnera wa^, therefore, a question of title raised in the civil suit, whereas 
here there is no such question. For these reasons, I answer the question 
in the negative. 

Davies, J.—The question referred to us is whether a plaintiff who 21 M. 482 
has been ejected in pursuance of an order passed under Section 10 of the (F.B.)=a 
Bent Recovery Act—Madras Act VIII of 1865—can maintain a suit to 8 MX.J. 210. 
question the legality of that order. I think the ruling in Gang%raju v. 
Kondireddiswami (1) that such a suit does lie is correct and should be 
followed. A suit for ejectment is one OQ title, and title can only be tried 
incidentally by the Rivenue Ceurlis as held in Rami v. Tirtasdini (2), 
and approved oi \n Gangaraju v. Kondireddiswami (1). It is pointed out 
by the learned Julges w.io tried the latter case that the above point was not 
observed by the Judgss who tried Ragava v. Rajagopil fS). Moreover, the 
fact is that, according to a uniform course of decisions, no anpeal lies 
against the summary order of ejectment passed under Section 10. Appeals 
lie only when there has been an ejectment by the Collector in a summary 
suit under the Act (see Kiimmarasamy Mudaliyar v. Nallakannu 
Tevand) ). It would seem to follow that a suit being the only remedy, a suit 
should be allowed. It is contended that Section 76 of the Act bars a suit, 
but the High Court his never yet read it in that light, or it could not 
have allowed the many suits that it has allowed. Tbe section reads that 
*' in proceedings under this Act no juigmenb of a Collector, and no order 
" passed by him after decree and relating to execuuon thereof, shall be open 
** to revision otherwise than by appeal to the Zillah Court, except as 
“ allowed in Section 58." From the reference to Sacbion 58 which provides 
for revision of certain of his own orders by the CoUeobor. it seems to me 
clear that the prohibition against revision in the section applies only to 
revision by the OollecGor himself. If it had been intended that no suit 
should lie against any judgment or order of the Collector, express words to 

that effect would have been enacted. 


1898 

AUG. 31. 

Full 

Bench. 


Another reason that I would give for holding that a suit is maintain¬ 
able is that an order for ejectment passed under Section 10 is. in my opinion, 
an order passel bv the Collector nob in his [488] judicial, but m his exe¬ 
cutive or miniscerial capacity as the insbrumenb or agent of the landholder. 
It is just in this wav that the Collector acts in the other case where he 
issues an order of ejeobmenc under Section 41. and also m several other 
instances mentioned in the Act. Section 12 confarms this view, as it 
treats the ejectment under Section 10 as well as that under Section 41 as 
an ejectment made by the landholder. Bub it is not worth wmle to discuss 
the question farther as the present Act is happily moribund and our ruling 
in the present case will not be required for future guidance. So far as the 

present case is oonoerned, I would answer the question referred to us in 

the affirmative. 

Moors J._ The question referred to the Full Bench for decision is 

fho Whether the plaintiff who has been ejected in pursu- 


can 


maintain a suit to question the legality of that order. 


I 


1) 17 M. 106. 
3) 0 M. 39. 


(9) 7 M, 61. 

(4)5M H.G. R. 989 (993). 
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The Madras cases referred fco at the hearing are the following:— 
Kumvuirasamy Mudaliyar v. Nallakannu Tevan (1), Bama v. Tirtasami 

(2) , Ragava v. Rajagopal (3), Ramayyar v. Vedachalla (4), Gangaraju v. 
Kondireddisiuaird (5) and Rangayya Appa Rau v. Ratnam (6). It does 
not appear to me to be necessary to refer to the cases from other Presi¬ 
dencies to which allusion has been made, as it cannot be held that they 
have any bearing on the question under consideration. 

The decision in Kiimmxrasamy Mudaliyar v. Nallakannu Tevan (1) 
throws no light on the present case as it relates to certain proceedings 
taken by the Civil and Rsvenue Courts in connection with warrants 
issued under Section 41 of Act VIII of 1865, Madras. The point decided 
in Rama v. Tirtasami (2) was that a decision in a Revenue Court direct¬ 
ing a tenant to accept a patta for one Fasli did not bar a suit before a 
Civil Court in a subsequent year to determine if the rates mentioned in 
the patta were proper. This ruling does not affect the present case. The 
question at issue in Ramayyar v. Vedachalla (4) was as to whether a Civil 
Court could entertain a suit to enforce acceptance of patta and execution of 
muchalka. With this question we are not now concerned. [489] What was 
held in Gangaraju v. Kondireddisioami (5) was to the effect that a 
decision of Revenue Court that a party was bound to accept a patta 
for certain land was no bar to a suit subsequently brought by him in a 
Civil Court to declare that he was the actual owner of the land. This is 
is not the question now at issue. In Rangayya Appu Rau v. Ratnam 
(6), it appeared chat in a suit before a Revenue Court it was decided that 
a patta was a proper one and it was held that this decision did not 
render the question of the propriety of the patta res judicata in a 
subsequent suit in a Civil Court. With this question we are not now 
concorned. 

Ragava v. Rajagopal (3) remains for consideration. There, the 
High Court decided that a Revenue Court having ordered a tenant to be 
ejected under Section 10 of Act VIII of 1865, on the ground that he had 
refused to accept a patta, as directed by the Court, a suit would not lie 
in a Civil Court to set aside the order of the Revenue Court. This 
decision has never been overruled. Gangaraju v. Kondireddisioami (5), 
which the District Munsif was of opinion overruled Ragava v. Rajagopal 

(3) ,* decides, as has already been pointed out, a completely different 
question. It is clear that if the ruling in Ragava v. Rajagopal (3) is to 
be followed, the answer to the question referred must be in the negativh, 
although it should be pointed out that in that decision Mr. Justice 
Parker observes that it may be that a suit would lie to set aside an eject¬ 
ment irregularly obtained and that in the present case the finding of the 
District Judge is that the proceedings in ejectment were most irregular. 

I am of opiuion that the question referred must be answered in the 
negative but for reasons different from those given in Ragava v. Rajagopal 
(3). The order now under consideration is an order of ejectment issued 
by a Revenue ofiBoer under the last clause of Section 10 in execution of 
the decree in a judgment passed by him. Section 76 of the Act clearly 
provides that no order passed by a Collector after decree relating to execu¬ 
tion thereof shall bo open to revision otherwise than by appeal to the 2>illa 
(District) Court, except in a case which does not now arise. A good deal 


(1) 6 M.H.G.R. 289 (293). (2) 7 M. 61. (3) 9 M. 39. 

(4) U M. 441. (6) 17 M. 106. (6) 20 M. 392. 
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has been said at the hearing as to the meaQing of the word “ revision” in 
this section. It appears to me that this word is hare used in the widest 
possible sense, and that the meaning of this sentence is that [490] no 
order of a collector in execution was to be sat aside or interfered with in 
any way except by an appeal to the District Judge. There do not appear 
to me bo be any grounds for supposing that by the word revision” here 
the Legislature meant " revision” as provided for in Chapter XLVI of the 
Civil Procedure Code. 

It has been stated here at the hearing of this reference that it has 
always bean held that there is no appeal from an order passed under the 
last clause of Section 10. It is, however, admitted that there is no report¬ 
ed decision of the High Court to that effect. It is in my opinion clear 
that Legislature intended that there should be such an appeal. I cannot 
possibly hold that the meaning of Section 76 is that an order of a Collector 
passed in execution of a decree of his Court cannot be set aside except by 
an appeal to the District Judge, but that no such appeal is to be entertained. 
No reference to this section is made by the Judges in Raguva v. Rajcigopal 
( 1 ). 

The view, therefore, that I bake is that an order of a Collector ejecting 
a tenant under Section 10 is open bo appeal to the District Judge, but 
that in view of the provisions of Section 76 of the Act it cannot bo set 
aside otherwise, and I would accordingly answer this reference m the 

negative. 


1898 

Aug. 31. 

Full . 
Bench. 

21 H. $82 
(F.B.) = 

H.L.J. 210. 


21 H. 490. 

ORIGINAL CIVIL. 
Before Mr. Justice Boddavu 


Haji Mahomed Abdul Aziz Badsha Sahib and others 

(.Plaintiffs) V. SUBBA NAIDU (Defoliant). 

[26th November, 1897.] 

Civil Procedure Code-Act XIV of 1882, Ucciious 59, ua-Uioh Court liutee, 
1705. 39, 43. 44. end 47. 

. j Wtob Court Rules, to bo fucDished witb a 

Appi,icatio» .. b.h.« »I Ih. 7.Sb“30rb°n«ll 

application was first made, referred the question to the Judge^ 

The High Court Buies (original civil jurisdietion) referred to m the 
judgment are as followby the plaintiff 

or ow ‘'■5 


• Civil Suit No. 238 of 1897. 
(1) 9 M. 39. 
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[9ol. 


1897 

Nov. 36. 

Obiqinal 

Civil. 

2 H. 490. 


“ return of the original, be compared therewith by one of the examiners 
“ who shall attest the copy if it be found correct. 

“ 43. The list of documents prescribed by Section 140 of the Code 
“ of Civil Procedure shall be in Form No. 7 and shall be delivered to the 
“Registrar, together with the documents therein mentioned at or before 
“ the first hearing, or within such further period as may be allowed by the 

“ Court. 

“44. Copies of documents annexed to a plaint as exhibits may be 
" furnishad to a defendant at any cima after the summons to appear has 

been served upon him. 

“ 47. Until documents produced with a plaint, but not mentioned 
"therein or anoexed thereto as exhibits, have been offered and received in 
" avidanee, inspection thereof cannot be allowed or copies thereof furnished 
" to a defendant, without an order to be obtained under the following 

rules. 

Messrs. Branson Branson, lor plaintiffs. 

Messrs. Barela//, Morgan & Orr, for defendant. 


JUDGMENT. 

Section 59 of the Civil Procedure Code contemplates the produotion 

A .1 r.r>ait with the plaint of documents sued on, and which therefore 
and deposit with ‘he be marked under rule No. 39 of 

thaurh Court Rales and should be considered as “ annexed thereto as 

f rule No 47 of the High Court Rules and may be furnished 

exhibits High Court Rules. Rules Nos. 43 

j ***jRndecl to apply to documents deposited under Section 140, 

and 47 are fof these should not be allowed until 

u....h.... 

of the document in question. 


2t U. 492. 

[492] ORIGINAL CIVIL. 

Before Mr. Justice Shephard. 

T y rysoB. MATTER OF THE GOODS, Chattels, Credits of 

TdkLased).* [10th January, 1898.1 

A a 4 /Tnflfl7-2 Secitoa 85-Power of attorney-Declaration, before w- 
in VrLf 0 /iower 0 } attorney. ^ y, .ad 

by not executed in the pteianoe of a notary pubho; but. 

power of attornoy was one of the attesting wit- 

DMses thep by o“e of the executors, and 

witnessed the e«oa attesting witness was tbe proper signature of the 

that the -ame and each declaration was signed, sealed and oerUeed 

person beating • 

^^HeW.**hat the power of attorney was sufficiently proved. __ 


i TeBtameolary Petition No. 133 of 1897. 
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Petition for letters of admiDistration to the estate and effects of 
Joseph Batiks Sladen (deceased) within the jurisdiction of the High Court 
with bis will and codicil anuesed, as set forth in an exemplification of 
probate issued out ol and under the seal of the High Court of Justice in 
England, to be grauted to the petitioner as one of the duly constituted 
attorneys of the executrix and executors named in the last will and 
testament of the said Joseph Banks Sladen (deceased) until the said 
executrix or executors or one of them should obtain probate or letters of 
administration granted to herself or himself. 

The petition set out that the said Joseph Banks Sladen had died in 
the State of Florida in the United States of America on or about the 14th 
March 1897, having made his last will and testament, bearing date the 
29th day of April 1885. and by the said will appointed bis wife Elizabeth 
Sladen and Juhn Ramsay Sladen and Alfred Thompson Crawshay execu¬ 
trix and executors thereof; that on the 21st day of July 1897 prabate of 
the said will was duly granted by the Higb Court oi Jusnee m Eugland 
to the said exejuirix and executors named in tbe said will as appeared by 
an exemplification of such probate annexed to the petition. After a state¬ 
ment of the property and effects of the testator [493] within tbe jurisdic¬ 
tion of tbe Higb Court, the petition proceeded to state 

“That by a deed, poll or power of attorney under the baud and seal 
“ of the said Elizabeth Sladen, John Eamsay Sladen and Affred Tbomp- 
‘‘ son Crawsoay respectively, and bearing date the 23rd day of July 1897, the 
" said Elizabeth Sladen, Jobn Eamsay Sladen and Alfred Thompson Craw- 
" shay respectively aid thereby nominate, constitute and Patrick 

“ Maoladyeu, Eegieald James Hugo Arbuthnot, Charles Edward Patrick 
Vans Agnew, Jonn Montgomery Young and your petitioner respectively 
“ therein described as all ol Madras (India) jointly and severally to be their 
“ lawful attorneys or attorney for tbe purpose of obtaining from the proper 
'■ Court or Courts, office or offices, m India, letters of administra.ion with 
“ oonv of the said will and codicil annexed of all and singular the personal 
“ estate and effects ol toe said Joseph Banks Sladen deceased ‘hers situate 

;; or recoverable, or .ber^^^^^^^^ 

stitnted eitner a Crawshay or otherwise the 

■■ll“imsraroL o^ d^mstfat” Lid property or the legal repre- 

•• sewlLfesTr legal representative of the said testator in India; and to do 

r LThieh rrr Lr 

p^er ol MTcrney. your petitioner craves leave to re.er to the same here- 
“ uatio annexed ana marked with the letter . . 

Tb, p..» p.-r 1 

Si”. “• 

of attorney was sufficiently proved. 

^ Messrs. Barclap. Morgan & Orr, tor petitioner. 

JUDGMENT. 

* AS fViA rnroof of tho 6 X 0 OutioD of feho 
A question has been in this matter seeks to act. 

power of attorney under whio P executed in the pre- 

The power ol ‘ the^r of the persons designated in Section 

86“of “he^Evtdence^cl: but with regard to the exeontion by each of the 
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three executors, one of the attesting witnesses has made a declaration 
before a notary public to the effect that he witnessed the execution of the 
power of attorney by one of the executors, and [494] that the signature 
of the other attesting witness is the proper signature of the person bear¬ 
ing that name. To each declaration is appended a certificate signed and 
sealed by the notary public. In similar circumstances it has been held in 
Calcutta that, inasmuch as the execution is not proved in the manner in¬ 
dicated in Section 85 of the Evidence Act. the application for letters of 
administration ought to be refused ijn the Goods of A. J. l*TimTOse (1)). In 
arriving at this decision, Mr. Justice Norris seems to have assumed that the 
provision contained in Section 85 is of an exhaustive character and that no 
other mode of proving the execution of a power of attorney is admissible. 
That assumption, however, is, in my opinion, not warranted by the lan¬ 
guage of the section, nor can it have been intended to exclude other legal 
modes of nroving the fact in question, viz., the execution of the power of 
attorney. I cannot see why the fact should not be proved by an affidavit 
made before a person competent to administer an oath. The Evidence 
Act is expressly declared not to apply to affidavits. Seeing that the declara¬ 
tions are made in the form prescribed by the Statute of 1835 and before 
officials competent to administer an oath, I am of opinion that they ought 
to be received as evidence of the facts therein stated. I am told that it 
has been the practice here, as apparently it was in Calcutta, to receive 
such declarations, and I cannot say that the practice is erroneous. 


21 H. 494=»8 M.L.J. 75. 

APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr. Justice Benson. 


Ratnam Ayyar {Petitioner), Appellant v. KRISHNA^ 

Doss Vital Doss (Counter ^petitioner), Respondent. 

[8th December, 1897, and 38th January, 1898.] 

Limitation Act—Act YY0/1877. Sections!, 19, ScheduU Tl, Article IGb—Dtspossessum 
iti oil bshdlf of d vwfWT% 

Limitation Act, 1077 , Schedule II. Article 166, is applicable to a case where the 
applicant is a party to the decree which is being exsooted as well as when be ts a 

stranger. 

1499] But an application made on behalf of a minor objecting to diaposseasion 
more than thirty daya after it took place ia not barred by limitation by reason of 
Limitation Act, 1877, Section 7. 

[Appp., 6 O. 0. 46.] 

Appeal against the order of L. C. Miller. Acting District Jndge of 
Triohinopoly. in civil misoellaneous appeal No. 34 of 1895. affirming the 
order of S. A. Krishna Rau, Distnofc Munsif of Kulifcalai, m miscellaneous 

petition No. 887 of 1895. . t i. - i j u u - 

A decree was passed for the division of certain lands held xaoommon 

by the plaintiff and defendants and for the delivery to the plamtiff of his 

share The measurement of the lands took place in May 1895, and a 

portion was delivered to the plaintiff on the 8t h. The present application 

~ * Appeal against Appellate Order No. 46 of 1897. 

(1) 16 0. 776. 
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was presented on behalf of one of the minor defendants objecting that he 
had been improperly dispossessed of part of the land which had been deli¬ 
vered to the plaintiff. The application was made after the expiry of thirty 
days from the date of dispossession, and on this ground the District Munsif 
dismissed the application as being barred by limitation, and his order was 
upheld on the same grounds by the District Judge. 

The petitioner preferred this appeal. 

Seshagiri iyyar, for appellant. 

Pattabhirani'iAytjar, for respondent. 

JUDGMENT. 

The resDondent obtained against the appellant and others a docreefor 
the division of some lands held in common by the parties to tho suit and 
for the delivery of the respondent’s share thereof. In execution of the 
decree some lauds were delivered to the resoondent. The appellant 
presented an application objecting to tho delivery of certain of tho 
parcels and comnlaining that he was dispossessed of them improperly. 
Both the Lower Courts dismissed the application on the ground that it 
was barred by limitation. There can be no doubt as held by the Lower 
Appellate Court that Article 165, Schedule II, Indian Limitation Act, is 
applicable to a case where the applicant is a party bound by the decree as 
well as where be is a stranger (see Vythilinga Mupanar y. Stthalakshmi 
Ammdl (D). and that article therefore is the one by which the oresent 
case is governed. But though the application here waspresented after the 
exDirv of thirty days from the date of dispossession prescribed by that 
article yet it is clear that the application was in time, inasmuch as the apnh- 
oant [496] was, when the right to aoply accrued to him as well as on the 
date of the apolication, a minor: for unquestionably the case fal s within 
Seotion 7 of L Limitation .4ct (XV of 1377). Tho resoondent s pleader 
laid much strees on the Full Bench decision m Hama v. VenkaUsa U. 

There it was held that m-operty or right m Section 19 of the Limitation 

Act did not include such a right as that which entitles a party to a suit 
or orooeeding to make oertain anplieations in the course of such suit or 
° ^Tr is however difficult to see how this decision affects the 

present ca^se Now Seotion 7, bv its very terms, applies to 

for which a period of limitation is prescribed m the second 3^“'® 

Act and the application in question is of course one for which ‘h® 

C l ..rnsf-rihe a period. It is soarcelv necessary to sav that the 

were therefore in Cour^^ 

time-barred. We set aside he disposed of according to law. 

“CToria^thls Coart and in the Lower Appellate Court will abide 


And follow the result. 


^^^7p;;al';^Appallate Order No. 25 ot 1889 (unroportedh 


(2) 5 M. 171. 


(3) 4 M. 119. 
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'JAN. 18 
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late 
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[497] APPELLATE CIVIL. 

Before Mr. Justice Suhramania Ayyar and Mr, Justice Davies, 

SUBBARAYAR AND OTHERS {Plaintiffs), Appellants v. 

SUBBAMMAL AND OTHERS {Defendants), Respondents.* 

[16th, 17th and 18 March, 1898.] 

Hindu law — A.dopt\Qn, giviag and taking—Daita honiam. 

A Brahman took a boy in alopbion. but died before the ceremony of datta 

homam was performed. This ceremony was performed after the death of the 

adoptive father by bis widow : 

Held, that the adoption was valid. 

Appeal against the decree of G. T. Mackenzie, District Judge of 
Coimbatore, in original suit No. 28 of 1896. 

The plaintitts were the sons of the fourth defendant, who was the 
son of tbe paternal uncle of one Kuppayyar deceased. Subbammal, the 
first defendant, was the widow of the deceased; the second defendant 
was his alleged adoptive son and the third defendant was his mother. 
The plaint alleged that Kuppayyar died on the 27th February 1896 intes¬ 
tate without issue. It also contained the following averments :— 

“ That ]U 3 Da few hours before Kuppayyar’s death, the first defend- 
“ant, her father VenkataJasappayya, the third defendant VenkaUkshmi, 

“ sister of Venkatadasappayya and mother of the deceased and other 
“ relations of Venkatadasappayya brought into existence fraudulently a 
“ document purporting to be a will wherein the second defendant, his 
“ son, 18 alleged to have been adopted by the deceased and whereby the 
“ bulk of properties of the latter are purported to be given away to him. 

" That the allegation in the said document that the second defendant 
“ Yenkataramayyar, brother of the first defendant, was taken in adoption 
" by the deceased three years previously is altogether false and fraudulent 
“and that tue alleged aUopoion, even if supposed to have taken place, is 
“ not valid, the legal requirements not being complied with. And the 
“ gilt of the properties to the second defendant, as being the adopted son 
“ of the donor, is invalid in law.” 

[498J The plaintiffs prayed for a declaration that the will set up, 
bearing date the 26th of February 1896, was not executed by the deceased, 
and that the gilt thereunder to defendant No. 2 was of no effect, and that 
the alleged adopiion never, in fact, took place, and that if it did was invalid 
in law. The written statement put in by the first defendant on her own 
account and, as guardian ad litem of defendant No. 2, contained, inter 
aha, the toUowmg averments :— 

“ As the late Kuppayyar was issueless, he asked his father-in-law 
'* Venkatadasappayya to give away his third son Yenkataramayyar to him, 

“ to be brought up by him, and to be formally adopted subsequently when 
“ his upanayanam was to be performed. The said Venkatadasappayya 
“ accordingly gave away the boy to tbe deceased more than three and a 
halt years ago; and tne boy was nurtured, brought up, and educated 
“ with the family of the deceased, and treated by him as son and with 

*' extreme affection. 


* Appeal No. 131 of 1897. 
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" Apprehensive of death, the deceased made a will on the 26th 
“ February 1896, when he was fully conscious and while be was in a fit 
“ state of mind and in fall possession of mental powers, whereby he made 
“ a gift of all his properties to Venkataramayyar, the second defendant, 
whom he designated as his brother-in-law, and whom he treated as adoot- 
“ ed son, and who was the object of his bounty, and nroviding also that 
“ his widow should perform upanayanam. &c , on the bov. The will so 
"made is perfectly valid in law, and the minor, second defendant, is 
" validly entitled to take the properties bequeathed to him under the will 
" aforesaid as the persona designata. 

"Early on the morning of the 27bh February 1896, the testator 
" despairing of recovery, formally requested Venkatadasannavya to band 
"over the second defendant to him in adoption, and the gift of the boy 
"was duly made to and accepted by the deceased and the 6rst defendant. 
"The deceased further directed the first defendant, his widow, to have 
" datta homam performed, when the boy’s uoanavanam was to take place. 
"First defenlant has over been perfectly willing and ready to carry out 
"the direction of her deceased husbind and would have completed it ere 
" lone, bub for malicious and fraudulent obstruction caused by plaintiffs 
"and the fourth defeudanb as will hereafter be mentioned. 


“Defendant begs to submit that the adootion made on the 27th 
"February, in the manner stated, is valid in law. and is enough to [499] 
" confer the status of adopted son on the second defendant. Plaintiffs 
"have no manner of right to question the disposition under the will or 
" the status of the minor, second defendant. 

"Defendant, therefore, begs to submit that the minor was intended 
"bv the testator to take, and he is entitled to take, under the will as 
" persona designata, indenendently of adoption by reason of his having 
"been treated and brought up as son bv the testator ; that the adoption 
"of the second defendant formally made with legal accompanirnents of 
" gift and acceptance on the moruing of ^h6 27th February is valid m law 
"without more: that the formal adoption so made with a direction to 
"the first defendant to perform the datta homam at of upanaya- 

"nam is valid in law: that in any event, the plaintiffs have no cause of 
"action to sue and are not entitled to imougn 

•Acquiesced in bv their father, fourth defendant, under whom alone thei 

*’ °'“’The“fiJrislue raised the question whether the plaintiffs ^‘itled 
to sue. The second related to the fact of the will and the third, fourt 

and fiftMs^ues^were^as follow^ - ,,, 

' “ ‘"UT WhethT th^reTs^ aS an°d Leeptance of seeond defendant 

" (5) Whether first defendant was directed by the late 
perfori Zu honram hy the upanayanam of seeond defendant and 

'"‘'tToThe\rst[sTu:rthe DiXltludg^^ said that he was disposed to 

hold hat he second issue he held that the will was duly 

mamtam ‘he suit. As influence or fraud being used. 

rro^ttKueCheld that the seeond defendant had title under 
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the will whether or not the adoption was valid. On the fourth issue bis 
finding was that there was a giving and taking on 26bh February 1896, 
“and that this ceremony was not invalid.” 

Upon the fifth issue his finding was as follows :— * I find that decea- 
“ sed did authorize his wife to perform datta bomam and that such author- 
“ izatioQ is valid. I regard the will as an authority to [500] adopt and 
** that would necessarily include authority to supply the necessary cere- 
“ monies in an inchoate adoption. Also I find that when second defend- 
** ant was given and taken on the 27th, there was verbal authority to 
*' the wife to complete the ceremony by the necessary datta bomam 
“ {Santappayya v. Rangappayya (1)). 

In the result the District Judge dismissed the suit. 

The plaintiffs preferred this appeal. 

The Acting Advocate-General (Hon. F. Bhashyam Ayyangar), 
PcittabhiramO/ Ayyar, K. Narayana Rau and Tiruvenkatachariar t for 
appellants. 

Mr. E. Norton, Sadagopachariar and Kasturiranga Ayyangar, for 
respondents. 

JUDGMENT. 

The principal questions raised in this case are, first, whether the will 
(Exhibit I) was executed by the deceased Kuppayyar when he was of sound 
mind ; secondly, whether the second defendant was the validly adopted son 
cif Kuppayyar; and thirdly, if the second defendant was not validly, 
adopted, whether he is nevertheless entitled to take the property under, 
the will as the persona designata. 

The District Judge has found the first question in favour of the 

defence, and we have no doubt that that the finding is correct. That the, 

will was executed by Kuppayyar is really beyond dispute. It is suffici¬ 
ent on this point to refer to the Sub-Eegistrar’s evidence, before 
whom the testator Kuppayyar admitted the execution, and the fact that, 
the fourth defendant, the nearest reversioner and father of the plaint-. 
iffsbimself has attested the execution by Kuppayyar. As to the state 
of mind of the testator at the time of his execution of the will, it la 
quite true that he was then “ in extremis," so that it lies on the party 
propounding the will to make out by clear and satisfactory evidence, 
that the testator was in a fit and proper state of mind to understand 
and appreciate what he was doing. This has. in our opinion, been, 
most satisfactorily established by the evidence called on behalf of the 
defence. There is first the evidence of the writer of the will (whom there 
is no ground whatever for discrediting) which shows that it was on the 
testator's own instructions that he drafted the will, and that those instruc¬ 
tions were given spontaneously. Then there is the evidence of the two 
village officers—maniem and karnam—equally satisfactory witnesses, 
[801] which proves that the testator was fully aware of what be was 
doing when he signed the wiU, and their present evidence is corroWated by 
the statements made by them contemporaneously before the Sub-Registrar. 
The evidence of this latter officer is to our mind conclusive on the point.. 
He questioned the testator regarding the will and satisfied himself by, 
his own observation as weU as by the evidence of the viUage officers 
whom ho examined in accordance with a rule of the registration department, 
that the testator was in the full possession of his senses. We consider the 
attempt made to impute corrupt conduct to the Sub-Registrar was entirely 
without foundation and altogether unjustifiable. Exhibit F that was 

(1) 18 M. 397. 
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put forward to suggest that he had received au illegal gratihoation in the 
matter of the registration is a patent conooction. It bears a date corre¬ 
sponding with the 27th February, the day on which the document was 
presented, and accepted for registration, and the statement therein made 
that the Sub-Registrar had then been postponing return of the** document 
from day to day is intrinsic evidence of its fabricated character. All tbe 
above direct evidence in favour of the testator s state of mind is conhrmed 
by the fact that the testator signed his name a number of times in the 
schedule to Exhibit I in the presence of the Sub-Registrar; and those 
signatures are all natural and in their appropriate places indicating that 
the testator was in the possession of his faculties. It is scarcely neces¬ 
sary to add that the fourth defendant would not have attested the docu¬ 
ment, which cut off the reversionary right of himsell and his sons, ^’^^ss 
he was fully convinced that the testator was in his proper senses, ibe 
evidence of the plaintiff's seventh, eight and fifteenth witnesses to which 
our attention was specially drawn does not meet the evidence for the 
defence to which we have referred. It is vague and inconclusive even if 
true, but in our opinion it is entirely untrustworthy. Turning ‘^he pro¬ 
visions of the will they are simple and required no great effort 
to grasp—in effect the terms amount to oothing more than that the second 

defendant should take the ^^ole property, protect the two re^ 
members of the family and maintain the chanties. Wa have, therefore, 

no hesitation in deciding the first point against the plaintiffs. 

Passing next to the question of adoption, we are unable to 

D O... b; "J”rciS: 

ssr". r.i“b“;b.i.,. t‘“v.b”.i 

was validly adopted. It appears iro 

act had been treated as the adopte s fh^ dAoeased and 

£bS 

ent persons that there was a vui. nerformance of datta 

of second defendant, but fceremony, 

homam which was to be "^eoSaint made by the fourth 

The atatement was ta 8° which the parties were subject, and 

defendant to the head of the m , ao (a, as the evi- 

was made in the P'"®®®"®® he was examined as a witness in 

denoe goes, has never '„„!boTation from the recitals in 

this case. That statement ^0° ’Aanopt in the case And as the datta 

the will the probabilities ^ since been 

homam involving, of course, a j j. jg complete and valid, 

performed, the adoption o the “;l“°to the performance of 

It is true that the will makes ® circumstances of the case the 

d.iu b™.« b, 


1898 

Mabob 18. 

Appel¬ 

late 

Civil. 

21 H. 497. 


711 



21 Mad. 503 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1898 

March IS. 

Appel¬ 

late 

Civil. 

2i H. 497. 


precede fcbe upanayaoam.so that the latter ceremony was that of an adopt¬ 
ed son, the testator having regarded the second defendant as such son. 
The case is within the nrincioleof Venkata "v. Snhhadra(\). There it was 
the giver in adoption who had died before the datta homam and here it is 
the acceptor who had died ; and this difference does not aff’ect the princi¬ 
ple, Though no express issue was framed as to the factum of gift and 
acceptance three years before [503] testator’s death, the question was dis¬ 
tinctly raised in the pleadings and was nresent to the minds of the parties 
at the trial and evidence was adduced thereon. Having arrived at this con¬ 
clusion in favour of the adoption, it is unnecessary to express any oninion 
on the question oipersona designata assuming that there was no adoption. 
The decree of the Lower Court is confirmed and this appeal dismissed 
with costs. 


21 H. 503»8 M.L.J. 207. 

APPELLATE CIVIL. 

Before Mr. Justice Subramania Ayyar and Mr. Justice Moore. 


?Fo0LKBS (Defendant), Appellant v. Muthcsami Gou’^dan 
{PlaintiQ)t Resporident.* [19th and 23rd August, 1898.] 

Bent Recovery Act i\f'idras)^Aet VllI of 1865. W^Heduction of in 

patta o/ 1840—Co^irt/c'ton of patta prescribing rent to be paid permanently by 
tenant. 

In 1840 a mittadar granted to a tenant a patta for certain land in whiob the 
tenant had already a heritable estate, fixing the rent at the reduced rate Re. 40. 
Tbe document provided " this sum of Rs. 40 you are to pay perpetually every 
" year per kistbandi, in the mitta oatoberi It appeared that the rent fixed was 
less than what was payable op'»Q the lands previous to the date of the patta and 
also lees than that payable upon neighbouring lands of similar quality and 
description : 

Held (1) that the facts o» the case were distinguishable from those of 
Raiarnm v. Wirasinga (15 M. 199). and that tbe patta fixing the rent was 
binding uooo the representatives in title of the grantor and the grantee, 

respectively ; 

(21 that the reduction in the rate of rent was not invalidated by Rent 
Recovery Act, 1865, Section 11. 

[R., 4 Ind. Gas. 1136 (1138) =5 M.L.T. 264 f267).3 

Second appeal against the decree of K. Ramaehandra Ayyar, Acting 
Subordinate Judge of Salem, in appeal suit No. 91 of 1895, reversing 
the decree of J. Solomon Gnaniyar Nadar, Acting District Munsif of 

Salem, in original suit No. 790 of 1893. 

The plaintiff who was a tenant in the defendant’s mitta sued for a 

declaration that the patta tendered to him for Fasli 1302 was improper 
and that the patta fixing rent permaneotlv, issued to his predecessor in 
title in 1840 by the predecessor in title of [504] defendant, was binding on 
the defendant. The District Munsif held that the patta of 1840 did not 
enure beyond the lifetime of the grantee and consequently that the plaintiff 
bad no rights under it and ho dismissed the suit. The documeut in ques¬ 
tion was filed as Exhibit A and it was, omitting parcels, in the following 

terms :—__ 

* Second Appeal No. 1060 of 1897. 

(1) 7 M. 648. 
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“ Patfcft of Narahari Ayyar of Velagapudi PonDammapefc. Pattayam 1898 
"of the assessment or rent of the lands given to Narahari Ayvar of AUQ. aa. 

** Velagaoudi, a raiyat of Mouzah Ammapat village, attached to the Salem 
" mitta, by Georga Pre lerick Fischer, Esquire, Zemindar of Salem mibta, 

" as follows ' The lands cultivated by you in the above village are : . . LATH 

‘ . . Total sura for the nanja and punja together is Rs. 103'14-3 . O lVIL . 
balance after deducting Rs. 5-13 10 for sugavast, the 21 U 3 () 3 Ha 

“ ‘Rs. 103*0*5 : cowle therefor is Rs. 40 : you should pay every '®8 jj L j_ 207 

" * sum of forty rupees for cowle tenure, permanently according to the kist- 

' bandi, in the mitta ofi&ce and should get the receipt. 

The Subordinate Judge was of opinion that this instrument was bind¬ 
ing on the defendant and consequently that the patta tendered to the 
plaintiff for Fasli 1302 was an improper patta. and he made a declaration 
accordingly. The Subordinate Judge said . 

In Bajaram v. Narasir,ga (1). Tnlshi PM Singh Samnarain 
" Singh (2), and BilasmoniDasi v. Baja Sheopersad Singh (3), the doou- 
"ments which the Courts bad to construe were in the nature ot leases 
■■ creating a new tenancy ; and it was held that the words 

•'per se oonvev a hereditary estate. In the present case the estate is 
" hereditary—i.e.. occupancy right is the tenant 3, the zemindar being 

" entitled onlv to rent. , . . . u 

“ Whether the reduction of the rent to less than the faisal rates by 

“one zemindar would bind the succeeding zemindar is 
“ consideration. In salving this quosUon we are to be ^ed by Sect o„ 

her attempt to ignore ® ^er suit. From her con- 

‘WaisalrateswAsdisallowed bytned 8 become debarred from 

duct, therefore, the Court has have been prevailing for over 

calling into 3 "^;:\enanrwho is in enjoyment- 

__ fifty years 'rtospeot.ive of who Whether 

“ SSs‘stcror^l 1^.111 not hs h-l^ respset t^oowle, itjs 

Tue defendent preferred this second appea . 

Pattabhirami Ayyar, for aopoUant. 

B. Suhramania Ayyar, for respondent. 

JUDGMENT. 

_ ,, AVVAR T _The first question for determination is 

SUBRAMANIA ‘ Joffld the l6th November 1841, 

whether under Exhibit A, the pa , George Frederick Fischer, 

b, a. L,'CA„.,.. 

the then owner of the Salem . possession of 

that held certain lands in th ' . ^yy^r-jeon aamakrishnayyan, 

the respondent claiming through Narahari 

the annual assessment in respsot of those laoas^___ 


Affbl 
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Civil. 


(l) 15 M. 199. 


(a) 12 C. 117 
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1898 of Rs. 103-0-5 payable till that time, was fixed in perpetuity. After setting 
AuQ. 23. forth certain details immaterial for our present purpose, the patfca con- 

- eludes thus—** The remainder is Rs. 103-0-5. Cowle therefor is Rs. 40 , 

Appel- “this sum of forty rupees you shall pay perpetually (saswathamayi is the 
LATE '* vernacular word) every year as per kist in the mibta catchari and obtain 
Civil '* receipt. ’ The learned vakil for the appellant, in support of his 

- argument that the patta should not be construed as fixing the assessment 

21 M. 303= at Rs. 40 for ever, relied on Rajaram v. Narasmga (1) where the mean- 
8 M.L.J. 207. ing of the word * saswatham.’ tbe adverbial form of which occurs in Exhibit 

A. had to be considered and where Parker and Shephard. JJ., held that 
no hereditary estate was granted under the instrument then in ques¬ 
tion, though it contained as qualifying the term izara the words 
‘ kayam saswatham ‘—words which, in the opinion of the learned 
Judges, were not distinguishable from the similar expression in vogue 
in the North of India, viz., ‘ istemarari mukarari ’ which [506J 
was treated by the Judicial Committee m Tulshi Pershad Shigh v. 
Eamnarain Singh (2), as not conveying per se a hereditary estate. 1 do 
not, however, think that Parker and Shephard, JJ , intended to lay 
down a rule, as to the meaning of the word ' saswatham ’ and its derivat¬ 
ives, to be applied in all cases. The decision must be taken with refer¬ 
ence to the facts there. And the conduct of the parties, noticed in the 
concluding part of the judgment of Parker. J., would seem to have ren¬ 
dered almost inevitable the conclusion that the estate in that case was not 
hereditary. It is also necessary to point out that in considering the 
applicability of the above Privy Council decision to cases like the present, 
we ought not to overlook the important fact that the phrase istemarari 
mukarari,’ though lexicographically importing perpetuity, has, as stated by 
their Lordships themselves in the case referred to, acquired a restricted 
customary meaning in that part of the country {Tulshi Pershad Singh v. 
Bamnaram Singh {2)), whereas the word ‘saswathamayi,’ with which we 
are now concerned, has acquired no such secondary signification here. It 
is quite true, as urged for tbe appellant, that when land or even 
an interest in land is intended to be transferred hereditarily, it is 
usual to indicate that intention by the use of the words from son to 
grandson,’ ‘from generation to generation,’or the like. In the present 
instance, however, there was no transfer of land, or an interest in land, 
but only an agreement as to the rate at which assessment was to 
be paid in respect of lands, in which the party bound to pay the assessment 
admittedly already possessed a heritable estate. In such an agreement 
words, usually employed in grants intended to convey an estate of inherit¬ 
ance. would not be used, but the more appropriate term saswathamayi ' 
found in Exhibit A, or ‘ zreo!Q'Dzares>jDs^(X) ’ (enranraikkum) or other simi¬ 
lar phrase would be employed to show that the arrangement was intended 
to bo perpetual. And as there is nothing in the language of the rest of 
the document to warrant a different construction, we must give to the 
word in question its natural and ordinary meaning and hold that the patta 
fixes the assessment at Rs. 40 permanently and for ever, and that the 
respondent’s right under Exhibit A to object to the appellant claiming 
more than Rs. 40 is not affected in any way by Exhibit I, inasmuch as the 
latter document is not shown to have been executed under circumstances 
[507] which make it binding upon Ramakrishnayyan, who was then a 
minor. 

(1) 15 M. 199. 
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It was next urged on behalf of the appellant that as the rate ao 
fixed was less than what was payable upon the lands till the date of 
the patta, and also less than that payable upon neighbouring lands of 
similar quality and description, and as such reduction in the assessment 
was not granted for any of the special purposes mentioned in the second 
proviso to Section 11 of the Rent Recovery Act, VIII of 186u, the 
patta should, as against the appellant as the late Mr. Fischer s successor 
and the present proprietor of the mitta, be held to be invalid under that 
proviso. But this contention is obviously unsustainable for the simple 
reason that the patta had been executed long before the proviso relied on 
was enacted. It is scarcely necessary to observe that a^ ^^^ht 

not to be construed retrospectively, “ unless, ” in the words of Brie, G.J., 
quoted with approval very recently by the Judicial Committee m 
Young v. Adams (l),“the intention of the legislature that it should be 
“ ao construed is expressed in plain and unambiguous language, because 
“ it manifestly shocks one’s sense of justice that an act legal at the time 

“ of doing it should be made unlawful by some new enactment. And 

it is hardly necessary to add that there is absolutely nothing m the Rent 
Recovery Act to show that retrospective operation was intended to be 
given to the proviso in question. I would, therefore, dismiss the second 

appeal with costs. 

Moore, J.—I concur. 


(1) [1898] A. C. 469 (476). 
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Abetment. 

(1) See Grim. Pro. Code (act X of 1882), 20 M. 8. 

Absconding Person. 

Bee Crim. Pro. Code (Act X of 1882), 20 M. 88. 

Acknowledgment. 

See Limitation act (XV of 1877), 20 M. 239. 


1.—Imperial Acts. 

Act XXXV of 1858 (Lunacy). 

See Lunatic, 21 M. 402, 

Act Xlll of 1859 (Workman’s Breach of Contract). 

(1) S. —Crim. Pro. Code X 1882, s. 83,—Grim. Pro. Code, 

s 83, is applicable to warrants issued uodet Breaoh of Contract Act, 
1869, and they can be executed outside the jurisdiction of the Court which 
issued them. QuebN-EMPRESS v. MothaYYA, 20 U. 467 

(2) 8. I—See Obim, PRO. CODE (ACT X OP 1882), 20 M. 236, 

Act XXVU of 1860 (Collection of Debts on Succession). 

See Succession certificate act (Vii op 1889), 20 Id. i62. 

Act XXI of I860 (Religious Endowments). 

(1) See BREACH OP TRUST, 20 M. 398. 

(2) Ss 3 4 7 11 14— Suspension uwd dismissal o/ trustee of a temple Powers 

'oiumplecommittee-Civ.Pro. Ccde-ActXV/of 1832. s. 676-dppeaJ 

referred owing to a difference of opinion on a point of law.—The plaintiff 

was appointed to the office of trustee of a Hindu temple under Religious 
Endowment. Aet. 1863, s. 3. by the temple committee oonetitated 
under thet Aet. Subsequently the committee, having reoeived oortam 
complaint, against him, .u.ponded him from office pending inquiry with¬ 
out calling on him (or an explanation. They alleged a. the ground. o( 
his suspension that he had caused lose of property and money to the 
temple »nd that he had oonduoted things in the temple oontrary to ous- 
t^rso as to cause a dietnrbanee of the peace. The trustee refused to 

aoquiosoc in the order of suspension and to give °P *.“•* 

Iwoh he was by that order required to deliver, and denied the authority 

aLmissed him. The plaintiff denying that hie suspension and dismissal 
werTlegal. brought two suits against the memhere of the eommittee. the 
Zf for damages for the euspeneion. and the second for an injnnotion to 
festrl the defendants from interfering with his discharge of his duties 
Z rsise Both of these suits were diemiesed and the plaintiff preferred 
to the High Oourt. In the appeal relating to the claim for an 
- otion it was found that no misoondnot had bean proved against the 
7 tiff nrevions to the order of snepension :-BM. by 8HEPHAED and 
Sr^S JJ.. that a trnetee in the position of the plaintiff oonnot he 
Seed from office except for good cause shown, and that hie oondnot 
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Act XXI of I860 (Religious Endowments)—(ConcZudetf). 

subsequent to the ordec of suspension did not amount to such good cause. 
In the appeal relating to damages :-Beld, by SHEPHARD. J., that the order 

of suspension was illegal and that under the circumstances the plaintiff 

was entitled to substantial damages —Held, by DAVIES, J. (finding that 
the committee had proceeded in the bona fide belief that they were acting 
for the good of the temple in suspending the plaintiff pending inquiry), 
that the order of suspension waa not illegal and that the suit was rightly 
dismissed. Owing to the difference of opinion between the two Judges 
the last-mentioned appeal was referred to the Chief Justice under Civ. 
Pro. Code, s. 575, and was heard by him sitting with the two other 
Judges that the whole appeal was open fct argument and 

the point of law on which the-Judges had differed in opinion HeW, by 
COLLINS. C.J . and SHEPHARD. J. (DAVIES. J.. diss.), that the order 
of suspension was illegal and the plaintiff was entitled to substantial 
damages. Per COLLINS, C.J.-The power of suspension by the oom- 
mittee is. in my judgment, the same as the power of dismissal. The 
committee, having made due inquiry and having called on the trustee for 
an explanation, may suspend for good and sufficient cause, but not other- 
wise. SESHADRI AYYANGAR V. NATARAJA AYYAR. 21 M. 179 

(3) s. 18-Civ. Pro. Code-Act XIV of 1882, ss. 2, 588 -Order 

of plaintiffs’ costs out of the funds of the institution-Appeal 

of the institution. See CiV. PRO. CODE (ACT XIV OP 1882). 21 M. 421. 

Act XXIll of 1871 (Pensions). 

(1) 8. 4-Suif relating to inam land granted before the ^umnro. 

ment~Confir 7 nation of inam—Construction and enforceability of ^ 

mise of suit between members of grantee's family—Remova 

Appointment of receiver.-Enrly in the eighteenth ““ 

were granted hy the Zemindars of Sivaganga and ^ 

the last of the Naik rulers of Madura for the ma.ntenanoe of 

and dignity of his family which was now represented by the pla.ntifis an 

defenrnts Nos. 1 to 23. The property was loog managed by 

Itive for the time being, of the senior line. In 1844 one of the ,nn o 

members instituted a suit tor partitiou. “ho annu»* 

declaring the corpus of the property to be ■na>v. 3 .ble and the annn^ 

prodnee to be divisible in certain shares. Subsequent y m 18” » 

promise was entered into, by which the part.es to vary the d.st 

Lticn of the shares, but they agreed that the management of “-e ^Ute 

indivisible and inalienable, should continue to be vested .n the side 

line Bubioot to certain supervision on the part of the other mombete. The 

compromise was long acted upon by the family; but in 1892 ‘he represeu- 

^ lAiAviriff odIv his widow and iQfaDt sons. 

f.A.4^ivA of the semot linediea> leaviag uuiv 

tL widow as guardian of the elder sou. then entered on the management. 

Ld. being goeha, delegated it to a stranger. The plamtiBs represen^g a 

junior line now sued for the removal of these Persons from 

and the appointment of another manager, alleging both that they had no 

right to the managership and also that they had been gmlty 

ment. All the members of the family were mads parties to the suit It 

appeared that the plaintifis had not received their proper share of the 

produce and the defendants in management denied in the pleadings their 

right thereto. The plaintifis bad not obtained a oertifioato from t^he 

Oolleotor under the Pensions Act XXIII of 1871, and it appeared that 

the grant of the villages had been confirmed as an mam by the British 
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GENERAL INDEX. 


Act XXIII of 1871 {Pensions)—{Concluded). 

Government:— Beld, (1) that the suit did not fall within the provisions 
of Peneions Aot, 8. 4, and a certidcate of the Cd'ector was accordingly 
unnecessary; (2) that the compromise was binding on the parties, and 
that under the compromise the plaintiffs had no right to joint nsanage* 
ment ; and (3) that the widow of the last manager should be removed 
from the managership, and that until one of her sons came of age the 
estate should be managed by a receiver appointed from among the mem¬ 
bers of the family. KUMARA TIRUMALAI NAIKV. BANGARU Tirumalai 
SAUHI NAIK, 21 M. 310 

(2) S. 12—Political pension of Zamorin of Calicut—“Payable”—Power of dis¬ 
position by will. See MALABAR LAW (WILL), 21 M. 105. 

Act XV of 1872 (Christian Marriage). 

S, QQSolemnize.—la Indian Christian Marriage Act, s. 69. the word ‘solemnize’ 
is equivalent to the words ' conduct, celebrate or perform.’ Therefore any 
unathorised person not being one of the persons being married, who takes 
part ineperforming a marriage, that is, in doing any act supposed to be 
material to constitute the marriage is liable to be convicted under that 
section ; and a charge of abetment is sustainable against the persons 
being married. Queen-EmpresS v. PAUL, 20 M. l2 = lWeir820 

Act V of 1876 (Reformatory Schools). 

S. 22—See ACT VIII OF 1897 (RRPOMATOBY SCHOOLS), 21 M. 430. 

Act XI of 1878 (Arms). 

S. i—Possession of unseruiceable fire-arm without a license.—\ revolver with a 
broken trigger is within the definition of “arms” in Indian Arms Act. 1678, 
s. 4, Whether in any particular case an instrument is a fire-arm or not, 
is a question of fact to be determined according to oiroumU'^ooe, and the 
circumstance that it is in an unserviceable condition is not conclusive. 

Queen-Empress V. Jayarami Reddi, 2i M. 360 (F.B.) = iWeir 
659 

Act XVill of 1879 (Legal Practitioners). 

S. 38-Oral agreement for pleader's remuneralion-Criminal proceedings- 
• Quantum meruit,'-A pleader wes retained by an accused person to 
conduct his defence. The aoeused did not pay the agreed fee and the 
plaintiff whereupon declined to conduct his defence. The defendant who 
Ls one of the aeoused, then undertook orally to pay the fee but failed 
to do so after the plaintiff had oondnoted the defenoe of both aceused 
persons. The plaintiff now sued the defendant to recoyer the agreed 
Lount -.-Beld. that under Legal Praetitionors Act, s. 28. the plaintiff 
was not entitled to recover on the contraet. but that he was entitled to 
recover reasonable remuneration for the eervices rendered by him. 
NABASIMMA OHARIAB v- 8INNAVAN. 20 M. 365 

Act II Of 1882 (Trusts). ^ (6)-Civ. Pro. Code 

S3. 91. 95-^®° 232 -Deoreo obtained on a benami mortgage by 

-rtgagee— 

PRO. CODE (ACT XIV OP 1882). 21 M. 363. 

Act XV Of 1882 (Presidency Small Cause Courts^ 

. ensoul iVdoest’t Ut^er tbe PuU Bencb of tbe 
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GENERAL INDEX. 


Act XV of 1882 (Presidency Small Cause Courts)— (Concluded), 

Presidency Court, of Small Causes to entertain appeals on questions of 
fact against the decree of one of the Judges of the Coun. SRINIVASA 
ChARLU V. BALAJI RAU. 21 M 232 

(2) 8s, 37. 38. 69-Statinq case on application for a new irial.— When upon an 
application to the Presidency Small Cause Court Icr a new tr.al, the Judges 
diSer in their opinion as to any question of law and the major.ty without 
ordering a new trial reverse the decree of the Judge who tried the suit, the 
Court is bound to state a case for the opinion of the High Court under 
s. 69 of the Presidency Small Cause Courts Act. SESHAMMAL v. MUNO- 

SAMI MUDALI. 20 M. 353=7 M.L.J. 
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Act VII of 1887 (Suits Valuation). 

(11 a. 8 -Civ Pro. Code-.Act XIV of lBS-2. s. 2-Suit for partition-Ordet by 
Appellate Court directing that the plaint be returned-Appeal against 
such order—Amendment of memorandum of appeal—See CIV. t RO. 

Code (act XIV op 1882), 21 M. 234. 

( 2 ) s. 8 —Sitif for partition of family property—Valuatum of, for purposes of 
jurisdiction-Court Fees Act, 1870, s.7,cl. (iv) (6).—In a suit by a 
member of a joint Hindu family praying for a partition of the farm y pro¬ 
perty and for the delivery to the plaintiff of his share, the value of he 
suit for the purposes of jurisdiction is the amount at which ^h® Plamtiff 
values his share. VEDU GOUNDAN v. KUMABAVELU GOUNDAN, 

289 = 7 M.L.J. 30 


Act IX of 1887 (Provincial Small Cause Courts). 


(1) Sch I art. ^38—Suit for arrears of maintenance. A suit for arr^ra of 

VENKATAGIRI RAJAH v. VENKAT BAU, 2l M. 243 - 

.. J 1 A n;,, Prn Code. s. Inter-pleader suit^Claim 

-rded und;r I.und Acgui.ilicn Acf.-Land having 
I «n eomnulaorily acquired under Land Acquisition Act (or the purpose of 
tL East Coast Railway, the compensation was 6xed at Bs. 468. A oen- 
fliot having arisen as to the right to receive the eompeneation and D.s- 

f ot Court having declined to determine it under Land Aoqme.tion Act 

T is an inter-pleader suit was instituted on behalf of the Secretary of 

o. 1 ’in the Court of the District Munsif. The deoisiou of the District 

Znsif hn’i'-S been ooufirmed ou appeal, the uusucoessful elaimaut pre- 
Muneil navi B ^ Code -.-Held 

'that theTnter-pleader suit was not within the jurisdiction of a P^^moial 
Small Cause Court and was rightly brought ou the ordinary side of tho 
^ , 1 Munsifs Court and consequently where tho petitioner s remedy 

was by W^y of second appeal the petition for revision wss net admissible. 

TIBCAPATI RAJU v. VIBSAM BAJU, 20 M. 166 

Ml Sch 11 art. IS-Suif by teaifU, manager against hie predecessor for damages 
^ ^Mined by UmpU.-h suit by the manager of a temple against his pre- 
TcTssTr in office for damages sustained by the temple owing to the negli- 
eonoo of the defendant is not cognisable by a Court of Small Causes. 
KHISHNAYYAB V. SOONDABABAJA AYYENQAB, 21 M. 246 
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Act IX of 1887 (Provincial Small Cause Courts)— (Conclutied). 

(6) Sch, 11, Art, for compensation for illfgal attachment—Suit to re¬ 

cover money paid in excess.—The ptaiotifi Bued to recover from his land¬ 
lord a sum which the defendant bad collected in excess of what was 
properly due to him by distraint of the plaintifi's cattle that the 

suit was cof^nizable by the Small Cause Court. KARUPPANAN AMBALAM 
V. RAMASAMT CHETTI, 21 M. 239 = 8 M.L.J. 165 


PAGB 




Act VIII of 1890 (Guardians and Wards). 

Ss. 7, 8— Testamentary appointment of a guardian—k Hindu mother has no 
authority to appoint a guardian for her son by will; it is accordingly the 
duty of the Court on an application under Guardians and Wards Aot, 
1890, for the appointment of a guardian for the son of a Hindu widow 
who had purported to make such an appointment to inquire, under s. 7, 
as to the necessity for an appoin*imeDt being made and itself to appoint a 
fit and proper person. VENKAYTA Garu v. Venkatanarasimhdlu, 
21 M. 401 6 M.L.J. 112 
Act IX of 1890 (Railways). 

(1) S. Tl—Contract Act—Act IX of 1872, s- 13 -Condition under which goods 

despatched by railway — Deterioration— EemoUness of damage,—The 
plaintiff who was a tailor delivered a sewing machine and some clothe to 
the Madras Railway Company (the defendant) to be sent to a place where 
he expected to carry on his business with special profit by reason of a 
forthcoming festival. Through the fault of the Company’s servants the 
goods were delayed in transmission and were not delivered until some 
days after the conclusion of the festival. The plaintiff had given no 
notice to the Company that the goods were required to be delivered with¬ 
in a fixed time for any special purpose, and he had signed a forwarding 
note under a statement that he agreed to bo bound by the conditions 
at the back and one of those conditions was to the effect that the Company 
is not liable “ for any loss of or damage to any goods whatever by reason 
of aooidental “or unavoidable delays in transit or otherwise.” The 
plaintiff now sued to recover from the Company a sum on account of bis 
estimated profits and the travelling expenses of himself and his assistant 
at the place of destination and their expenses for food and lodging while 
there '—Held (1) that as the plaintiff bad not shown that the goods had 
undergone deterioration in value or otherwise the condition above cited 
was not void under Railways Act. 1890. s. 72. although it had not 
been approved by the Govarnor-General in Council; (2) that the plaintiff 
was bound by the condition even if he was in fact ignorant of its effect; 
and (3) that the damages claimed were too remote. MADRAS Railway 

COMPANY v. GOVINDA BAD. 21 M. 172 = 8 M.L.J. 85 ... 

(2) S. nS-Excess charge and fare recoverable as a fine Magistrate not com- 

veteni to impose imprisonment in defauU-Ftne-Tmprtsonment.-S, 113, 
B^b-a (4) (1) of the Indian Railway Aot (IX of 1890). which directs that, 
on failure to pay on demand excess charge and fare when due. the amount 
shall, on application, be recovered by a Magistrate as if it were a fine 
does not authorise the Magistrate to impose imprisonment in default. 
The excess charge and fate referred to in the section is not a fine, though 
it may be recovered as suoh. QUEBN-EMPRESS v. SOBBAMANIA 

AYYAB. 20 M. 385 = lr Weir 871 

Act 1 of 1895 (Presidency Small Cause Courts Amendment). 

8 13-Sm ACT XV OP (PRESIDENCY SMALL CAUSE CODBTS), 21 M. 
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Act VIII of 1897 (Reformatorj' Schools). 

S. 8—R formatory Schools Act—Act V of 1876, s. 22—Period of detention in re¬ 
formatory—Rules under Act of 1876.— Held, by SHEPHARD, 0£fg. C.J., 
affirmiDgthe jaigmeatof MOOBE.J. (DAVIES, J.. diss.) that the rules 
made by Governmeot under Act V of 1676 must be deemed to have been 
made under Act VIII of 1897 ; and that Magistrates acting under Act VIII 
of 1897 must order the detention of a juvenile offender until be attains 
the age of eighteen. QdEBN*EMPRESS v. RAMALINQAU, 21 .M. 430=1 
Weir 880 

2.—Madras Acts. 


Act II of 1864 (Revenue Recovery, Madras). 

(1) S. 38—Sale for arrears of revenue —Benami purchase.— purchaser at a 

sale held for arrears of revenue sued for possession of the land. It was 
pleaded that bis purchase was made benami for the persons from whom 
the defendant derived title .—Held, that Revenue Recovery Act, s. 38, 
did not debar the defendant from raising this plea, and that the aver¬ 
ments on which it was based having been proved, the suit should be 
dismissed. SUBBARAYAR V. ASIRVATHA UPADESAYYAR, 20 M, 494 = 
7 M.D.J. 201. 

(2) S. 38_ Sale for arrears of revenue—Confirmation of sale after cancellation, 

_When a Collector has passed an order under s. 38 of Madras Act II of 

1864, setting aside a sale for arrears of revenue, he cannot subsequently 
confirm the sale. KADIAPPA GOUNDEN v. VENKATACHALDA THEVAN, 

20 M. 253, 


Act VIII of 1865 (Rent Recovery Madras). 

(1) See Limitation, 20 M. 6. 

(2) S. 2 —ifokhassa inamdars paying kattubadi to the zemindar — Obligation to 

pif/a.-Mokhaesa-inamdars, who hold lands in a zemindari and 
pay kattubadi annually to the zemindar and who are not cultivating 
tenants, are not bound to accept a patta from the zemindar. LAESBMI- 
HARAYANA PANTUDU V. VENKATARAYANAM, 21 M. 116 (P. B.)=8 

M.L.J. 43 

(8) S. 7 — See Civ. PRO. CODE (ACT XIV OF 1682), 20 M. 392. 

(4) S. 8—Suit to enforce tender of patta—Suit brought afUr expiration of fasU.— 

* A tenant is not entitled to bring a suit under Rent Recovery Act, 1666, 
B 8 to enforce the tender Of a patta by his landlord after the expiration of 

the'fasli to which the patta relates. Ramasami MddaLIAR v. RatHNA 
MUDAIiiAB, 21 M. 148 

(6) S. 10-Order of ejectment Suit to set aside such order.— (DAVIES. J.. 

* * diss ) that a tenant who has been ejected in pursuance of an order under 

Rent Recovery Act (Madras), s. 10, cannot maintain a suit to question the 
legality of that order. MANICKA Gbamani v. RamacHANDRA Ayyar, 
21 M. 482 = 8 M.L.J. 210 

f6^ S ll-Enhancement of rent-Custom.She imposition by a zemindar of 
■ Harden assessment on land brought under garden cultivation by a tenant 
who improved the land by sinking a well after 1865 la illegal, althongh 
there might be a custom in the zemindari of oharging a varying assessment 
according to the kind of crop raised. Pisoheb V. KamakSHI PIDDAI, 21 
M. 136 

(7) 8 n— Reduction of assessment in patta of ISiO-Construction of patta prescribe 

* ing rent to be paid permanently by /enanf.—In 1840 a mittadat granted 
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GENERAL INDEX. 


Ac% Vlll of 1865 (Rent Recovery, Madras)—(Concluded). 

to a teoaat a patta for certain land in which the tenant had already a 
heritable estate, fixing the rent at the reduced rate, Rs. 40. The document 
provided this sum of Rs. 40 you are to pay perpetually every year per 
** kistbandi in the mitta catoheri.*’ It appeared that the rent fixed was 
less than what was payable upon the lands previous to the date of the patta 
and also less than that payable upon neighbouring lands of similar quality 
and description :— Held, (l) that the facts of the case were distinguishable 
from those of 15 M. 199, and that the patta fixing the rent was binding 
upon the representatives in title of the grantor and the grantee, respect* 
ively ; and (2) that the reduction in the rate of rent was not invalidated by 
Rent Raoovery Act. 1865, s. 11. POULKBS v. MUTHUSAMI GOUNDAN, 
21 M. 503 8 M L.J. 207 

(8) S. 14—Suit for rcn^—LimiMfion.—When a tenant has executed a muchalka 

specifying the dates on which the various instalments of rent are payable, 
the period of limitaMon for a suit by the landlord for the rent is to be 
computed from suoh dates. VBNKATAGIBI RAJAH v- BAMASAMI, 
21 M. 413 

(9) S. 18-Oiv. Pro. Code—Aot XIV of 1882, 8.43-Suit by a landlord in the 

Court of the District Munsif for arrears of rent for two years—Subsequent 
attaohment for cent of a third year accrued duo at date of suit—See CiV. 
Pro. code (ACT XIV of 1882), 21 M. 236. 

<10) Ss. 18. 39 and iO—Attachment for arrears of rentSuit to set aside attack- 

ment—Subsequent sile.—A \And\otd attached his tenant’s holding for 

arrears of tent in 1889, and within the time presotibed by Rent Recovery 
Aot, s. 18, put in an application for sale to the Collector, and otherwise 

complied with the procedure presoribed by the Aot. The land was sold, 

but the sale was set aside as having been irregularly conducted. The 
landlord then made in 1894 an application to the Collector for a fresh sale 
which was granted ; a fresh sale took place without a fresh notice being 

given to the tenant under 8. 39 of the intention to sell. Tbe tenant now 

sued to have this sale set aside that the plaintiff was not entitled 

to have the sale set aside. OLIVER v. ANANTHABAMAYYAB. 20 M. 498. 

.(11) Ss 18 69 —Daduotion of timeoooupied in obtaining copy of judgment 
‘ ^ appeaLd against-Limitation Aot. ss. 6. 12-See LIMITATION AOT (XV 

OP 1877). 20 M. 476. 

(12) Ss. 38. 89. 40-See LIMITATION ACT (XV OP 1877). 20 M. 33. 

(13) S q&—Limitation~Suit to recover property wrongfully d\stra\ned,—^h.o 

nlaintiff sued to recover certain property wrongfully distrained by the 
Lfendant who was his landlord, or in the alternative for its value. The 
defendant had tendered no patta to the plaintiff, but the distraint had 
taken place professedly under the Rent Recovery Aot. The suit was not 
brought within six months from the date of the wrongful distmnt:- 
Beld that the suit was not barred under Rent Recovery Aot. s. 78. RAJA 
GOONDAN V. RANGAYA GOONDAN. 20 M. 449 = 7 M.L.J. 226 

Act V of 1882 (Forest, Madras). 

10 xi-CWrniounvnierruoUdJhwoffUitural sfream^JurlsdkVon of Forest 

SeiOemenUo^er.-K Forest Settlement-officer aPPcnted under s. 4 of 
Ss Madras Voteei Aot, 1882, has. under ss. 10 and 11 of that Ac junedic 

decide a claim by a riparian owner to the uninterrupted flow of 
r water O, a Natural stream. SaNOILI VEEBA PANDU CHIENA 
TAMBUB V. SONDABAM AYYAB. 20 M. 279 
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Act IV of 1884 (District Municipalities, Madras). 

(11 Profess on tax^ English Insiiravtce Company carrying onhusviess by agents 
in Ind.a. —The plaiDt)S was an Euglish iDsaraoce Compaoy which carried 
on business at Cocan-ida by its agents, merchants of that place, at the 
business premises of the agents. The Municipal Council of Cooanada 
bas'iog levied profession tax on the plaintiff, this suit was brought in 1896 
to recover iho amount that the tax had been illegally levied, and 

that the plaintiffs were entitled to a decree for its refund. MUNICIPAL 
COUNCIL, COCANADA V. ROYAL INSURANCE COMPANY, LIVERPOOL, 
21 M. 5 

(2) 6’. 11 — Interference toith a public drain .—The owner of a house in a street at 

Tanjore renewed, without the sanction of the Municipal Council, the 
masonry covering of a drain in front of his house i Beld, that the act of 
the plaintiff did not constitute an interference with the drain within the 
meaning of District Municipalities Act, s. 211. MUNICIPAL COUNCIL, 
Tanjore v. Visvanatha Rau, 2i M. 49 = 7 M.L.J. 273 

(3) Ss. 63. ‘IQl^fTouse tax assessed on school buildings—Suit to recover tax pay¬ 

able under protest.—Hoase-iAX and water-tax was levied under District 
Municipalities Act (Madras). 1884, s. 63. on the school buildings of the 
Native College, Madura (which were exclusively used for charitable pur¬ 
poses), and was paid by the managers of the college, who sued in the Small 
Cause Court to recover the amount i—Held, that the tax was illegal and 
the plaintiffs wore entitled to recover. PiSCHER v. TWIGO, 21 M. 367 ... 

(4) S. 189_ Keeping a private cart-slanel without a license. —It is not necessary, 

in order to establieb the offence of using a place as a cart-stand without a 
license under District Municipalities Act IV of 1884 (Madras), s. 189, to 
prove that the cart-stand is offensive or dangaroas, or that fees are levied 
there. QUEEN-EMPRESS v. AYYAKANNU MUDALI, 21 M. 293 = 1 Weir 

738 

(5) S 3 . 263. 2 C 4 -Cri»». Pro. Code-Ael X of 1882. ss, 16. ^50-Bench of Magis- 

lyates.—k trial on the charge of making an encroachment upon public 
land under District Municipalities Act (Madras). 1884, ss, 167. 263 and 
264 was begun before a Bench of seven Magistrates, and ended in a 
conviction by five of the Magistrates in the absence of the other two. It 
appeared that the Municipal Council had passed no resolution under 
District Munioipalitiee Act, s. 264 -.-Held, that on the facts of the 
case the conviction under s. 263 was right, and that it was not invalidat¬ 
ed by the absence at the end of the trial of two of the Magistrates be^ 
fore whom it had begun. Queere \ Whether a charge under s, 264 
would lie in the absence of a resolution passed by the Municipal Council. 
KARUPPANA NADAN V. CHAIRMAN, MADURA MUNICIPALITY. 21 M. 
346^1 Weir 761 = 2 Weir 17 

Act V ol 1884 (Local Boards. Madras). 

(11 S 43 -P« 6 fic servant-sanitary Inspector.-A Sanitary Inspector appointed 
‘ hv the Local Board is a public servant within the meaning of Local Boards 
lot. Madras. 1884,8. 43. Queen-Bmpress v. TlRUVENGADA MUDALI, 

21 M. 428 = 1 Weir 792 

Sa 77 78 81 94. 163 — Penal Code—Act XLV of 1860, 5 S. 99, 186, 363— 

'Servieiof notice of demand of house-tax-Omission to fill up the house- 
register compUUly-niegal dUtroint-Re^stance U distr^ning foer-k 
notice of demand of a hoose-tax under the Local Boards Act V of 1884, 
(Madras) was affixed to the house. The owner, who was a potter and 
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:Act V of 1884 (Local Boards, Madras)—(Conoludad). 

cultivator by occupation, was in the village at the time. He did not pay 
the tax. A warrant of distress was issued, the house-register not having 
been completely filled up, and a bucket and spade belonging to the de¬ 
faulter wero attached. The defaulter successfully resisted the distraint: 
— Held, that the provisions of the Act bad been sufficiently complied with 
as regards the preliminary steps for making the demand and the service 
of notice, and the fact that the spade and the bucket were protected from 
attachment under s. 94 did not justify the resistance, and accordingly 
that the defaulter was guilty of offences under Penal Code, ss. 166 and 
353. Queen-Empress v. Poomalai Udayan, 2i M. 296=1 Weir 135 
A 792 

(3) S. 87. cl, 3—(?ouernme«f sfores—Stores and carts belonging to 

the Government jails come within the words ‘ Government Stores and 
Equipages' in ol. 3—6. 87, Act V of 1894, and are free from tolls under 
that Act, Queen-Empress v. Kutti ali, 20 M. 16=i Weir 793 

(4) 8. 189. See PENAL CODE (ACT XLV OP 1860), 20 M. 1. 

Act 1 of 1886 (Abkarl, Madras). 

(1) Ss. 66, Gi—Holder of a license and his ser«an(s.—The words " being holder 
• of a license ’* in Abkari Act, s. 56, must be taken to include any person in 

the employ, or for the time being acting OQ behalf of the holder of a 

license. QueEN-EmprESS v. MahaLINGAM SerVAI. 21 M. 63=1 Weir 
648 

Act I of 1887 (Malabar Compeosation for Tenants’ Improvements). 

(I) Timber frees.—In a suit to redeem a kanom of land on which timber has 
grown, the jenmi is not entitled to be credited with half the value of the 
timber, ACHUTan Nayab v. N.ARASIMHAM Patter, 21 M. 411 

(2| Ss. 4, 7— Improvements made before and after Ut January 1896.—Malabar 
Compensation for Tenants’Improvements Act. 1887. s. 7, cannot be con- 
strued retrospectively so as to invalidate agreements made with respect to 
improvements prior to the passing of the Act. In computing, therefore, the 
value of improvements made by a tenant in Malabar, who was let into 
possession under an agreement before the passing of the Act, it is neces¬ 
sary to ascertain the value of improvements made by him before the 7th 
January 1887. calculated acoording to the scales speoified in his contract, 
and also the value of improvements effected subsequently, calculated 
under the provisions of the Act. ViRU MAMMAD v, KbisHNAN. 21 M. 

149 

<3) Ss Qic^l-TenanVsagreemeniin 1890 nof to claim compensation for im- 
'provements already made-Beduction of rent^Claim to make ded^tton 
from the value of improvements on account of reduction of rent. In an 
ejectment suit relating to agricultural property in Malabar, it appeared 
that the tenant was in possession under an agreement executed in 1890, 
in which it was recited that the tenant’s father had been let into posses- 
Sion thirty years previously at a certain rate of rent and had made im- 
provements on the land, and the defendant agreed to hold at a lower rate 
of rent and not to demand compensation for the previous improvements. 
The plaintiff relied on the last-mentioned provisions of the agreement 
which admittedly related to improvements made since January 1886: 
—Bold that the provisions relied on by the plaintiff were invalid under 
tfaUlAr Compensation for Tenants’ Improvements Act. 1887, s. 12 
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Act I of 1887 (Malabar Compensation for Tenants' Improvements)—(CM). 

Held, also per SUBBAMANIA AYTAB, J. (DAVIES. J. diss.) that there was 
no redaction of rent or other advantage given bj the landlord to the ten¬ 
ant within the meaning of s. 6 (c), and accordingly that the plaintiff 
was entitled to evict only on payment of the valae of improvements free 
from any deduction. TJTHUNGANAKATH AVUTHELA v, THAZHATHAEA- 
TIL KUNHALI, 20 M. 435 = 7 M.L.-J. 203 

Act I of 1889 (Village Courts, Madras). 

(1) Succession CertiBcato Act—Act VII of 1889.—See SUCCESSION CERTI¬ 

FICATE ACT (VII OP 1889), 21 M. 115. 

(2) S. 13, proviso 3~Civ. Pro, Code, ss. 617, 647—‘ X-and'incfudes’ house.-- 

In Act I of 18S9, s. 13. proviso 3, the word ‘land’ includes land coveted by 
a house and consequently a suit for house-rent unless due under a written 
contract signed by the defendant is not cognizable in a Village Munsifi s 
Court. Nabayanamma V. Kamakshamma, 20 M. 21 

(3) S. 73—Power of District Munsif o>i rev-sion—k District Munsif has no 

jurisdiction to reserve the decree of a Village Munsif on a question of evi¬ 
dence ; ha can only revise the proceedings of Village Courts on the grounds 
mentioned in s. 73 of the Village Courts Act. GIDDAYYA v. JaOAN- 
NATHA RaU, 21 M. 363 

Actionable Claim. 

See Transfer op Property act (IV of 1882), 2i M. 253. 

Adjournment. 

See CiV. Pro. CODE (ACT XIV OF 1882), 21 M. 403. 

Adjustment. 

See Oiv. PbO. code (ACT XIV OP 1882). 20 M. 369, 21 M. 356, 409. 

Adultery. 

See Crim. Pro. Code (act X op 1S82), 20 M. 470. 


Adverse Possession. 

(1) See CIV. Pro. CODE (ACT XIV OP 1882), 21 M. 163. 

(2) See Hindu Law (Suooession). 20 M. 493. 

(3) See LIMITATION. 20 M. 6. 21 M. 169. 

(4) See LIMITATION ACT (XV OP 1377). 21 M. 63. 278. 


Agency. 

See CONTRACT Act (IX OF 1872). 20 M. 97. 

Amendment. 

(1) See CIV. PBO. CODE (ACT XUV OP 1832). 21 M. 234. 

(2) See EJECTMENT, 21 M. 288. 

Appeal. 

1. —GENERAL. 

2. —CRIMINAL. 

8 .—Second appeal. 


I 


-1.—General. 

(1) Bee ACT XX OP 1863 (RELIGIOUS ENDOWMENTS), 21 M. 179. 

(2) See ACT XV OP 1882 (PRESIDENCY SMALL CAUSE COURTS), 21 M. 339. 
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Appeal ~ 1General ^Concluded). 

(3) See Breach op trust, 20 M. 398- 

(4) See OlV. PRO, Code (act XIV of 1882), 20 M. 152, 366, 407. 21 M.29.159. 

352, 405, 416, 417. 421. 

(6) See Court pees act (VII op 1870), 2l M. 269, 371. 

(6) See Limitation act (XV op 1877), 2i M. 228. 

(7) See Succession Certificate act (Vli op 1889), 20 M. 442, 

-2.—Criminal. 

See Crim. Pro. Code (act X of 1832), 20 U. 87, 21 M. 114. 

-3.'-5econd Appeal. 

See Civ. Pro. Code (Act XtV of 1882). 20 M. 467, 21 M. 234. 

Arbitration. 

See Civ. Pro. Code (act XIV op 1882), 20 M. 490. 

Arrears of Rent. 

(1) Sje ACT VIII OF 1865 (RENT RECOVERY, MADRAS), 20 M. 498. 

(2) See OlV. PRO. CODE (ACT XlV OF 1882), 21 M. 236. 

(3) See Landlord and tenant, 21 M. 133. 

Arrears of Revenue. 

See ACT II OP 1864 (REVENUE RECOVERY, MADRAS). 20 M. 253, 20 M. 494. 


Attachment. 

(1) See ACT Vltl OP 1865 (RENT RECOVERY. MADRAS), 20 M. 498. 

(2) Sae ACT IX OF 1337 (PROVINCIAL SMALL CAUSE COURTS). 21 M. 239- 

(3) See CiV. PRO. CODE (ACT XlV OF 1882), 21 M. 236, 393, 

(4) See Crim. Pro. code (act X op 1882), 20 M. 88. 

(6) See DECREE, 20 M. 157. 

(6) See INSOLVENCY, 20 M. 452. 

(7) See PENAL CODE (ACT XLV OP I860), 21 M. 78. 


(1) See CIV. PRO CODE (ACT XIV OP 1882), 20 M. 89, 490, 21 M. 40S. 

(2) See CODBT PEES ACT (VII OP 1870), 21 M. 269. 


Benamidar. ^ 

(1) See OlV. PRO. CODE (ACT XtV OP 1382), 21 M. 353. 388. 

(2) See NEGOTIABLE INSTRUMENT, 21 M. 30. 

(3) See SPECIFIC RELIEF ACT (I OF 1877) 21 M. 231. 

Benaml Transaction. 

(1) See ACT II OF 1884 (BEVBNUB RECOVERY, MADRAS), 20 M. 494. 

S in Z P.0 000. (OOP OP >« e- 

(3) See NEGOTIABLE INSTRUMENT. 21 M. 30. 

(4) See BPECIFIO RELIEF ACT (I op 1877), 21.M. 373. 

Bench of Magistrates. „ , « ojc 

See ACT IV OP 1884 (DISTRICT MONICIPALITIES, MADRAS.) 21 M. 246. 

Breach of Contract. 

See OlV. PRO. CODE (ACT XIV OF 1882). 20 M. 369. 
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Breach of Trust. 

Suit between co-trustee—Ijimitation Act—Act XV of 1877, s. 10 Court Fees Act 
—Act YU of 1870, s. 5—Objection as to Court fees paid on appeal.— 
plaintiffs and defendants, together with one Snbbataya Pai who died in 
1884, were trustees of a temple, having been appointed by the committee 
under Act XX of 1863. For some years before bis death Subbaraya Pai was 
left in exclusive management. Subsequently the defendants were in sole 
management of the temple until 1891, when the plaintiffs brought the 
present suit charging that the defendants had excluded them from the 
right of management, and claiming that they should maks good sums 
lost to the institution by reason of breaches of trust alleged to have been 
committed by them. Some of the breaches of trust took place before 
1884. Of the others, which took place subsequently, some consisted in 
improper dealings with the temple property to the detriment of the 
temple and to the advantage of certain relatives of the defendants. The 
plaintiffs also asked for an injunction to restrain the defendants from 
excluding them from management:— Held, (1) that, in the absence of 
evidence of an absolute denial by the defendants of the plaintiff s right 
to act as trustees, the suit for an injunction was not barred by limitation ; 
(2) that the suit could not be regarded as a suit by the beneficiaries and 
was not within the operation of Limitation Act, s. 10 \ (3) that the 
suit was not maintainable in respect of breaches of trust committed in 
the lifetime of the deceased mmiger, as being to that extent barred by 
limitation, and also for the reason that such breaches were not more 
imputable to the defendants than to the plaintiffs ; (4) that even if it had 
been proved that the community interested in the temple had sanctioned 
the acts of the defendants now complained of, th»t oircumstanoe would 
not suffice to excuse the defendants ; (5) that the defendauts were liable 
to make good the loss ooo^sioned by any breach of trust committed within 
six years of the date when the suit was instituted even in the absence of 
fraud, and that, in estimating such loss, prospaotive loss should be assee- 
sed : Ee^d further, that an objeobion taken on behalf of respondents at the 
hearing of an appeal as to the amount of Court-fee stamp affixed to the 
petition of appeal to the High Court, oannot be entertained. RangA 

Pai V. Baba, 20 M. 396 
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Burden of Proof. 

(1) See Civ. Pbo. Code (Act XIV op 1882), 20 M. 313. 

Cart-stand. 

See ACT IV OP 1884 (DISTRICT MUNIOIPAWTIES, MADRAS), 21 M. 293, 

Cause of Action. 

(1) See Civ. Pro. Code (Act XIV op 1882). 2i M. 163. 

(2) See Limitation Act (XV op 1877), 20 M. 48. 

(3) See Specipio PERFORMANCE. 20 M. 19. 

(4) See SPECIPIO RELIEF ACT (I OP 1877), 21 M. 373. 

Cause of like nature. 

See TiTMT TATioN ACT (XV OP 1877), 20 M. 48. 

•Certified Purchaser. 

See Oiv. Pro. Code (Aot XIV of 1882), 21 M. 7. 

Ceylon. 

Bee Foreign Judgment, 20 M. I13. 
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•Charge Sheets. Paob 

Sea Grim. Pro. Code (act X of 1082), 20 M. 189. 

Charitable Endowments. 

See Civ. Pro. Code (Act xiv of i 882). 2i M. lO. 

Charity. 

See Oiv. Pro. Code (Act xiv of 1882), 21 M. lO, 406. 

City Civil Court. 

See Civ. Pro. Code (act xiv op 1882), 2l M. 398. 


civ. Pro. Code (Act XIV of 1882). 

(1) Appeal against order rejecling an insuficiently stamped appeal.—An 

appeal-petition having been presented bearing an insufficient Court-fee 
stamp was returned to the appellant. After the period of limitation had 
expired, it was presented again bearing a sufficient stamp together with 
a petition that it be received. The appellate Court made an order refusing 
to admit the appeal :—Held, that no appeal lay to the High Court. 
VENKATARAYADU V. RANOAYYA APPA RAU, 21 M. 152 


(2) S. 2-Suifs Valuation Act-Act VII of 1887, s. Q-Suit for partition- 
Order by Af-pellate Court directing that the plaint be returned-Appeal 
against such order—Amendment of memorandum of appeal—The plaintiff 
sued in the Court of the District Munsif to recover his share of family 
property. The amount of the property exceeded, but the amount of the 
share claimed was within the pecuniary limit of the jurisdiction of the 
District Munsif who passed a decree foe the plaintiff. On appeal it was 
held that the suit was not within the jurisdiction of the Court. The 
decree accordingly was reversed, and it was ordered that the plaint be 
returned for presentation to the proper Court. The plaintiff preferre 
this second appeal to the High Court that the lower appellate 

Court had not passed a decree within the meaning of the Uv. Pro. Code 
8. 2. and that plaintiff’s remedy was not by way of a second appeal, but 

he should have proceeded under Civ. Pro. Code, s. 688. The petition of 

aopeal having been allowed to be amended in accordance with this 
ruling —Beld, that the Court of first instance bad jurisdiction to entertain 
the suit. Ohinnasami Piii-lai v. Kabuppa Udayan. 21 M. 234 


<3) Ss. 2 5 S&~Itel'gious Endowtnents Act Act XX of 1863, s. 18 Order for 
'payment of plamtiffs' costs out of the funds of the insiiUtwn-Appeal on 
^beholf of the institution.-A Bait having been instituted under 
Endowments Act. 1863. s. 14, bona fide, m the ^ ^ 

temple, the plaintiffs desired to withdraw the suit ‘ ““t 

again and an ^ ;! e.W, that no appeal 

GHABLU, 21 M. 421 = 8 M.L.J. 74 

q n-suit lor money-Application by defendant for an aceoanl of dealing, 
’ with plaintiff-Delendant,’ right to brm « ,'poraU,ml /or an account. 

“n n sSmooeytho defendant admitted Ibat there had been money 
In a suit 10 / olaintiff. but averred that the taking of an 

dealmge was indebted to him. The Court 

account won “ ^ a,„iined to take an account againat tha 

HeW that the defendant was not entitled to have an aoeount 

fnlTia'fto sTnnd that Oiv. Pro. Code, a. 12. would not have 


464 


521 


655 


M Vn—92 


729 



GENERAL INDEX. 
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precluded him from suing for an account during the pendency of 

the plaintifl’9 suit. RaMALINGA CHETTI v. RAQUKATHA BAU, 20M, 

418 

(5) 8s. 12. 13—Res judicata—Trans/er of Property Act—Act IV of 1882, 
S5. 91, 95— Redemption—Ejectment suit by mortgagor—Subsequent suit 
for redemption.—A zamiadar mortgaged his estate under four successive 
instrumeots to the same creditor who was subsequently placed in posses¬ 
sion. On the death of the mortgagor, his son, claiming to have succeeded 
by the law of primogeniture to the zamindari as an impartible estate, 
sued to eject the mortgagee ; and a decree was passed declaring what was 
the sum due on a date named and how far it was binding on the estate 
and decreeing than, on payment of what might be due on taking an 
account, the mortgagee should give up possession. Many years later the 
zamindar applied to the Court to carry out this decree, and a like appli¬ 
cation was put in by the present plaintifi to whom seven-eighths of the 
equity of redemption had been assigned. Both of these applioations were 
rejected in the High Court as barred by limitation, and the applicants 
applied for leave to appeal to the Privy Council against the order of the 
High Court- Meanwhile the plaintiff brought the present suit to redeem 
the mortgages of the late zamindar -.—Held, (1) that the suit was not 
barred under Civ. Pro. Code, s. 12, by reason of the pendency of the 
application for leave to appeal to the Privy Council; (2) that, as there 
was no decree for foreclosure passed in the previous suit which had been 
treated as a suit for redemption, the present suit was not precluded by 
the decree therein ; (3) that the ffodings in the previous suit as to the 
amount of the debt and the extent to which it bound the estate were res 
iudicata • (4) that the plaintiff was entitled to redeem the whole mort- 
r»Rra“»Uhough h. V..S of o.ly seven-eighth. of .he eqmtyof 

redemption, as the owner of the remaining 

defendant and did not apply to be made plaintifl. NAINAPPA OHBTTI 

V Chidambaram chbtti, 2i M. 18 . a a- » • j 

(6) S r 3 -D« siono/B.t.en«eCour(-'Besjnclioata-.-A zammdar d.stra.ned 
^ for rent under the Bent Beoovery Aot of 1865. Thereupon tenant 

filed a eummary suit under that Aot in a Beveone Court and the die- 
traint was annulled on the ground that the zammdar had not tendered 

a proper patta as rejnired by s. 7. The 

Court of the Distriot Munsif to recover the arream of 

the question of the propriety of the patta tendered was not res jadKOfo. 

RANGAYYA APPA RAU V. BATNAM, 20 M. 392 

(7) S la-BrnduLato-Pa-Brahman—Aliemtim by widow for refn/muJ pur- 

Bes iudicata .-Decision on UtU in proceedings under Land Acgu. 
fifion Act. 1970.-When a Po-Brahman receives a salary tor the 
auce of his duties, a gift to him by the widow of the pereon whose 
exequial r.tes he has been appointed to perform to reward f°' •-■mDg 
performed any of those exequial rites .s not a grit bmdmg on 'sve'^ 
sioners. In proceedings under the Land Acquisition Aot. 1870. to 
apportion the compensation payable, a deoieion by ‘h® Judge 
tion of title does not operate as res judecala between the patties to tho.e 
proceedings. MAHADEVI v. NEEI.AMANI, 20 M. 269 
(8) B. 13—Ees judicata—Limitation Aot—Aot XV of 1877, soh. n, arts. 116, 
116 -Covenant implied in registered eale.deod-Transfer of Property Act 
—Aot IV of 1882, s. 65 -Implied oovenent for title—Damages for breach 

—See Limitation act (XV of 1877), 21 M. 8. 
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<av. Pro. Code (Act XIV of I882)-(Co»iiirtU9d). 

(9) S. 13. Expl. II—Limitation Act—Act XV of 1877, s. 28.'sch. II, art. 124 

—Right to a temple cffice and ita endowments—Adverse possession— 

Res judicata- See LIMITATION ACT (XV OF 1877), 21 M. 278 

(10) S 3 . 13 , 42 , 43. 462—Sanction to compromise a suit agninst a minor^Suit 

to set aside a conserit decree for want of sanction—Previous suit to set aside 
decree on the ground of fraud on guardian ad litem.—A suit instituted m 
1879 against a minor was compromised by the plaintiS and the guardian 
ad iifem, and a deoree for the plaiotifl was passed by consent. In 1882 
the minor sued by his next friend to have the consent decree set aside on 
the ground that is had been obtained by fraud practised on the guardian 
ad hum. That suit was dismissed. In 1884 an application was unsuccess¬ 
fully made in the original suit objecting that the compromise had been 
entered into without the sanction of the Court. The minor having attain¬ 
ed maj .rity now sued to have the consent decree set aside on the ground 

that it had not been sanctioned by the Court under Giv. ®' 

8. 462 HjW, (1) that the Court bypassing the oonseut decree had not, 
ipso/a'cfo. sanctioned the compromise under Civ Pro. Code, s. 462, and 
that the present suit was not barred by the order dismissing the appl.ca- 
tion in 1884 ; (2) that the suit was barred by the decree in the suit of 
1882 for the reason that the w.nt of sanction might and ought to have 
bien made a ground of attack in that suit. ARUNACHALAU OSETTY v. 
MEYYAPPA CHETTY, 21 M. 91 = 8 M.L.J. 28 

(U) Ss. . 53-Amendment of pHint by bringing on a new plaintiff on,econd 
’ appeal-con,tructwn of will-Appointment of ezeoator, by 

iol89ltoreo)V0i: propat.y betoDgmg to the e of a 
1 • ■ « fn hft hia executors under a will. The property was 

lllegato^haro teen entrusted by the testator in 1993 to the 
xle will contained no express of exeoutcre but it prov. d 

1 • aVirtnld take care of the estate during the minority of a 

( 1 ) that the plaint, s should be amended 

( 2 ) that under the adopted sen as plaintiS. 

Zr::' T::! Zeeai p'ain.iS. as his nsxt friend. SKSHAMM. v. 
OHBNNAPPA, 20 M. 467 

Interest,u^wnt ^ ^ ^ mother to employ part of his pro- 

hsiore hisdeith dire of a oharitable institution, being a 

perly for the maintenanoe and at the same 

choultry “*he an adoption, declaring that the adopted 

time empowered his w orooettv devoted to the charitable put. 

son should have no inteces in eieoutsd a dooumsnt. relating 

pose, on his death the deceased lor the beneSt 

to the property, to giM ^aoption a boy 

0 , Brahmans ; and “‘'f ;‘^,'orman’s dispositions. The oharit- 

whose lather acqniesoe adoptive son having taken posses- 

able trust constituting the endowment, two Brah- 

sion in ;‘f aeighbon.hood who had obtained leave under s. 80, 

oZ "o. We instituted a suit as representing the Brahman eomman.ty 
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at large to remove the widovr from the office of trustcCi to have the adopt* 
ed son declared ineligible for that office and foe the appointment of a new 
trustee;— Held^ that the plaintiffs possessed sufficient interest in the 
charity to enable them to maintain the suit, and that they were entitled 
to the relief claimed by them. GaNAPATI AYYAN v. SAVITHRI AMMAIi, 
21 M. 10 

(13) Ss. 30. 5S9-Public charity—Suit by trustee.—Tbe trustee of a temple sued 

to recover, from the representatives of the trustee of a fund constituted 
for special purposes in connection with the temple worship, a sum of 
money misappropriated ,by him and to obtain the appointment in his 
place of himself or some other fib person. The plaintiff obtained leave to 
sue under Civ. Pro. Code. s. 30, but no sanction had been obtained under 
s. 539 :—Held, that the suit was maintainable. NELLAiyAPPA PHiLAI 
v. THANGAMA NACHIYAR, 21 M. 406 = 8 M.L.J. 119 

(14) 8. 31 —Miajoinder—Tenants in common—Benami mortgage -Suit by some 

of the heirs of the real mortgagee—Effidenoe of benami—Limitation- 
Joinder of causes of action—Speoifia Relief Act—Act I of 1877. 3.42— 
Bee SPECIFIC Relief act (I of 1877). 21 M. 373. 

(16) S. 32 -Joinder of parties-Change in character of sutf.—In an ejectment 
suit by a landlord against his tenant, the Court should not bring on to the 
record the person from whom the plaintiff holds the land, nor persons 
claiming to hold it from a third pirty. nor such third party. SANKABAN 
Narayanan v. ananthanarayanayyan. 20 M. 375 

<16) Ss. 32, 45. 46—Dismissal of suit against one defendant ivithout trial after 
first hearing.~The plaintiff sued for damages for the infringement of 
certain hereditary rights claimed by him in connection with a temple. 
The first defendant was a magistrate, and it was alleged as the cause o 
action against him that he had disobeyed the insbcuobions of his superiors 
and played into the hands of the other defendants by passing an illegal 
order. After issues had been framed the Judge without trial dismissed 
the suit with costs against the first defendant:—Seld. that the order was 
illegal. SINGA REDDI v. MaDAVA RAU, 20 M. 360 

<17) S.^3-Limitation Act-Act XV of 1617, sch. II. arts. 142, 144-Suif/or 
partition between co-owners-Possession of tenants—Adverse possession 

Cause 0/aefton.—The plaintiff was the Zimorin of Galiout, and he sued 

in 1887 for a moiety of certain property in Malabar alleged to belong in 
equal undivided shares to his etanom and that of the defendant and to be 
in the occupation of tenants. The cause of aotion was stated to have 
arisen in 1881 when partition was demanded by the zamorin and refused by 
the defendant. In some instances the tonanls in occupation represented 
the family, a member of which was at one time admitted by the zamonn 
under a demise or kanom, and had attorned to the defendant; in other 
instances they were shown to have been admitted by the defendant on pay¬ 
ing off the former tenant who had been admitted by the zamorin. In all 
these instances the defendant intended the tenant who attorned to him to 
hold as his tenant to the exclusion of any claim by the zamorin, but it 
was not shown that the zamorin had any notice of attempted nsurpation 
on the part of Ihe defendant. And on these facts the defence of limitation 
was raised on the ground that the land had been held for more than twelve 
yeare adversely to the zamorin. I* appeared further that the zamorin had 
previously brought snits and obtained deorees for partitipn of certain par* 
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oels of land as belongiog equally to the two staooms, the defendant in 
eaob suit being the present defendant and the tenant in occupation of the 
land then in question. And on these facts a further defence was raised 
under Civ. Pro. Code, s. 43 (l) that Limitation Aot, sch. II, 

art, 144, and not art. 149, was applicable to the suit, and that in the 
first class of cases referred to above, the tenancy under the zanaorin had 
not been determined, and that in the second class, there had been no oust¬ 
er of the zimorin, and that consequently the suit was not barred by limi¬ 
tation; (2) that the suit was not barred by Civ. Pro. Code, s. 43. by 
reason of the previous suits. ITTAPI'AN v. MANAVIKRAMA, 21 M, 153 = 8 
M.L.J.92 

(18) S. iQ-Eent Recover}, Act{Madras)-Acl Vlll of 1865, s. 18—&'wi( by a land¬ 

lord in tlie Com-t of Uie Disir ct Mnnsif for arrears of rent for Uvo years— 
Subsequent atladvnent for rent of a third year accrued due at date of 
zamindar brought a suit in the District Munsii’e Court to 
recover from a tenant on his estate the arrears of rent for two years. 
Rent for the third year was also due. No claim for it was included in 
the suit, but the landlord attached the land by summary process under 
the Rent Recovery Act to recover it. The tenants sued in the Revenue 
Court under the Rent Recovery Act to have the attachment set aside as 
illegal i—Held, that the zamindar was not precluded by Civ. Pro. 
Code, s. 43, from pursuing his remedies under the Rent Recovery 
Aot and that the attachment was not illegal. RAJAH ESWARA Doss v. 

VENKATABOYBR. 21 M. 236 

(19) 3 . iS—Transfer of Property Act. s. Bb-Ejectment suit by a mortgagor's 

vendee against the purchaser under a mortgage decree—Subsequent suit to 
redeem.-Oertam land mortgaged to A was sold to B. A brought a 
suit on his mortgage without joining B as a patty, obtained a decree for 

sale and became the purchaser under the decree. B then sued to eject 

him praying for a declaration that the sale was not binding on him. 
The suit having been dismissed, he now sued to redeem :~Held. that the 
suit was not barred under Civ. Pro. Code. s. 43, and the plaint- 
iS was entitled to redeem. KUPPU NAYUDU v. VenKATAKRISHNA 

REDDI. 20 M. 82 = 6 M.L-J. 229 

(20) B. 44 -Limitation Act-Act XV of 1977, s. 14-Cause of like nature-Mis- 

joindet of causes of action—Want of leave-See LIMITATION ACT (XV OF 

1877). 20 M. 48. 

(21) B 64—See LIMITATION ACT (XV OP 1877). 20 M. 319. 

(22) Ss 59 UO-Bigh Court Buies, No,. 39, 43, 44 and 47.-A defendant ie 
' entitled under the Il.gh Court Eolea, to be lurnished with a eo^ of doon- 

rllned on, whioh are deposited "ith the piai^o. HA9f MAHOM.O 
ABDUL AZIZ BADSBA SAHIB V. SUBBA NAIDU, 21 M. 490 

(23) Sa 78 80 S2-8ubstiluUd service-Duty of proccss.server.-m,o tom. 

porarV ah eoee of a person to be eerved does no.jast.fy the prooeea-eerver 

fn affixing the eummona to a door. It is the dnt, of the proeess.aerver to 
in affix g ,j possible, 

pir^railLSUBHAMAtaA P7LLA1 V. SUBBAMAHtA 

(24) 108 -^Bx parte decree -SubslituUd service 0 , summon,.-t. 

(24) a,. 80, 101, lUB J dsfendanta on whom tho summona 

Id h, affixtog it to their honse. Ihe delendan.a who had applied 
wae served by a g ^ ^ heard in answer to the 

i unsucoessfully under Civ, Pro. Code, s. aui, 
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suit, now preferred a petition under s. 108 that the decree be set aside. 
This application was dismissed- On an appeal by one of the defendants : 
Hdd, as it appeared :from the serving ofiBoer’s return that, according 
to the information given to him, there was no prospect of his being able 
to servo the defendant personally within a reasonable time, that he was 
justified in affising the summons to the door of the house. Per cur. 
The fa-st that an order under s- 101 has baan made against a defendant 
and has not been appaaled against is nnoijscti-jQ to an application being 
made by him under s. 103. S\NK\R\DINGA MUDALI v. RaTNASABHA- 
PATI BIUDALI, 21 M. 324 = 8 M.L.J. 58 

(25) S. 158—Adjustment of decree out of Court— Agreement not certified to Court 
—Acti n for damiges.^k decree for partition of family property was 
passed in favour of two plaintifis. One of the plaintiSs having died before 
execution, a question arose between the survivor and one of the defend¬ 
ants as to the devolution of his interest, and the decision was in favour 
of the surviving plaintiff. The conteading parties made an artangement. 
acoor ling to which some of the land represantiug the share of the deceased 
plaintiff should b 3 given to the defendant. This agreement was not oerti- 
fied to the Court and the decree wis eteouiei at the instauce of the sur¬ 
viving plaintiff who subsequently refused bo give effect to the arrangement. 
The then defendant now sued in the alternative for possession of the land 
awarded to him or for damages :-Beld, (1) that the plaintiff’s claim for 
the land was not maintaioabla ; (2) that the claim for damages for breach 
of the agreemant was mainbainable. KRISHNASAMI AYYANQAB v. 
RANQA AYYANQAR, 20 M. 369=7 M.L.J.71 


(26) S 158 —Application for succession certificate—Order for cosfs of adjourn- 

'menlagainst opposing pc^rty-Effect of non compliance with such order 

A widow applied for a succession certificate bo bar late husban . 
application wa, opposed by his brother who olaimod to have been 
from him. The matter oame on for hearing, but was adjourned on h e 
application, he being ordered to pay the costs. He failed to 
and the oortihoate was issued to the widow ■—Beli, that 8 . 158 of 
Oiv Pfo. Code was inapplicable to the case in the absence of a specific 
order making the payment of costs a condition precedent to the hearing 
of the evidence of the party in default. VlRABIIADRAPPA GHETT v. 
OHINNAMMA, 21 M. 403 = 8 M.L.J. 189 

(27) S, 209 -Tcansfer of Property Aot-Aot IV of 1882. s. 86-Mortgage decree-- 

iDterest-Oontract rate-Subsequent interest-See Tbanspeb OP PRO¬ 
PERTY ACT (IV OF 1882), 21 M. 364. 

(28) S 214 -Limitation Aot-Aot XV of 1877. s. 28. sob. II. ett. 10-Right 

of pre-emption asserted by one in possession under an ott. mortgage m 

Malabar—Sea LIMITATION ACT (XV OP 1877), 20 M. 305. 

(29) S. •it6-D^er,e tor account of disseised partaership-Takingof 

In a suit tor an account of » dicolyed p.rtnersh.p a decree ehould be 
passed uoder Oiv. Pro. Code, 8. 215, in aocotdanoe with '“'“ Ho. 132 in 
sob. IV ; and it should direct an aooount to bo taken of the dealings 
and transaotions between the parties and of the credits, P™P«‘y 
efleots due and belonging to the late partnership, and it should direct the 
appointment of a reoeivor of the outstaadiog debts and eSaota. Ooaetva- 

tions on the preoednre to be adopted and the harden of proof on the 

taking of the aooount. THIBDKOMABSSAN OhbTXI v. SUBBABAYA 

OHBTII. 20 M, 313 
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(30) Ss,2ii,Zll-~Afplicat\on to set aside sale—Effect of fraud—Auctiotupur- 

chaser no party to fraud—Absence of certificate under s. 224—ilferfi 
irregularity,—A judKmeat-debtor cannot have a Court sale set aside on the 
ground of fraud in the absence of proof that the auction-purchaser was a 
party to the fraud, and that the fraud came to the judgment-debtor e 
knowledge subsequent to the confirmation of the sale. The omission to 
transmit to the Court executing the decree the certificate required by s. 224, 
Civ. Pro. Code, is a mere irregularity whioh would not vitiate the sale. 
ABBUBAKBR SAUEB V. MOHIDIN 8 AHEB, 20 M. 10 

(31) g. 932 —Specij?c I of 1877, s. 56, cl. (b)—Trusts Act—Act 

IIof 1882, ss. 91, 95 —‘Decree obtained on a benami mortgage by benamidar 

—Suit by real mortgagee— Declaration—Injunction.— &. mortgaged land to 
B as either agent or benamidar for C. B sued on the mortgage and obtained 
a decree. G now sued A and B for a declaration that he was entitled to 
the benefit of the decree and had the right to execute it, and for an injunc¬ 
tion restraining A from paying the money to B and B from receiving the 
money from him that the plaintiff was entitled to the declaration 

but not to the injunction. SETHURAYAR v. SHUNUaGAM PlLLAI, 21 

M. 353 = 7 M.L.J. 279 

<32) S. 232 -Transfer of decree-Benami transfev.-lt a decree is transferred to 
one as benamidar for the actual purchaser, the latter is entitled to execute 
the decree and his right course is to apply under Civ. Pro. Code, s. 232. 
MANIKKAM V. TATAYTA, 21 M. 388=8 M.L.J, 48 
<83) Ss. 243. 598-Sfay of execution pending suit between decree-holder and 
judgment-debtor-stay of executionre/used-Apoeal.-An appeal lies from 
an order refusing stay of execution under Oiv. Pro. Code, s. 243 pending 
: :;ft between'a decree-holder and his judgment-debto. LINGUM 
KBI 8 HNA BHCBATI DEVU V. KANDULA SIVABAMAYYA, 20 M. 366 ... 

ft 244 (c)-Par/«s fo the suit- Auction purchaser.-L&ad was sold m 
exetutiol of o decree of . Sabordinote Court, and a eale oert.aoate wae 
issued. A question having subsequently arisen as to what had actually 

been the euljeot of the sale, the auetion-purehaser ^ 

An order was made by whioh the sale certificate was amended. The 
• A f dfihtor annealed to the District Court joining the deoree-holder 

:^:::‘:uud that u^o appe. la. the ,u.t^o 3 - — 

r-n^t. .ock.. 

* dAfondant who had been exonerated from 

GADIOHEBIiA SBBTAYYA, 21 M. 45 

«.......» 

/ociion 0 /judgm.n debt. 7 ,^3 DUtriot Court for 

by the High Court .u to bring to sale cer- 

execution. The decree , v. , rphese villages wore inoludod in a 

,ei„ village, of the “;' 8 "";;i^Srga,Ild*eh.or in favour of third 

“.°,tlr° Btrhrre aod alter the mortgage the decree-holder received 
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from the aamindat certain sums in consideration of his agreeing to post¬ 
ponements of the sale ; also it was agreed between them at a date subse¬ 
quent to the mortgage that interest should be computed at a higher rate 
than that provided by the decree. Subsequently the decree-holder sought 
to bring the land to sale, and in computing the amount then due gave 
credit for none of the sums so received and calculated interest at the en¬ 
hanced rate. The mortgagee objected that the computation was erroneous 

in both these respects and the District Judge upheld his objection. The 

judgment-debtor took no part in the contest Held (1> that the mort- 
eagee was a representative of the judgment-debtor within the meaning of 
Civ. Pro. Code, s. 244. and that an appeal lay against the order 
of District Judge. ( 2 ) chat the District Court nob being the Court which 
passed the decree had no power to sanction the agreements under s. 257 

(d). and the decision was right. PARAMANANDA DAS v. MaHABEEB 

DOSSJI, 20 M. 378 = 7 M.L.J- 89 . z. ,. 

<371 Ss. 244. 2 bQ, Sn—Uncertified adjustment out of Court with a decree^holder— 

Subsequent execution-Fraud of d^cree-holder.—An adjustment was made 
out of Court between a decree-holder and a judgment-debtor in August 
1893 but it was not certified to the Court. The decree-holder falsely stated 
to the judgment-debtoc’s agent that the requisite petition certifying the 
adjustment had been presented ; but nevertheless he proceeded with execu¬ 
tion applied foe and obtained leave to bid at the Court-sale and himself 
purchased the property in September. The judgment-debtor preferred 
petitions in September and November praying that the sale be set aside. 
Held, that the judgment-debtor was entitled to prove the adjustment, and 
to have the sale set aside. RaMATYAB v. RaMAYYAB, 21 M- 366 ... 

(38) Ss. 244, 310 A— of a vwrtgagee to the benefit of s. 310 A Appea 

order adverse to morigagee.-A mortgagee being a party to a suit objected 
that the mortgage premises had been attached and sold 
the decree and applied to have the sale set aside on payment being made 
by him under Civ. Pro. Code. s. 310-A. The purchaser was the decree- 
holder. Theapplication having been refused by the Courts of Instance 

and First Appeal, the applicant appealed to the High Co'itt • Held, t a 
the appeal was maintainable and the appellant was 

sought. SRINIVASA AYYANQAR V. AYYATHORAI PlLLAI, 21 M. 416 8 

• « • 

(39) Ss. 244 ZVl—PnrchasebyabenamidarwithfundsbelonginQtoajoxntBindu 

family-Rujht ofmemberof family not being a pafty to benami transac-um 
to sue for his share.-k Hindu sued for partition of his share of the family 
property and obtained a decree which he partially executed. He then 
died without issue leaving a widow. The rest of the family remained un¬ 
divided. and the plaintiff was born into it after the decree was passed. 
Some of the members of the family arranged for the purchase of the late 
decree-holder’s property with their money benami for them and for a 
similar purchase of other portions of the family property at Court sales 
held in further execution of decree. The plaintiff now sued for partition 
of inter cUu those portions of the family property which had been the 
subject of the benami transactions -.—Held, that the plaintiff was entitled 
to share therein and was not precluded from asserting his right by Oiv. 
Pro. Code, B. 244. or s. 317. Minakshi Amuai. v. Kalianarama 

RAYEB, 20 M. 349 = 7 M. L.J. 213 — 

(40) Ss. 244, SLl,.588—Execution proceedings at instance of attaching creditor 

Party to a suil—Right of appeal—Irregular sale.—A attached a decree 
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wbioh B, hi& judgmeat-debtor. bad obtained against G, and in exeoution 
thereof be brought to sale land belonging to 0. After tbe publication of 
tbe proolamation of sale, one of the advertised lots was sub-divided into 
various lots for tbe purposes of the sale. B applied to have the sale set 
aside, and his application was refused: Beld, that B bad a right of 
appeal under Oiv. Pro. Code, s. 311, and not uoder s. 244, but that the 
sub-division of the lots ^as no irregularity and the appellant was not 
entitled to the relief sought by him. SAME PlLLAI v. RRISHNASAMI 
ChbtTI, 21 M. 417 = 8 M.L J. 77 

<41) Ss. 244, 337 (a)—Order dir^cfinj; the release of judgmmt-debtor—Appeal.^ 
A judgment-debtor, who had been arrested in execution of a decree of a 
District Munsif, made an application for his release under Civ. Pro. Code, 

. 8. 337 (ttj. and his application was granted: Beld, that an appeal lay 

’ against the order granting the application. ABDUL Rahiman v. Maho- 

MED EASSIM, 21 M. 29 

<42) S. 252—Legal representative—Suit against the heir and possessor of the 
assets of a deceased person.—Where a party is sued for money as the heir 
and possessor of the assets of a deceased debtor, and it is proved that be 
has received suffiaieni assets to meet the debt, a personal decree therefor 
can be passed against him. Nathuram SIVIJI SETT v. KUTTI HAJl, 

20 M. 446 

'' <43) S 2 & 9 -k-Adjusintent oiU of Court-Subestiuml eztcution by decru-holder 
SMltort-MtrmoMy yaidmaijuslment.-U wae’.greed between . 
deoree-heldet aod the julgment-debtors (hat the former should accept 
Re 200 whioh was paid iu full satiefactiou of the decree, and should oortify 
the adjuetmout to the Court, and that au attaohmout already placed on 
the judgmont-debtor’e property should bo raiaed. The deoree-holder 
accepted the money, but did not carry out h.e part of the agreement, and 
more than two years later applied foe exeout.ou wh.oh was ordered to 
Ueue the judgment-debtofs objeotiona being diem,seed .3 out of t.me. 
X iudgmouldobtora now auod in a Small Cause Court to recover he 
money paid to a.tiaty the deoreo : Held, that the pla.ut.ffa 

to recover. PEBUTAMBI UDAYAN V. VBLLAYA GOONDAN. 21 M. 409- 

• •• 

" <44 of priuofe wagoa of a private 

444 S, Abb jy . . j before they become due 

servant oaunot be MODALI, 21 M. 393 ... 

<46) S.““ 39 t SU-MaffrioUrregufarilp-Suishtafia! Io«.-Where a material 
<46) Ss. 291, oil rtftnnrred in the conduct of a Court sale and 

utdi:." inferred^ that the low price - 

larity even though “‘"""‘“Vheu " saU la adfourued under 

.„w prise he not defiuBe y m^ 

VEBEAtIsCaBAYA CHETTI V. ZAMIKOAB OF KABVETBAOAE. 20 

<46) So ^hewTuLssWrmwtgages on the 

p^intlff and ' -':ru:a a decree on hie mortghge agaluat 

same land. The d norealizsii balance against the mortgagor, 

tirior rrfamptiou haiug given. The plaiutifl thed ohtain- 

7.^. d«r^ ““ 
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premises and attached other property of the mortgagor. The plaintiff 
applied to execute his decree against the mortgage premises and the other 
property, but with regard to the latter his application was rejected. The 
Llendaat haying btoaght to sale the property attaobed. the 
applied under Cv. Pro. Code, a. 295. lor rateable d.str.but.on wh.oh 
yyas refused. The plaiutitf then brought to sale the mortgage premises, 
which did not realise the amount of the debt, aud he now sued to re- 
cover the sum which would have been payable to him 295 . 

Held, that the plaiutifi's decree was adeores for money withio the mean¬ 
ing of s. 295, and that he was entitled to recover the sum lees claimed ; 
Per our, the property onght not to have been sold and the money paid 
to the defendant until the mortgaged property had been sold and had 
been found insufficient to pay his debt. KOMMACHI Katheb v. PA 

KER. 20 M. 107=7 M.L.J. 66 
<471 S. 310.d (a)-elppli'ufi<>nfoeelo«dee«Ie-Hsp<.e« 

amount of debl-Pouudago money. -A judgment-debtor, whose land has 
been sold in eaeontioo. is entitled to have the sale set aside under Civ. 
Pro. Code, 8. 310 A (a), il he deposits 5 per cent of 
money iueluding that deduoted by the Onart for pouodage and fuldls the 
requirements of ol. (5) even though something more on account of the 
pouodage was recoverable from him under the head of costs. MOTHU 
AYYAB V, RAMA3AMI SARTIAIj. 20 M. 158 
<481 Ss. 310-A, 315 -Applico«on ly a purohaaer for refund.—k house was attached 
and sold as the property of ooe ag.iust whom a deoreo of the Small Cause 
Court. Madras, had been passed. The property was brought to 
purchase money was paid into ths Madras City Civil Court. Tbe sale 
was set aside under Civ. Pro. Code, s. SIO-A. Part of ‘be pu«h«M 
money was attached in execution of eubsequeut 

same defendant by the Samll Cause Court ^f^^d 

under the attachment. On an application by the purchaser ‘be reined 
of the purohase money by the various P"=°““ "bo bad received Pot‘'»“» 

thereo": Held, that the City Civil Court b*^ J"-" 

the applioation. VIBASAMI CHBTTI v. LmADHABA VYASS. 21 M. 398 

dtffi S, Ml V^Couri.ealo-Irregnlarily-BigM of holder, of other decree, to 
^ o5 *c«-A zemindar mortgaged his estate to a Bank and the mortgagee 

oblained a decree in the High Court,.in execution of wffioh itwas ordered 
that the zemindar! should be sold village by village. Other persons held 

acaioBt the zemindar. Ooe of them m exeoubion of bi8 

^o«e had the zemindari put up lor sale in one lot ““bj“t to the 
Bank's mortgage, and with the leave of the Court purchased it himself. 
The other deoree-holders applied to have the sale (which had not been 

confirmed) set aside on the ground of material ‘“X zre^u 

the sale by which substantial injury was caused to them. The irregu 

latittes relied on wore that the proolamation was not issued m the pre- 
Libed form, and did not state the extent of the property and ‘b® 
asseseod. on it^ or the amount of income derived from it, and no ' 
was made of the order of the High Court: Held, that ‘b® 
not bo oonfiimed. ATHAPPA CHBT'n v. BAMAKBISHNA NAYAKAH, 21 

1501 a^zvi—Certified purchaser—Aeeignment from a cer«fiedpurc)iMer.—Aper- 
80 R taking an aseigiiment from a certified porohaser at a Oouik-Bale tB 
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not entitled, under Civ. Pro. Code, s. 317» to object to the main- 
tAinability of a suit to recover the land purobased, on the ground that 
the purohaso was made benami. THEYYAVELAJJ v. KOGHAN, 21 M. 7 = 7 
M.L.J. 290 


(51) S. Zil—Execution sale-Right to prove purchase beoami.—Certain property 
was mortgaged in 1881 and again io 1682. In 1839 the interest of one of 
the mortgagors in the property was brought to sale subject to the mort¬ 
gages in execution of a decree against him, and was purchased by the 
assignor of defendant No. 6. In 1894 a decree for sale was obtained on 
the mortgage of 1892, neither defendant No. 6 nor his assignor having 
been brought on to the record. In execution of that decree the property 
now in question was purchased by the predecessor in title of the plaintiff 
who now brought this suit for redemption, averring that the purchase of 
1883 was benami for the mortgagors : Eeld, that the plaintiff was not 
debarred by Civ. Pro. Code. s. 3l7, from proving this averment. KOLLAN- 
TAVIDA MANIKOTH ONAKKAN V. TIRDVALIL KALANDON ALIYAMMA, 


20 M. 362 

(62) 8. 965—Legal representative—Malabar Law—Adoption by the karnavan 

of a Maruroakkatayam tarwad—Want of consent by the rest of the tarwad. 
See Malabar Law (adoption., 20 M. 51. 

(63) 8. Z13~-Suit withdrawn without liberty to bring a fresh suit—Subsequent 
.'suit for the saine matter.—In 1893 the plaintiff sued to eject the defend¬ 
ants alleging that they were in occupation of the land in question under 
a lease of 1880 from the Ute Zimorin of Calicut. The plaintiff’s title 
rested on an instrument executed by him in 1892. It was objected that 
the instrument was not binding after the death of the grantor. The 
plaintiff thereupon withdrew his suit without obtaining leave to sue 
again. He subsequently obtained a like instrument from the present 
zamorin and sued again to eject the defendants : Beld, that the second 
suit was not mainUinable by reason of Civ. Pro. Code. s. 373. ACHUTA 

MENON V. ACHUTA NAYAB. 21 M. 35 

f64l Ss 412 622 -Dismissal of suit in forma pauperis witfumt trial -Liability 

of pl^int'ff for Court fee-Revision.-A pWintm who sues m forma pau- 

IZs is liable to pay the stamp duty if his suit is dismissed without triM; 
fnd he may bo ordered to do so under s. 622. COLLECTOR OP VlAAOA- 
PATAM V. ABDUL KHARIU SAHIB, 21 M. 113 = 8 M.L.J. 4 

(56) S US-Suit against a major defendant by guardian 

The managioUember of a Hindu family consisting of h.mse U and two 
lothets who were minors, mortgaged the ancestral property to secure a 

brothers, - by him in his capacity as manager. The mort- 

«g e brought » suit upon the ruor.gago joiuiug as deloodouto the three 
gageeoEouguv r « were sued by the mortgagor as their 

brothers; the ^w^ youngs 

guardian oti • younger brothers now sued to have the 

r° ““''rthrs:,e rer-ssilL rga^rds them, ou thegreuod that the, had 

boTbeeu of age at the date of the suit, aud aoeordiugl, had beeo wroo^j 
both been or g ,,ot amajor at the 

impleaded. It appsa »„a,e, prior to the sale, of the suit 

.dare of the previous ,7*,,;^ his elder brother to oou- 

„d the 'behalf = that both plaiotiffs 

^"e bo^uir^* Ooo- in the former suit. RAM.CHaBI v. DUBMBAM. 
PlLLAI, 21 M. 167 
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(56t 8 « 0 -Intarpleader auit-Aot IX of 1887-Proviiioial Small Cause Courts 
Act sch. II. arts. II and 14 -Claim for compensation awarded under 
Land Acquisition Aot. See ACT IX OP 1887 (PKOVINCIAI. SMALL, CAUSE 

COURTS), 20 M. 155. 

, 57 ) Ss. .821. 512. 526 -Application to fiU award-Objection that subnvstion was 
revoked before award made-Jurisdictim of Court to determine objectwn- 
Subsequent suit to annul auirrd.-Tha plaintiB's ease was that arbitra¬ 
tors to whom difisreuoes between him and the defendant had been refer- 
red.’had out of enmity to him and at the defendanfs tuoiavoe made a 
fraudulent award on 17th February after ha had revoked his submission 
and had antedated it as on 1st February : that the defendant had insti¬ 
tuted proceedings under Civ. Pro. Code. Chap. XXXVII. and his objeo- 
linns to the above edaot having been overruled, a decree was passed in 
I * 1 . s.ard He now sued to have it declared that neither the 

^. 0 “ nor tVe awtd was binding : Held, that the Court had iurisdintion 
fo determine the genuineness or validity of the award in the proceedings 

unL Chap. XXXVII. and that the present M r'Tet 

CBINTAMALLAYTA V. THADI GANGIBBDDI. 20 M. 89 = 7 M.L J. 61 ... 

<581 8 521-Decree in accordance with an award-Appeal.-A suit having been 

' * refe red to ara,5itrator. he made an award and a decree was passed, m 

A in Uvouc of the defendant. On an appeal by the 

it appeared that the award was prima facie legal and proper : 
C that n^rpprat lay against the decree. KOMBL ACHEH v. PAKCL 

yrere referred to arbitrators Who ,„t of the 

the property should Subseauently one of the members of the 

moveable property was i • — KAr of the family, now sued to 

' ^ familydied. :rnrtivTC°^m^^^^ 

enforce the award or 

alternative claim for p ^ preclude the plaintifi from 

7 7 

BUBBBAYA O li-Appeal under Letters Patent-Powers of 

(60) S. 6 ba-Lett.rs PateM s. 15 „tea heating 

Appellate p,o Cade. »• 688. agaioet an erroneous order 

‘"“.t--4. 

t^aivtan KutTI 20 Me 162*6 M.Ii«J* 232 

gagee. and one (defendant No. 20) who olaimed Mtle to part o 
e\nVt to be recovered. As to the ^ 

plaintiffs Obtained a decree lor a portion of ^ 

■ lerred an appeal bringing on to the record only defendant No. 30 who 
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preferred a memorandum of objeolioD9. The appeal was dismissed for the 
reason that the morigtgee’s representatives were not joined: Stld, lhat 
the appeal had been heard within the meaning of Civ. Pro* Code, a. 561, 
and a^'oerdinsly that the memorandum of objections should be beard. 
KOMBI AOHEN V. KOCHUNNl, 21 M. 352 

(62) S. 662 -Retnand-Preliminary poinf.-Where a District Munsif, without 

entering into the merits of a case, dismissed a suit on the ground that the 

plaintiffs had no cause of action, and on appall the Appellate Court re¬ 
versed his decree and remanded the oasa : H U, that the suit had been 
disposad of up3ti a preliminary point within the maaning of s. 562, Civ. 
Pro. Code, and that the remind was right. KaNAKAMMAL v. RANOA- 

CHARIAR, 20 U. 25 = 6 M L J. 259 

(63) S 574 -Contents of app llafe judgment—Duty of Appellate Court to examine 

tho correctness of a fi idmg in the absence of a memorand im of ohjeUions.^ 

A Judge hiving remanded a oaie fat further evidmce to bo taken and a 
(reshfiidingreojrdedonaquastimof fact, he is bound to eiamine the 
correctness of the aiding, and to state in his julgmmt the reasons for 
which he either accepts or rejects it. KUNHI MaRAKKAR HaJI v. KUTTI 

UaIUA, 20 M. 496 

(64) S. 575 -Appeal referred owing to a difference of opinion on a point of law- 

Religious Endowments Act—Act XX of 1863. ss. 3. 4, 7. 11, 14 Suspen¬ 
sion and dismissal of trustee of a temple-Powers of temple committee- 
See ACT XX OP 1863 (RELIGIOUS ESDOWilESTS.) 21 M. 179. 

(65) S.m-UniHt o.Act-AclXV d 1877, «/.. II aW. m-ApfUodion 

tor re,luuUon-P.ri,d of Um tU on -ii-maci.-Appl.o.t.ons m.de toobt.m 

restitviiion uodet » deotea io .ooord.Qoe with Oiv. “• “™ 

proceedings in execution at that decree and are governed bj Limitation Act 

soh II art 179. VENKAYiAv. BaQaVACHARLU, 20 M. 443 = 8 M.L.J. 79 

(66) 3. saB-Letlers PnUnt. s. 15 .-A District Manail having dismissed a suit on 

' a preliminary poiut, the District Oenrt on appeal made an order remand¬ 
ing it to him to be disp ised ci on the meriis. Against this order an appeal 
was pteietred to the High Osntt, which oami on lot disposal belore a single 
Judge who delivered judgment diemis.iag it: Held, that ■>» »PP'»1 •*? 
under Utters Patent, s. 15, against h.s jodgment. Vabodeva UEaDYAYA 
V. VISVARAJA TBIRTB \SAUI. 20 M. 407 - 

fftvl fl, 617 647- Village Cour.s' Act (Madra.)-Act I of 1889. s 13. proviso 3- 
‘ ’ W’ LlIC 'house •- See ACI, I OP 1889 (VILLAQE COOBTS. 

Madras), 20 M. 21 . 

Bee CBIM. PRO. CODE (ACT X OP 1883). 20 M. 88. 

Collusive Decree. „,d,U,r>-Sn t to declare title of 

(1) Fraitd on creditors Sham so e- executed a sale-deed ol his land to 

frauduU d trans'iror m ^ B as 

Ac “T^fa” ao‘hinro«di“' iopoaohing the transfer 

to ho registersd - J-,ued B lor a dsolaration that 
throughout, resuted PP 

^0 rp;:r sin . sham, and had been executed lor 
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Collusive Decree~(C(mc2u(Zed). 

no coQsidecabioQ with intent to defraud the plaintiff's creditors, and that 
the plaiatifi had paid the attaohing-creditor to oonsent to the abovemen* 
ticned decree to which both he and B were parties : Held, that the suit 
should be dismissea. YabAMATI KrISHNAYTA v. OHUNDBU PAPATYA, 
20. M. 3i6 


yi 


(2) Fraudulent conveyance ^F^aud on creators—Fraudulent purpose carried 
out ■ Sut by legal represeitative of the fraudulent trinsfer an i judgment- 
debtor to s t aside conveyance and res rain-exectiiion of decree — Widow of 
Bindu transf ror. —A, with the inceation of defeacing and defrauding his 
creditors, made and delivered a promissory note to B without consideration 
and oollusively allowed a decree to be obtaioel against him on the 
promissory note, and conveyed to B a house in part satisfaction of the 
decree t and it appeared that certain of A’s creditors were consequently 
induced to remit parts of their claim. A having died, his widow and 
legal representaiivei under Hindu Law, now sued B to have the promissory 
note, and the conveyance set aside, and to have the defendant restrained 
by iojuaotion from executing the decree : Beld, (1) that the plaintifi was 
not entitled to relief, for A if now alive could not have claimed to have his 

own fraululent acts set aside, and the plaintiff was in no better position 
than he would have been. Qucere-. Whether a widow might successfully 
maintain a claim for maintenance out of property alienated by her husband 
‘ without consideration and fraudulently if she heraelf was no party to the 
fraud. RANGAMMAL v. VENKATACHARI, 20 M. 323 = 6 M.L.J. 64 


<3) Suit to set aside The plaintiff was a Hindu who, in order to prevent 

his undivided son from obtaining his share of the family property, made 
and delivered to the defendant certain promissory notes unsupported by 
consideration, the agreement between them being that the defendant 
should obtain a decree on the notes and in execution attach and bring to 

sale and himself purchase the lands of the family and should hold them 

at the disposal of the present plaintiff. The suit and the subsequent 
proceedings in Court were oacried oo by them cllusively. the present 
plaintiff supplying the necessary funds. The son then sued for his share 
of the property, and having with the aid of his father (who had mean- 
while lost bis ooofidenoe in the defendant) successfully impeached the sale 
as collusive, obtained a decree which was executed. It had been agreed 
. that the defendant should hold the land at the disposal of the plaintiff, 
but he now refused to surrender to him his share. The plaintiff accord¬ 
ingly sued to recover his share of the property and for a declaration that 
the collusive decree against him and the subsequent proceedings in exe¬ 
cution thereof were not binding on him: Held, that it .s not 
a party to a collusive decree to seek to have it set aside, and that the 
plaintiff accordingly was not entitled to relief. VARADABAJDLU NAIDU 
V. SBINIVaSULU NAIDU, 20 M. 333. 


Companies Act (VI of 1882). 

Vnngietered aseodaiion for gain-illegal coniract.-The prize * 

lottery in which more than twenty persons took tickets covenanted with the 
promoters of the lottery to continue their subsoriptioDS m respect of the 
suocessful ticket for two more years in accordance with the arrangement 
under which the lottery was established. The money nob having been paid 
the promoters brought a suit on the covenant: HeU, that there was oo 
association of twenty persons for the purpose of gain or at all, an conse¬ 
quent^, that the plaintiffs were not precluded from suing lor want of 
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Otnipanles Act (VI of l 882 )~(Conclu(i 6 d). 

cegistratioQ under Companies Aot, s. 4. PANOHGNA ManohU NAYAR 
V. Gadinhare Kumar\N ca4TH padmanabhan Navar, 20 M. 68 = 
7M. L. J.26 

Compensation. 

(1) See ACT IX OF 1887 (PROVINCIAL Small Cause Courts), 2i M. 239. 

(2) See OlV. PRO. CODE (ACT XIV OF 1892), 20 M. 269. 

(3) See GRIM. PRO. CODE (ACT X OB 1882), 21 M. 74. 21 U. 237. 

(4) See LANDLORD AND TENANT, 21 M. 138. 

Composition Deed. 

Bee Trustee, 20 M. 9i. 


Compromise. 

(1) Enforoeability oJ-Peasions Aot-Aot XXIII of 1371, .. 4-Soit relating to 
inam land granted before the time of tbe British Qovernment-Cooflrma- 
tion ol inam-ConstraotioD and enforceability of oompromise of suit be¬ 
tween members of grantee’s family-Removal of manager-Appomtment 

of receiver : See AOT XXTIIOF 1871 (PENSIONS). 91 M. 310. 

(9) See Civ. PRO. CODE (ACT XIV OP 1889), 21 M. 91. 

•; I, (3) Bee PLEADER AND CLIENT. 21 M. 274.' 

Confession. n r,.. 

n . • I rt/ AccusedSubsequent r0tractaiwn^Cr%m.Pro.Code 

con/essmna^ sM em “’(oS-Senreh bp Police o, steien prcperly-CHarge lo 
jt p -It oaniot be laid down as an absolute rule of 

iade and subsequently retracted by a prisoner cannot ' 

A«nf.A of his euilt without independent corroborative evidence. A Ju y 
iLld be asked with reference to such confessions, not whether they were 

:^:robo,ated by independent evidence, but ^ 

<,i,oumet.neee under wHioh tbey were 

oirenmetanoes oonneeted with ‘h™. ^ Orim. Pro. 

oonfessions or the ^ the persons oellod upon 

Code. s. 103, does no jus i^ 

to I, th, Bessions Judge considers that the evidence 

conduotiDg the searob. animadvert on his 

an inspeemr of intimate his cplnien to the 

absence in “>e ^ y , b that official. 

Public Proseontor and ^ th»t » Head Constable 

It is wrong lor » in oondn^^^^^ with a 

committed a breach of the u-r^nn the matter and taking evidence 

loose shirt on. without examining him on the m^ r g^^ 

as to whether or not “-f /--”“‘3 Weir 46, 374 4t 603 ... 

QUEEN empress V. RAMAN, 21 

CoDsent Decree. 

see OlV. PRO. CODE (AOT XIV OP 1839). 91 M. 91. 

Conetruction. • U. adding to the property 

(1) ™i««»^““‘“/::!!‘7*'*ompl‘toriliodie7in 1864, diepo.ed of a xemin- 
<i«»i»«d.-The ^ tt' as two distinct properties, giving the 

-aari. and of ooe village within It. « t 

r:^:;;i:?;"rrL“ir;r;tuit; to .he two trothere of his inmor 
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^Coflstr uction—(OoncZuded). 

wife. ’ Neither of the two brothers took possession of their reapeotive nioie* 
ties on'the testator’s death, and the whole village was treated for some 
time as part of the zemiodari, the profits of it being received by, or on 
behalf of, the widows. In 1869, one of the brothers having died, leaving 
a SOD, who succeeded to his rights in the village, a family arrangement 
was made that the entirety of it should be made over to the surviving 
brother, the present claimant, the son of the other receiving from the ■ 
widows satisfactioo in lieu of his moiety. The juoiot widow having died, 
the senior got possession of the village, alleging that the surviving brother 
had merely been appointed to act as manager of it, on behalf of herself 
and her co-widow * JJeld, that under the will the claimant had been 
originally eotitled to one-half of the village injiudiog its rents, from the 
testator’s death; and that to this hall had been added the other with title 
in 1869, in pursuance of the traosaotioo in regard to it. An order, given 
by the widows in that year making over the village, was not a revocable 
one; and the interest in the additional half, conferred upon the claimant, 
was commensurate with what was already his own. No writing was then 
necessary to vest the other half in him. Such a transaction was good and 
valid as a family arrangement; and he had made out his title to the 
whole village. RAJA VELL 4 NKI VENK \TA RAMA RAU V. RAJA PAP- 

AMMA RAU. 21 M. 299 (P.C.)=25 I.A, 84 = 7 Sar. P.O.J. 813 

(2) See ACT VIII OP 1865 (RENT RECOVERY, MADRAS), 21 M. 503. 

(3) Sae CIV. PRO. CODE (ACT XIV OP 1882). 20 M. 467. 

(4) See HINDU LAW (IMPARTIBLE ESTATES). 20 M. 167. 

(6) See HINDU LAW (WILL). 20 M. 293. 

(6) Sae TRANSFER OP PROPERTY ACT (IV OF 1082), 21 M. 253. 

Contract. 

(1) Usage xvvporUd as Urtti ofacontraci -Practice on a particular estate.-In order 

that the practice on a particular estate may be imported as a term of the 
contract into a contract in respect of land in that estate, it must be shown 
that the practice was knowo to the person whom it is sought to bind by it, 
and that heasseoted to its being a term of the contract; and when the 
person sought to be bound by the practice is an assignee for value of rights 
under that oontract. it must also be shown that he and all prior ass-goees 
(if any), for value knew that the practice was a term of the original 
contrLt.. MANA VIKRAMA V. RAMA PATTER. 20 M. 274 = 7 M.L.J. 87. 

(2) See Contract act (IX of 1072), 20 M. 481. 

(3) See HINDU LAW (ALIENATION). 20 M. 364. 

(4) Bee SPECIFIC PERFORMANCE, 20 M. 19. 


Contract Act (IX of 1872). 

(1) S. iZ-Vnlawful agreement-Promis,ory note given in fraud ofineolvency 
low -In arait on a promissory note it appeared chat it 
by the defendant to the plaintifl in consideration of h.s withdrawing hie 
tLatened opposition to the dieoharge of an insolvent and 
an arrangement among the general body of oreditore who 
the insolvent was awere of this transaotion whereby the 
obtain a epeoi.l advantage : Held, that 

the suit could not be maintained. KBISHMAPPA OHBTTI . 

• •• 

MUDALI, SO M- 84 

<9) Ss. 38.44. 43. 46-Join4 promisee-Discharge by one of (too 

-The sum due'upon a mortgage was paid to one of the two mortgagees. 
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^ Contract Act (IX of \%12)^{Conclndtd). 

and ho gave aa acquiltaoce without the knowledge of the other mortgagee 
who now brought this suit upon the mortgage. It appeared that there 
was DO fraud on the part of the mortgagors and that the mortgagee who 
received payment was not the agent of the plaintiff in that behalf t 
Eeld, that the mortgage had been discharged and the plaintiff was not 
entitled to sue. BARBER MaRAN v. Ramana GouNDaN. 20 M. 461 = 7 
M.L.J. 269 





V3) 5. Joint promtsors—Swif /or money against person carrying on business 
of a dtssoiued partnership—Objection taken on ground o/ Mon-/aindfir.— 
In a suit for money due on account of dealings in clothes from 1889 to 
1895, it appeared that the dealings had taken place between the plaintiff 
and the firm consisting of the defendant and another till 1894 when the 
firm was dissolved, since which date the defendant had carried on the 
business and dealt with the plaintiff : Held, that the suit was not bad 
for non-joindet of the late partner. Per Cur ; it is not incumbent on a 
person dealing with partners to make them all defendants in a suit. 
NABAYANA CHBTTI V. LAKSBMANA OHETTI, 21 M. 256 


4) S. 73 - Interest-Suit for money payable under an oral contract. The plain i 
sued to recover a sum of money due to her on an oral contract together 
with interest. No agreement or usage giving a tight to interest was alleg¬ 
ed, and no written demand notice had been given under the Interest 
Act • Beld. that the plaintiff was nob entitled to interest. KaMALVM- 
MAtiv. PEEBU MEERALEVVAI ROWTHEN, 20 M. 481 = 7 M. L. J. 

■ • 4 

268 

(6) 8. 73-Railways Act-Act IX of 1890. s. 72 -Condition under 

despatched by Railway-Deterioration-Remoteness of damage See 

ACT IX OF 1890 (RAILWAYS), 21 M. 172- 
f6> S li2-AQenoy to M. coupled with inUreel-Discretiou a, ^ price left 

‘ withagL-PowerofprincipoUoin.p„elimite ae te pr,oe.-The dofend^ 

* ^ • A «rtnd<i to a firm in Loodon for sale, and in respect of each 

"meat he reeeived eo adv.aee from the pleiatifl who ^ 

e, the woe h.m, end si^a »^tulhrar 

the best price judgment 

» discretion and po matters connected with the management 

:H? r—vv 

Londoa fltm on -d the London re- 

Shortfalls having ooou uintiff nald them, and now sued 

dmlte having been dUhoncurrf the P 

,n„co,er the amount from the^dafen^ 

ments had been s P receipt of the advances and the 

fixed by the defendant B«bsequentJo he r^e^pt oH 

. signature of the nneignment note and the 

no right (regard bemg bad to the l;o™ 

“fl ^entitled to r«=over. .KONDAYVa CHETT. v. NAEA- 
BIMHULU OHBTII. 30 M. 97 
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Contribution. 

See LIMITATION ACT (XV OP 1877), 20 M. 23. 

Conveyance. 

See STAMP ACT (I OF 1879), 20 M. 27, 21 M. 422. 


Copies. 

(1) See Grim. Pro. Code (Act X of 1802), 20 M. 189. 

(2) See Limitation Act (XV op 1877), 20 M. 476. 


Costs. 

(1) Bee Crv, Pro. Code (Act XIV op 1882), 21 M. 45, 403, 421. 

(2) See Transfer of Property act (IV of 1882), 2l M. 32. 


Court-fee. 


(1) See Breach of Trust, 20 M. 398. 

(2) See ClV. PRO- CODE (ACT XIV OF 1882), 21 M. 113. 


Court Fees Act (VII of 1870). 


(1) 8. 5 —LlmUation Act—Act XV of 1877. S. lO-Suit between co-trustees- 
Breach of trust—Objection as to Court-fee paid on appeal. See BREACH 
OF Trust, 20 M. 398. 




8s. 5. 8. 23. sch. IT, art. 17 {IV)—Appeal against award under Land Acquisi¬ 
tion Act, _An appeal at^ainst an award made by the District Judge under 

Land Acquisition Act I of 1894 was filed in the High Court, the appeal 
memorandum bearing a Court-fee stamp of R-i. 10 only and was admitted 
by the Registrar, no question having been raised as to the snffioiency of 
the stamp. Oa the appeal having been postei for hearing, it was objected 
on the part of the respondent that the stamp paid was insuffinent: Held, 
that the appeal memorandum should have borne an ad valorem stamp 
under Court Pees Act, s. 8. and that there having been no decision by the 
taxing officer under s. 6. it was open to the respondent to raise the 
objection on appeal at the hearing. KASTUBI GHETTI v. DEPUTY GOE.- 
LECTOB, BBLDARY, 21 M. 269 


a 6 28 -Civ. Pro. Code— Act XTV of 1882, s. 54-Presentation of plaint 
'improperly stamped-See LIMITATION ACT {XV OF 1877), 20 M. 319. 


(4) 8. 7. ol. IV (6)-See ACT VII OP 1877 (SUITS VALUATION), 20 M. 289. 

<5) S 3 . 7, ll-Affisne profits left to be determined in execution of decree—Valua¬ 
tion of appeal agamsl decree.-\n a suit for land with mesne profits adecr^ 
was passed for the plaintiff in which the amount of mesne profits was left 
to be determined in execution, the date from which they should be comput- 
ed being the date of the suit. The defendant appealed against the decree 
on the ground that he should not have been decreed to pay either mesne 
profits or costs. In the valuation of the appeal for the purpose of the 
Court Fees Act, nothing was included on account of the mesne profits.: 
Held, that no stamp duty was payable in respect of the mesne profits sub¬ 
sequent to the institution of the suit. MAIDAN v. JaNAKIBAMAYTA, 21 
M. 871 

Cowle. 

■ _) See Xjmitation, 21 M. 169. 
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Crinrioal Procedure* 

Criminal trial i»i Sasiions Ccurt—Examination of some of 0\s witneses bomd 
over^St^ingthe trial.-Getta.\ix presoos were tried Id a Sessiona Court 
for the offeoce of daooity. Seveu witaossea had been examined for the pro¬ 
secution by the oommittiog Magistrate and were bound over to give evid¬ 
ence at the trial. After five witnesses have been examined, the Judge 
asked the jury whether they wished to hear any more evidence, and, on 
their stating that they did not believe the evidence and wished to stop the 
oase, the Judge recorded a verdict of acquittal: Held, that the procedure 
adopted was wrong, and that no final opinion as to the falsehood or in- 
sufficienoy of the prosecution evidence ought to have been arrived at until 
the two remaining witnesses had been examined. QUEEN-EMPBESS v. 
RAMALINQAU, 20 M. 445=*Q Weir 384 


FAGS 


315 


Crim. Pro. Code (Act X of 1882). 

(1) S-ll-Sentenceimposedm British India postponed till expiry ofasenten^ 
imnosei in Afysor.,-It is competent to a Magistrate in British India to 
pass a sentence which should take effect after the expiration jenten^ce 
in Mysore. QUBEN-EMPBESS v. VENKATABAM JETTI, 20 M. 444 

Weit452 ^ *" 

(arSs 16 350—Bench of Magistrates—District Municipalities Act (Madras) 

Act’lV 0 , ,884. ... 263 264-3.e ACT IV OF 1884 (DISTRICT MON.CI- 

palities, Madras), 21 M. 246, 

. (3) 8. 83-Br.aoh of Contract Act-Act XIII of i, 59 -Warract-S.. ACT XIII 

OF 1859 (WORKMAN’S breach OP CONTRACT), 20 M. 457. 

f4I S sS-Warrank issued under Act XIU of -Execution outs^ JY'sdw- 

by Police of stolen property-Charge to Jury 

ir. rhytrnt- sheets — Biaht of an 
(7) Sa. 157, 168, 173 - p^io Luments-Evidonce dot. 

accused to oooies of, before tr^l - 

„.74.76-B9Affc4«.p«f 

(Subramonia Ayyor. ^Ctim, Pro, Coda ara not 

compliance with ss. 57 Ibdian Evidence 

public dccamrnta within tha ^ ^alora trial, to 

Aot. and oonaaqnently an ColH>«. O-J- nod Benson. J.- 

have copios of suob r p • * police officer in oomoliaooe 

* The same rale appli^ to and 

■ with a. 178 0 l tha ^ 

Stt6rtf»?wnt<» Ayyar, J . P ^ public dooumonta 

.oca with a. ° ^^^riadLEvidonceAot^ 

. within the meaning of e. /« oi 
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Crim. Pro. Code (Act X of 1882)— {Continued)* • 

aD accused person, beiog a person interested in such documents, is entit¬ 
led by virtue of s. 76 of tbe Indian Evidence Aot to have copies of such te- 
- ports before trial. QueEN-EmPRESS v. ARUMCTOAM, 20 M,189 (F.B.) =7 
M.L.J. 167 = 2 Weir 120. 142. U4 & 763 

(8) S. 195—Soncfion to prosecute—Power of Court logo outside record- A Magis¬ 

trate in deciding whether to sanction under Otim. Pro. Code, s. 195, a 
prosecution for giving false evidence has power to hold an enquiry and 
record other evidence besides that in the case before him, in the course of 
which the offsnoe is supposed to have been committed. QueeN-BMPRESS 
v. MOTHA, 20 M. 339 = 7 M.L.J. 311 = 2 Weir 175 

(9) Ss. 195 (6), 423, 439, ^ 76 —Whether a High Court in revision can revoke an 

order of a SubordinaU Court under s. 476. Code of Criminal Procedure.— 
A High Court, as a Court of Revision, has power, under s. 439, to revoke 
an order made by a Subordinate Court under s. 476 of the Code of Criminal 
Procedure. QUEEN-EMPBESS v. SRINIVASALU NAIDU. 21 M. 124 (F.B.) 

= 2 Weir 593 

(10) Ss, 195, -Abetment of an offence^ Penal Code, s. 109—Sa^icfion to prose¬ 

cute unnecessary.—Though sanction to prosecute is necessary in oases 
falling under the sections of the Penal Coda set forth in s. 195, Crim. Pro. 
Code, no such sanction is required previous to the prosecution of a person 
charged with the abetment of such offences. QOEEN-EaiPRESS v. ABDUL 

KaDAR SHiRIFP SAHEB, 20 M. 8 

(11) S. 202 —Refe'ence of cases to the Police for enquiry.—A Magistrate can 

send a case for enquiry by the Police uuder Orim. Pro. Code, a. 202, 
only when for reasons staled by him he distrusts the truth of the 
complaint. In oases whers the accused is a member of the Police 
force, it is gsoorally bettor that the enquiry ehouH be 
by a Magistrate. QDEEN-EMPBESS t. KANSAPPi PIELAI, 20 M. 387 

= 2 Weir 240 

(12) S. 20^-Duty of Magistrate to exam'^ne witnesses for tU complainant.— 

When a case has not been disposed of under Otim. Pro. Code, 
8 203 and the complainant’s witnesses have been summoned, the 

Magistrate is bound to examine the witnesses tendered by the complain- 
ant. and is not enlitled to acquit the accused on a consideration of 
the complainant's statement alone. QUEEN-EMPRESS v. SIKNAI 
GOONDAN. 20 M. 388 = 2 Weir 261 

(18)Ss.2ll. 217. 660.—A Magistrate, in acquitting persons aocusrf on a 
charge of theft which he found to be false and malicious, awarded com- 
pensation to each of them to be paid by the complainant. Subsequently 
one of the accused applied for and obtained sanction to prosecute the 
complainant for bringing a false charge under Penal Code, a. 211. 
and certain of his witnesses for tbe offence of giving false evidence 
under a. 193 : Held, that the order granting sanction was not illegal 
as regards the complainant by reason of the previous award of compenaa- 
tion. ADIKKAN V. ALAGAN, 21 M. 237 = 2 Weir 312 

(14) S. 419 — Presenloficn of appeal petition by the clerk of the apps|fanes’ 
pleader.—Presentatiou of an appeal petition by the oletk of the ap^lUnts 
pleader ia equivalent to a presentation by the pleader himielf wbeu^itw 
signed by him and he is duly authorized. QoEBN-EMPRES v. 

DPPA UOAYAN, 20 M. 87 = 2 Weir 470 
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4Sriiil. Pro. Code (Act X of 1882)— {Concludsd)^ 

(16) S. 419-Pressniaiiort of criminal appsal.—A. petitioa of appeal undec the 
Cricn. Pco. Code ia not duly presented when having been signed by a 
pleader, it is handed in by a person who is not hia olerk and over whose 
oonduot and actions he has no control; QueEN-EMPRBSS v. Rama* 
SAMI, 21 M. 114 = 2 Weir 470 

(16) S. iS7—Judicial proce.dings,~k Magistrate, who has refused to set aside 

an order sanctioning a prosecution on the charge of perjury, has no juris¬ 
diction under Crim. Pro. Cod'*, s. 487. to try the case himself, QUEBN- 
EMPRESS V, SESHADRI AYYANGAR, 20 M. 383 = 2 Weit 613 

(17) S, 488—itfain(enanc«—idufi«rp.—Adultery on the part of the husband, 

not being such adultery as would be punishable under Indian Penal Code, 
may nevertheless constitute sufficient cause for the wife separating from 
her husband and enable her to claim maintenance under Grim. Pro. Code, 
3. 488. GANTAPAIiLI APPALAMMA V. GANTAPALLI YELLAYYA, 20 
M. 470 (F.B.) = 2 Weir 643 = 7 M.L.J, 303 

(18) S. iSB—MxinUnanceSentenee of imprisonment on default,—The impri- 

sonment provided by s. 483, Grim. Pro. Code, in default of payment of 
maintenance awarded is not limited to one month. The maximum im- 

prisonment that can be imposed is one month for each month’s arrear, 
and if there is a balance representing the arrears for a portion of a month, 
a further term of a month’s imprisonment may be imposed for such 
arrear. ALLAPICHAI RaVUTHAR v. MOHIDIN BIBI, 20 M. 3-2 Weir 


• • a 


638 

(19) S. 515-Dtath camel by negligence-Compemalien to widow.-A M.gi.trato 
imposed a floe in addition to a senteooe of imprieonmeot on a oonv.ot.on 
(ot the ofience of oansing death by a rash and negligent aot and gave 
oompensation to the widow of the deceased out of the fine imposed: 
Bold, that oompensation oould not be given to the widow under Cnm. 
Pro. Code, a. 645. YALLA GaNOULU v. MAUIDI DALI, 21 M. 74 (F.B.) 

= 2 Weir 719 
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Criminal Proceedings. 

See AOT XVHI OF 1879 (LEGAL PRACTITIONERS). 20 M. 365. 


Custom, 

See ACT VIII OF 1865 (RENT 


RECOVERY, Madras), 2i M. 136. 


Customary Right, 

See Easements act (V op 1882), 20 M. 389. 


Damages. 

, (1, see ACT IX OF 1897 (PB0V.S0.A6 8 ^. O^sE OOUBTS). 21 M. 246. 

(2) Bee AOT IX OP 1890 (BAIOWAYS). 21 M. 172, 

(3) See CIV. PRO. CODE (AOT XIV OF 1882). 20 M. 369. 

(4) Sea KaeNAM. 20 M. 145. ni m ft 

(6) See LIMITATION AOT (XV OF 1877). 21 M. 8. 

Oatta Homam. 

See Hindu Law (adoption). 21 M. 497. 
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Oecree—{Concluded). 

mother of the last mala owner, then deoeased, she holding her limited es* 
tate in the property ; and the decree declared that certain alienations made 
by her were invalid against the ceversiocary heir. In the present suit the 
same plaintiS. as nearest reversioner, claimed possession of the property 
from the daughter of the moiher. the latter having died since the prior 
suit; the daughter alleging title through her: Held, that the judgment, 
in the prior suit, was admissible, and ought to be examined in the pre¬ 
sent suit, in order to see what that suit decided as to the reversioner’s title. 
The judgment showed that the question whether the plajotiff was the 
nearest reversioner having been raised in the prior suit, had besn finally 
determined in the affirmative; and this was sufficient proof of his title in 
the present suit. Sbi RaJA RaU LaKSHMI KaNTAITAMMI v. SRI RaJA 
INUGANTI RaJAOOPAL RAU, 21 M. 344 (P. C.) - 2 0. W. N. 337 25 I. A. 

lOi = ^ Sar P. C. J. 325 

(2) See CIV. PBO. CODE (ACT XIV OP 1882), 21 M. 388. 

(3) See TRANSFEB. 20 M. 157. 

(4) See Transfer op Property act (IV op 1882). 20 M. 78. 2i M. 263. 

Deposition. 

See limitation Act (XV of 1877), 20 M. 239. 

Devadasi. 

See Hindu Law (adoption), 2i M. 229. 

Devasthanam Committee. 

(1) Bee Breach of trust, 20 M. 398. 

Dispossession. 

See Limitation act (XV of 1877), 20 M. 118. 

Distraint. 

See ACT V OF 1884 (LOCAL BOARDS, MADRAS). 21 M. 296. 

Drain. . a 

See act IV OP 1884 (DISTRICT MUNICIPALITIES, MADRAS), 21 M. 4. 


Easement. 

See EASEMENTS Act (V OF 1882), 20 M. 389. 

Easements Act (V of 1882). „ „ « ^ -a 

S. a (6)- E<ue7nent ever a well-Cuetomary right te use the well.-Se fixed period 

ol eniejment ie laid down by law ae neoeesary to establieh a ooelomary 

riKht, and a onetomary right to nee a well mey exiet apart from a 

dLioant heritage. PAtANIANDI TEVAN V. PUTHIBANQONDA NADAN. 

20 M. 389 


Ejectment, , , . . u 

(1) auii—Title fo reliff computed pending a suit—Amendment of plaxnt. A hav¬ 
ing leased land to B, sold it to C. Persons having trespassed. B offered no 
objeotion, and it was alleged that he was in collusion with them. O now 
eued before the expiry of the lease to eject the trespaasere: the lease ex- 
pired while the suit was still pending : Held, that the plaintiff was not 
entitled to the relief sought and could not be permitted, on appeal, to 
amend the plaint by adding a prayer for declaration of his teyeTSioontj 
right, although the acts ot the defendants were snob as to bo prejudicial 
*to hia rights as reversioner. RAMANADAN OHETTI v. BULIKUTTI BBR- 
VAI. 21 M. 2B3»8 M.L.J. 191 
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GENERAL INDEX. 


P|^tfnent^(Cofic2ud«d). 

(4) Sea ACT VIU OF 1865 (RENT RECOVERY. MADRAS), 21 M 492. 

(8) Sea ACT I OP 1897 (Malabar COMPENSATION FOB TENANTS' Improve¬ 
ments. Madras), 20 M.435. 

(4) See OlV. PRO. CODE (ACT XIV OF 1882), 20 M. 82, 376, 21 M. 18, 35. 

(6) See LIMITATION, 21 M. 169. 

(6) See Transfer op.Property act (IV op 1882), 21 M. 291. 

Emolument. 

See INAM, 20 M. 454. 

Encroachment. 

(1) See ACT ly OP 1894 (DISTRICT MaNiciPALiTiBS, Madras), 21 M. 246. 

(2) See Penal Code (act XLV op i860), 20 M. 433. 

Enfranchisement. 

See iNAM, 20 M. 454. 

, 

English Insurance Company. 

See ACT IV OP 1881 (DISTRICT MONICIPAMTIBS. MADRAS), 21 M. 5. 


Enhancement. 

See ACT VIIl OP 1865 (RENT RECOVERY. MADRAS). 21 M. 136. 

Equity of Redemption. 

Bee MORTQAQE (REDEMPTION). 21 M. 110. 

Evidence. 

(1) See REGISTRATION ACT (lU OF 1877). 20 M. 367, 484. 

(2) See VENDOR AND PURCHASER, 21 M. 56. 

Evidence Act (I of 1872). 

... T. 

o.» »»” 

1882), 20 M. 189. . , , 

rt^^fArniian before notary public tn proof of power 
{Q) S.S 5 —Pov}er of attorney jottece o( adminUttatioa with the will 

of attornev.^Oa “ rtVetra^s therein named, it appeared 

- annexed, made by the a or ^ eieouted in the presence of 

that the d to the exeontion by eaoh of the executors, 

a notary public; but, wit g ^ declaration before a notary 

one of the atteetiog ^itoea^ed the execution of the power of 

public to the efleot that ha aigoature of the other 

Lorne, by one oHhe 

“r.:; r rp^rorr .y .a. —. p^.., .« 

BLADEN, 21 M. 492 

Excbflngo. loa^I 21 M. 69. 

8c TRANSEEP of property act (IV OF 1882). 

Execution of Decree. execution of decree misappropriated 

(1) B««»w»'-^^”**'®®°“*®^'*d!fJ[^(.da6for.-Inexeoabiooof a decree a reoei- 
byhim-Di>ch.rg,^}'^2 „eruia tents daa ta the jadgntent-debtot. 
▼er was appointed to ooue 
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GENERAL INDEX. 


Execution of Decree— (Conclutfed), 

Some of the jalgtnint-debtot’s tenaats paid the rents due by them into 

the hands of the receiver, bub the receiver did not pay the money into 
Court: Seld,per Shephard, J., that the payment by the tenants to 
the receiver did not p^o tinto dischari^e the jui^ment-debtor from liabili¬ 
ty under the decree ; Seld, per Davies, J., that payment by the tenants 
to the receiver pro <an(o discharged the jiiigment-debtor from liability 
under the decree. MUTHIA. OHETTI v. ORB, 20 M. 224 

(2) See Civ. PRO. CODE (ACT XIV OP 1882), 20 M, 10, 362, 366,448 ; 21 M. 29, 

51, 356, 409, 417. 

(3) See Court Fees act (VII op 1870). 21 M. 371. 

(4) Sjo Limitation act (XV of 1877), 20 M. 23; 21 M, 494, 267, 261. 


PAQB 


160 


Executor. 

See OlV. Pro. CODE (ACT XIV OP 1882), 20 M. 467. 

Ex-parte Decree. 

See Civ. Pro. Code (Act XIV of 1882), 21 M- 324. 


False Charge. 

See PENAL CODE (ACT XLV OP 1860), 20 M, 79. 


Foreign Court. 

See FOREIGN JUDGMENT, 20 M. 112. 

Foreign Judgment. 

Suii on a foreigrt judgment—JurisOctianof foreign Court—Residence of defendant 
—ConsIruciiM residence.—The plaintiff having obtained against defendant 
a judgment in the District 0>urt of Kandy now sued in British India to 
enforce it. It appeared that the defendant was domiciled and ordinarily 
resident in British India and that he had not appeared to defend the suit 
at Kandy and was not at the date of that suit or subsequently even tem¬ 
porarily resident in Ceylon ; but he was a partner in a firm which carried 
out business at Kandy, and he was interested in lands at that place 
which he had visited once or twice : Held, that the Court at Kandy had 
no jnrUdiotion over the defendant. NADLAKtRUPPA SetTIAB v. MAHO- 
MED IBURAM SAHBB. 20 M. 112 = 7 M.L.J. 76 

Forest Settlement Officer. 

Bee ACT V OP 1882 (FOREST. MADRAS). 20 M. 279. 

Forma Pauperis. 

Bee Civ. Pro. Code (Act XIV op 1882), 21 M. 113. 

Fort Pagodas. 

t At Tanjore-See HINDD LaW (RELIGIOUS ENDOWMENTS). 20 M. 421. 

Fraud. 

(1) Se. OlV. PEO. CODE (ACT XIV OP 18B2I. 20 M. 10. 448 ; 21 M. 91. 386. 

(2) Bee COLLUSIVE DECREE, 20 M. 323, 326. 

(3) See Contract act <IX op 1872), 20 M. 84. 

(4) See Spboipio Pbrpobmanob. 20 M. 19. 

(6) See Transfer 6p RaoPERTv act (IV op 1882), 20 M. 466. 
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GENERAL INDEX. 


Fraudulent Conveyance. 

(1) Collueive deoroe—Fraud on oreditors—Fraudulent purpose carried out—Suit 

by legal representative of the fraudulent transferor and judgment-debtor 
to set aside conveyance and restrain execution of decree Widow of Hindu 

transferor. See COLLUSIVE DEGREE, 20 M. 323. 

(2) Fraud on creditors—Sham sale deed to defeat creditors—Collusive decree— 

Suit to doolace title of fraudulent transferor in possession. See COLLU¬ 
SIVE Decree, 20 M. 326. 


Full Bench. 

Bee ACT XV OF 1882 (PRESIDENCY SMALL CAUSE COURTS), 21 M. 232. 


Gazetted Holiday. 

See LIMITATION ACT (XV OP 1877)i 20 M. 469. 

Government Stores. 

See ACT VOP 1884 (LOCAL BOARD, MADRAS), 20 M. 16 


Guardian. ,, 

(1) Sea ACIVIIIOF 1890 (GUABDIiNS AND WARDS), 21 M. 401. 

(9) See CIV. PRO. CODE (ACT XIV OP 1882), 21 M. 91, 167. 

(3) See LUNATIC, 21 M. 402. 

(4) Bee PROMISSORY NOTE. 21 M- 391. 


Hereditary Office. 

(1) See INAM, 20 M. 154, 21 M. 47. 

(2) See REGULATION VI OP 1831 (HEREDITARY 


OFFICES, Madras), 21M. 134. 


Hereditary Right. 

See Civ. PRO. CODE 


(ACT XIV OF 1882), 20 M. 360. 


High Court Rules. 

See Civ. Pro. code (act 


XIV op 1882), 21 M. 490. 


Hindu Law. 

1. —adoption. 

2. —alienation. 

3. —Debts. 

4. —gift. 

5. —Impartible Estates. 

6. —INHERITANCE. 

7. —Joint Family. 

8. —maintenance. 

9. —MARRIAGE. 

10. —PARTITION. 

11. —RELIGIOUS ENDOWMENTS. 

12. —reversioners. 

13. —SELF-ACQUISITION. 

14. —STRIDHANAM. 

15. —SUCCESSION- 

16. —Widow. 

17. —Will. 


■■i. — Adoption* , ,, j .omAiitfi— Oiv Pro, Code—Aot XIV 

(„ Agieemeat ^ “> 

1 OW. PRO. CODE (ACT XIV OP 1882), 21 M, 10. 

rrcO 
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QENEBAL INDEX. 


Hindu Law—!.•»Adoption— {Concluded), 

(3) Devadasi — Adoplion^Illegal purpose, —The plaintiff sued as the adopted 
daughter of a deceased dancing woman to recover a share of the property 
left by her. It appeared that the adoption of the plaintiff, which took 
place in 1871, when she was six years old, was made with the intention 
of bringing her up to practise prostitution even during her minority : 
Beldt that the adoption was invalid. 8AKJIVI v. JALAJAESHI, 21 M. 
229 

(3) Giving and taking—-Datta homam. —A Brahman took a boy in adoption, but 

died before the ceremony of datta homam was performed. This ceremony 
was performed after the death of the adoptive father by his widow: Held 
that the adoption was valid. SUBBARAYAB v. SUBBAfllMAIi, 21 M. 497. 

(4) See HINDU LAW (PARTITION), 21 M, 226. 

2.—Alienation. 

(1) Conditional contract to sell family lands — Birth of vendor's son before fulfil- 
ment of condition. —A Hindu entered into a contract to sell certain laud, 
being family property, of which be was not in possession as soon as pos¬ 
session should be obtained. Before possession was obtained a son was 
born to him. A decree for speoiflo performance was passed and executed 
against him, the son not being brought on to the record. In a suit by the 
son for partition of the property in question : Held, that the plaintiff 
had an existing right in the property which was not bound by the decree 
and the subsequent proceedings, and that be was entitled to the relief 
sought. Semble : that a contract for sale of land made by a Hindu before 
a son is born to him is not binding on the son born before the transfer of 
the property takes place. PONNAMBAIiA PlIiIiAI v. 3UNDABAPPAYTAB, 
20 M. 354 = 7 M.L.J. 240 

(3) Mortgage—Loan at time of mortgage—Whether mortgage binding on tha share 
of the mortgagor's undivided son.—In order to justify a sale or a mortgage 
by a father so as to bind his son’s share of the property, there must be in 
faot an antecedent debt, i e., a debt prior to the mortgage or sale. SAMI 
AYYANOAB V. PONNAMMAL, 21 M. 28 

(3) Po-Brahman— Alienation by widow for religious purposes—' Res judicata* 

—Decision on title in proceedings under Land Acquisition Act, 1870. See 
Crv. Pro. Code (act XlV of 1882), 20 M. 269. 

(4) See Hindu Law (Widow), 21 M. 128. 

(6) See Transfer op Property aot (IV op 1882), 21 M. 222. 

-- 3 .—Debts. 

(1) See HINDU LAW (ALIENATION), 21 M. 28. 

-4.-Qin. 

(1) Bee HINDU LAW (WILL). 20 M. 293. 

(2) See STAMP AOT (I OF 1879), 21 M. 422. 

(3) Bee TRANSFER OP PROPERTY ACT (IV OP 1082), 20 M. 147. 

-5.—Impartible Estates. 

(l) Impartibility not established—Possession of one member of joint family at 
a time—What constitutes partition.—A. aemindati granted by the Govern¬ 
ment in 1803 to a Hindu, descended in bis family, possession being held 
by one member at a time. The estate, however, was not impartible. 
Bnt whether it was, or was not, impartible was adjudged immaterial to 
- the question raised on this appeal. The last zemindar having died with¬ 
out issue in 1888, his widow was in possession when this suit was brought 
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Hindu Law— 5.—Impartible Estates—(Concludtfd). 

by a male collateral desoended from a great grandfather common to him 
and to the laat zemindar. The plaintiff claimed to establish his right as 
member of an undivided family holding joiot property against the widow 
who alleged that hoc husband had been sole proprietor. In proof of thie 
ehe relied on certain arrangements as having constituted partition, viz., 
that in 1816. two brothers, then heirs, agreed that the elder should hold 
possession, and that the younger should accept a village, appropriated to 

him for mainteoanoe in satisfaction of his olaimto inherit; again, that 
in 1866, the fourth zamiudar compromised a suit brought against him by 
his sister for her inheritance, on payment of a stipend to her, having 
already, on the claim of his brother, granted to him two villages of the 
estate * and. by the compromise, this was made conditional on the sister’s 
claim being settled ; again, that in 1871, the fourth zemindar having died 
pending a suit brought against him to establish the fact of an adoption 
by him. an arrangement was made for the maiotenaooe of his daughter 
and two widows, who survived him. the previous grant for maintenanoe of 
hifl brother holding good, the adoption being admitted, and the suit com- 
DEomised • Held, that there was nothing in the above which was incon- 
Ltentwitb the zemindati remaining pari of tho common family property; 
and that the course of the inhecitaoce had not been altered . fieU. a so. 
that the claim aut was not precluded by the family compromise of 1871, 
or in any way. from maiotainiog this suit ; and that it was not barred 
b^ limitation' S8I VlBAVAEtA THODBEtaMAO RUrA L™ 

DBVI V. SRI raja VIRAVARA TBODBRAMAL SURYA Nabayana 

DHATRAZU. 20 M. 256 (P.C.)-24 I.A. 118 = 7 Sat . •" 

12) Power of testament'iru dxsposition-wai, consirazixon. . . „i,i fA 

' ;, 5 a'«i.-The holder of an impartible estate may al.enate it by w. 1 to 

the 'eame extent that he may alienate it by gilt 

made a miedeseriptioo was immaterial and that A 

B took tho bequest. THE c xf r 7 aift 

MAHIPATI BAMAKRISHNA BAD. 20 M. 167 =6 M.L.J. 

—Inheritance. 


Page 


• ' Inheritance passing to daughter's son-Survivorskip 
(l) Obstructed mheritanee-r^erit ? ^ , deoeased Hindu 

-Presuusption 0 , as an inheritance liable 

take the property of t without rights of survivorship 

to obstrue^on and by perLe capable of form- 

"oinrHirdnUmily was in its origin separate property, there is no 
ing a joint Hindu ^ j bae subsequently booomo joml property. 

(3) See HlNDO LAW (SUOOESSION). 21 M. 100. 

-"^ ”**°*"* Fa"***y* greener-Decree for share of coparcener in speci- 

(1) possession of property purchased by the 

fic proper property is not the separate property of 

the pUiot.ff s vend ^ to a decree from his vendor’s 

z»":r,"Svs:':.. -—..—■ 

V. MASAKONAN, 20 M. 243 
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Hinda Law—7.—Joint inmWy—{Concluded). 

(2) Bee ACT Vn OF 1887 (SUITS VALUATION), 20 M. 289. 

(3) See Civ. Pro. Code (Act XIV of 1882), 20 M. 349, 21 M. 167. 

(4) Bee COLLUSIVE DECREE, 20 M. 333. 

(6) See HINDU LAW (ALIENATION), 20 M. 354. 

(6) See Hindu Law (Impartible Estates), 20 M. 256. 

(7) See Hindu Law (Inheritance), 20 M. 207. 

(8) See Succession certificate act (Vli of 1889), 20 M. 232. 

--8.—Maintenance. 

(1) Sea ACT IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS), 90 M. 29. 

(2) See Grim. PRO. CODE (ACT X OF 1382), 20 M. 470. 

(3) See STAMP ACT (I OF 1879), 21 M. 422. 

- 9.—Marriage. 

Prohibited degrees. —A m«riag 0 between a Hindu and the daughter of his wife’s 
sister is valid. RaGAVENDRA Rau v. JATARAM RAU, 20 M. 283 = 7 M. 
L.J. 134 

-10.—Partition. 

(1) Arbitration—Suit to enforce the award with an alternative claim for parti¬ 

tion_Whether such suit maintainable—See OlV. PRO. CODE (ACT XIV 

OF 1882), 20 M. 490. 

(2) Jllatont son-in-law~Bight to partition.~The question whether an illatom 

son-in-law can demand partition from his father-in-law is not a pure 

question of law, but one that depends upon custom and can only be 

determined upon evidence. Ohinna OBAYTA v. SuEA REDDI.21 M. 226. 

(3) Of land between widow and mother of the last male owner— Widow^s right w 

death of mother.—Tho widcw and mother of a land-owner who died with¬ 
out issue, divided his land between them in 1869. The mother sold her 
share of the land in 1870. and died in 1890. The widow now sued m 1893 
to recover the property from the vendee : Beld, that the suit was not 
barred bv limitation and the plaintiff was entitled to recover. PARVATHI 
AMMAl'v. SUNDARA MUDALT. 20 M. 459 

(4) Subsequent acquisitions—After-born son—Right ioparl%tton.—A Hinduhaving 

two sons divided his property between them, reserving no share for him- 
self A third eon was subsequently born who now sued for a partition of the 
property which had been divided and other property subsequently acquired 
by his brothers by means ^f its proceeds; Held, that the 
entitled to the relief claimed. OHBNGAMA NAYUDU v. MUNISAMI 

NAYUDU, 20 M. 76 

(6) See ACT VII OF 1887 (SUITS VALUATION). 20 M. 289. 

(6) Sea Civ. PRO. CODE (ACT XTV OP 1882), 20 M. 349, 369; 21 M. 234. 

(7) See HINDU LAW (ALIENATION), 20 M. 364. 

(0) See HINDU Law (Impartible Estates), 20 M. 266. 

■ 11 .—Religious Endowments. 

(1) Fort Pagodas at Tanjore—Right of management on death of the senior 

of the laU Maharajahof Tanjore.—Mtor the death in 1965 of the late Maha¬ 
rajah of Tanjore without male issue, Government assumed charge of the 
Fort Pagodas, of which he was the hereditary trustee. Subsequently his 
senior'widowiHer Highness Eamakshi Bayi Saheba applied that they should 

766 

4 


Page 


201 


615 


826 



GENERAL INDEX. 


Hindu Law— II.— Religious Endowments— (Conciudad). 

be handed over to her as the head of the family for the time being ; and 
Government in 1863 made an order saying ” it is desirable that the con- 
" neotion of Government with the pagodas should cease ; they will aocord- 
“ ingly be handed over to Her Highness Kamakshi Bayi Saheba." The 
pagodas and their endowments were handed over in pursuance of that order 
and were held by the senior widow till her death in 1892. On her death 
- Government ordered that they should be placed under the Devastanam 
Committees of the circles in which they were aitnated. The senior sur¬ 
viving widow now claimed to be entitled to possession and the right of 
management by succession and sued accordingly ; Held, that Govern¬ 
ment intended to make an absolute transfer in 1863 without any reser¬ 
vation of a reversionary right to make a new appointment, and that whether 
Her Highness Kamakshi Bayi Saheba took the trust property for a widow s 

estate or as etridhanam. the plaintiS was 

ANASUNDARAM AYYAB V. UUAMBA BAYI BaHER, 20 M.421-7 M.L.J. 

• • • 
324 

(2) See LIMITATION ACT (XV OP 1677). 21 M. 276. 

- 12 .—Reversioners. 

(1) See GIV. PRO. CODE {ACT XIV OF l882), 20 M- 269. 

(2) See DECREE, 21 M. 344. 

(5) See Hindu Law (succession), 20 M. 342, 493. 

(4) See HINDU Law (Widow), 2l M- 128. 

(6) See INAM, 21 M- 47. 

-13.—Self Acquisition. 


Paob 


See HINDU Law (Partition). 20 M. 76 


14 .—Stridhanam. 


See Hindu Law (Succession). 2i M. 58. lOO. 263. 

- 15 .—Succession. having daugh- 

( 1 ) »DOther died leaving a house. The 

ters by one paramour a succeasion to their mother, 

daughters sued for possession plaintiffs could not 

It was inUr alia, pleaded fo 

recover the house for the reason tha 

tive father of the first defen an , that the decision would 

.be pleietifis were eeri.le ^ the ebove p.ee wee 

have been the same even if the « MUDALI v. RANGANAYAKI 

based had been established. ARUNAOIBI w 

AMMAL, 21 M. 40 ^ 141-Suif 

(2) ^ heir-Adversepossession.-A Hindu 

^edin .eav.eg him — ^ . 

who wee the greedmother of ° pUiatiB, end (3) the widow of e 

pre-deoeeeed deoghter ^ The pUintiB. now ened in 1893 

pre-deoceaed son who wee the f^ defendent hed been in poeees- 

to recover posseseion ^ not berred by limitot.on end 

.ic„ eince his deetb: VENKeTeBAMATVA v. Ven- 

thet the pleintiBe were 

KATALAKSHMAMMA. 20 M. 4J3 
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Hindu Law— l5.--Succes8lon~(Cone{udad). 

(3) Law of wccesnon-Stridharuim- Enfranchiiemant of service inam.—Land 

which formed the emolameok of the office of moniegar was eoftaDohised 

in favour of a Hindu woono. who died leaving her surviving defendant 

No. a (her husband), the plaintiff (her ontnarried daughter), and two sons 
and two married daughters who were not parties to this suit. The plaint¬ 
iff sued to recover the land to which she claimed to be entitled under the 
Hindu Law of inhecitanoe: HM, that theiproperty belonged to the deceas¬ 
ed as her stridhanam descendible to her heirs, and (without deciding what 
control if any. defendant No. 2 had over the property) that the plaintiff was 
entitled to succeed according to the law of inheritance applicable to such 
property. SALEMMA v. LUTOHMANA REDDI. 21 M. 100 =*8 M.L.J. 14... 

(4) Law of succession-Stridhanam-Hasband’s n\eies~Bavdhu,-~k Hindu 

widow, married according to one of the approved forms, died without 
issue leaving her surviving the plaintiffs who were the daughters of her 
husband's deceased brother, and the ffrst defendant who was the adopted 
son of her aister’s daughter, and the second defendant who was the 
adopted son of her maternal uncle, and the third defendant who was the 
widow of her brother. The defendants having taken possession of her 
stridhanam property on her death, the plaintiffs now suei as heirs under 
the Hindu Law for possession : Held, that the plaiotiff^ were entitled to 
succeed. VSNKATASDBRAMANIAM OHBTTI V. THATABAMMAH. 21 M. 

263 

(6) Law of succession--Slnihayiam-Right of daughter to succeed,-In a suit 
for land it appeared that it had been given to one Sellayi, deceased, 
after her marriage by her father. The donee died leaving her brother, 
defendant No, 1, her son (since deceased), the husband of defendant No. 2, 
and the plaintiff her daughter. Defendant No. 1 was in joint posses¬ 
sion on behalf of defendant No. 2 : Beld, that the plaintiff was entitled 
to the land, MUTHAPPUDAYAN v. AMMANI AMMAL, 21 M. 68 = 8 M. 
L.j. 9 

(6) iJetwrstonury rights—Sister's grandson—Maternal uncle's son,—The plaintiff 
sued as the nearest reversionary heir of one V«udeva deceased to obtain 
a declaration that certain alienations made the widow (who was defendant 

No. 1 ) in favour of defendant No. 2 was not binding on the reversion. 

Defendant No. 3 was the son of Vasudava’s sister’s son, and was joined in 
the suit because he claimed to be a nearer heir than the plaintiff who was 
the sou of Vasudeva’s maternal uncle ; Held, that both the plaintiff and 
defendant No. 3 were athma bandhus of the deceased, but defendant 
No. 3 was the nearer reversionary heir. BALUSAMI PANDITHAB v. 
Nabayana RAO. 20 M. 342 = 7 M.L.J. 207 
■-16.—Widow. 

(1) Service—loams—Enfranchisement of the inam in favour of a widow—See 
INAM, 21 M. 47. 

{i) Transfer bu Hindu widow of part of her estate—Consent of reversioner.—k 

Hindu widow with the consent of A, the then nearest reversioner, sold part 
of the property inherited by her from her husband. A predeceased the widow 
and on her death B. O and D ware the nearest revaraionera, and they now 
sued to recover the property. It appeared that the sale was not justified 
by oiroumstances of legal necessity and that D had been born after the 
sale had taken plaoe i—Held, that the sale was not binding on the plaint- 
iffa or any of them. SffABUDAMUTHU NadAN v. SbiNIVASA PlMiiAX, 

91 M. 128 (F.B.) = 8 M.L.J. 69 
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Hindu Law—16.—Widow—(Cottc?u(j<!d). 

(8) Soo Civ. Pro. Code (ActXIV op 188Q), 30 M. 269. 

(4) Bee OOLLUfilVE DECREE, 20 M. 323. 

(6) See Hindu Law (Religious endowments). 20 M. 421. 

(6) Sea Limitation act (XV of 1877). 20 M. 470. 

-I7.-WIII. ^ , . 

(1) Btiuesl U> dav^hUrs-Co^tniction of mil -A Hind. t.sUtot 

three deughtere. By his will he gave eertain property ^ 

his younger daughters and their descendants 

the benefit of his elder daughter 8 and her son R as follows. All .t 
•• remaining rent should be oollsoted by 8 and her son R ; they 
“ necessary let the land to other tenants and have .t cultivated, and R 
“ shall pay the assessment and subject to the directions of hie mo her 
‘• shall Lloy the land and shall not in any way alienate the property 
R n.,d«neLId 3 ' Held that the testator’s daughter took a life estate 

“ "If.."• “ 

The heirs of the sou. 81 VA RAC v. VITLA BHATTA. 21 M. 425 

estate. KAMABAZO v. VENKATABATNAM. 20 M. 293 

(8) Construction ^b^bring^ng^'r new plaintiflon second 

rr,Ac.^i^ las., 20 4., 

(4) See CIV. PBO, CODE (ACT XtV OP 1882), 20 M. 467. 

(5) See Construction. 2i M. 399. 

(6) See HINDU LAW (IMPABTIBLE ESTATES), 20 M, 167. 

House-tax. MnmriPALlTiBS, MADRAS), 21 M. 367. 

(1) See ACT IV OP 1884 (DISTRICT MUNICIPALITIE 

(2) See ACT V OP 1984 (LOCAL BOABDS, MADBAS), 21 M. 2 ■ 

. J attached to the Jareditary office of nat- 

(1) Enfranchisement of mam lam persons-Suil by 

tamgar^Enfranchisemen lands onostituting the 

ihe of office to .^I^nebised in favour of the 

emolument of the office 0 In November 1890 the defendant was 

ptaintifi and ' ^be ja^ds would be iesned in his name, 

informed that a patta ‘“fApril 1891 (alter the te- 
and it was so iesned m the lb, piaintifl was appointed 

solution to enfranohiee the Ian 1894 for the oancellation 

to be the sole nattamgar an defendant, and for the 

of the onfranohisement patta .ssvi oompr.eed 

issue of a patta in hie . ^,, 4 . that the piaintifl was not 

therein and for posseesion of the ' gOBBATYAB y. RAMASAMI 

entitled to the relief sought. SAHKABA 

AYVANGAR, 20 M. 454 ^Lands constituting the 

(2) Enfrarwhiument of enfranchised in favour of a widow 

emolaments of the office 0 ^ o( bar husband which took 

who had been in po3ses,.on mo tb subsequently sold by her: 

place about 18 years previously, inoy 
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loaoi— (Concluded), 

Held, that the vendee’s title was good against the reversionary heii of the 
hnsband. DHABANIPRAaADA DUBOAMMA v. KADAMBABI VtBBAZU, 21 
M. 47 = 7 M.L.J. 233 

(3) See ACT XXIII OF 1871 (PENSIONS), 21 M. 310, 

(4) See Hindu Law (Succession), 21 M. lOO. 

(5) See Limitation, 20 M. 6 . 

(6) See Regulation VI of 1831 (Hebeditaby Offices Reoulation, 

Madras), 21 M. 134. 

Injunction. 

(1) See CiV. PRO. CODE (ACT XIV OF 1882). 21 M. 353. 

(2) See ReoisteatION ACT OH OF 1877), 20 M. 58. 

Insolvency. 

Insolvent — Vestbig order-^Subsequent attachment — Distnissal of insolvency 
petition-’Creditors' trusUes.^Pi. jadgment^debtor was declared an insolvent 
by the Court for the Relief of Insolvent Debtors, Madras, aod a vesting 
order was made. Fart of his property was subsequently attached in 
execution of a decree. Afterwards, his petition in iusolvenoy was dis¬ 
missed and the vesting order discharged- On the same date a creditor’s 
trust deed was executed, of which the plaintiffs were the trustees. They 
now sued to set aside the proceedings in execution and to cancel the sale 
of the property which had been sold in execution after the date of the 
trust deed : Held, that the suit was not maintainable. RAMASAMI 
KOTTADIAR V. MUBUQESa MUDALX, 20 M, 452“7 M.L.J. 229 

Insolvency Law, 

See Contract act (ix of 1872), 20 M. 84. 

Interest. 

(1) ' Post diem'—Mortgage—Limitation.—k mortgagee is entitled to interest 

post diem, if there is nothing in the document to indicate that the parties 
did not intend that interest should be paid after the due date. NITYAN- 
ANDA PATNAYUDU V. SRI RADHA ChERANA DEO, 20 M. 371 

(2) Suit for money payable under an oral contract. See CONTRACT ACT (IX 

OF 1872), 20 M. 481. 

(8) See MORTOAOE (GENERAL), 20 M. 149. 

(4) Bee MORTGAGE (SALE). 20 M. 120. 

(6) See Transfer op Property act (IV of 1882), 21 M. 364. 

Interpleader. 

See Act IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS), 20 M. 165. 

Jenmi. 

See Transfer op Property Act (IV op 1882), 21 M. 291. 

Jodi. 

Sea ACT IX OF 1887 (PROVINCIAL SMALL CAUSE COURTS), 21 M. 243. 

Joinder. 

See Giv. Pro. Code (Act XIV op 1882), 20 M. 376. 

Joint Promisee. 

See Contract Act (IX of 1872), 20 M. 461. 
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Joint Promisors. 

Bee OONTBAGT AOT (IX OF 1872), 20,M. 461, 21 M. 256. 

Jndlctat Proceeding. 

Bee GRIM. PRO. Code (ACT X OP 1882), 20 M. 383. 

Jurisdiction. 

(1) Bee ACT XUI OF 1859 (WORKMAN’S BREACH OP CONTRACT), 2<) M. 457. 

(2) Bee ACT V OF 1882 (FOREST. MADRAS). 20 M. 279. 

(3) Bee ACT VII OP 1887 (SUITS VALUATION), 20 M. 289. 

(4) See ACT I OF 1889 (VILLAGE COURTS. MADRAS). 21 M. 363. 

(6) See Civ. Pro. Code (Act XIV of 1882), 20 M. 89. 21 M. 398. 

(6) See FOREIGN JUDGMENT, 20 M. 112. 

(7) See SUITS VALUATION. 21 M. 271. 

Jory. 

See CONFESSION, 21 M. 83. 

Kandy. 

See FOREIGN JUDGMENT, 20 M, 112. 

Karnam. « 

(1) In a per„m,.cntly-seliled estate-Beymotion XXV of 8’ 

wTV/,/iflOi <5 to dismiss a kartuim—Delegation Of sue 

statuary coaUma a 

Z Z entitled to bring an action .or damages aga.nat h.m, 
KUMARASAMI PlLLAI v. ORR. 20 M. U5 

(2) See INAM, 21 M. 47. 

Kattubadi. , ... 

See ACT VIII OF 1865 (BENT BECOVEBY. MADRAS), 21 M. 116. 

Laches. 

See SPECIFIC RELIEF ACT (I OF 1877), 21 M. 4 

‘■Trr.x.T.sz™..—"“>• ” “ “■ 

(2) See CIV. PRO. CODE (ACT XIV OF 1882), 20 M. 269. 

Land Acquisition Act (I oI 1894). 

See COURT PEES ACT (VII OF 1870), 21 M. 269. 

Landlord and Tenant. r„„.„,.,mrnia-Co.«pe»aa(ion /or 

(1) Malabar tenants’ right to f ^ regarda the right to the 

in^yroven^nts “'diaietion between a tenant under 

value of improvemen • tiaht of the landlord to set off 

a kanom and under ® ^nt due to him must prevail 

against the value ^ “J' ,,, o, hia right to oomponsation. 

aBaingtany alienation maae ov 

eTsSA MENON V. SHAHU PATTER, 21 M. 138 

■ at Relation between.-*, raiyat oultivating land m a per- 
® prime facie not a mere tenant form year to year. 
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Landlord and Tenant*—(Conelud^d). 

bu4 the owoet of the kudivaram right in the land he oaltivatest VbNKATA- 
NABASIMHANAIDU V. Dandamtjdi Kotatta, 20M. 299-7 M.L.J. 261... 

(3) Bee ACT I OP 1387 (MALABAB COfilPENSATION FOB TENANTS’ IMPBOVB- 

MENTS. MADBAS), 20 M. 435. 

(4) See CIV. PBO. CODE (ACT XIV OP 1892), 20 M. 376. 

Lease. 

(1) Sea Malabar Law (Alienation), 2l M. 144. 

(2) See Registration act (ill op 1377), 20 M. 68 , 2i M. 109. 

(3) See Stamp act (I of 1879J, 21 M. 368. 

Leave to sue. 

(1) See CIV. Pro. CODE (ACT XIV OP 1882), 21 M. 406. 

(2) Limitation Act (XV op 1877), 20 M. 48. 

Legal Representative. 

(1) See Civ. Pro. Code (act XIV of 1882), 20 M. 61. 20 M. 446. 

(2) See Collusive Decree, 20 M. 823 

Lessee. 

Bee Eabnams, 20 M. 145. 

Letters of Administration. 

See Evidence act (I of 1872), 2i M. 492. 

Letters Patent. 

(1) S. 15—Appeal under Letters Patent—Civ. Pro. Code, s. 688 Powers of 

Appellate Ooartnnder s. 688— Bee OlV. PBO. CODE (AOT XIV OP 1882), 

20 M. 162. ^ ^ 

(2) 8. 16-Oiv. Pro. Code—Aot XIV of 1882. a. 688-See OlV. PbO. CODE (AOT 

XIV OP 1882). 20 M. 407. 

License. 

(1) See ACT IV OF 1884 (DISTRICT MUNICIPALITIES, MADBAS), 21 M. 293. 

(2) See ACT I OP 1886 (ABKABI. MADRAS). 21 M. 63. 

Lien. 

Bee Limitation aot (XV of 1877), 21 M. 141. 

Limitation. 

(1) Ad^erM posuasion-Iiont Becoverg Act (»Iadrai)-Act VIII 1866 -OmM- 
»ion bu inamdar to obtain registration of title under Regulation XXYI of 
1802—Effect o/.— An inamdar had not obtained registration of his ti o 
under the registered landlord, and could not therefore sue to enforce accept- 
ance of pattas, and had not collected rent from the tenanls for more 
than 12 years : Held, that the tenants had not by reason of these facta 
acquired tights against the inamdar by adverse possession. SbiNIVASA- 
BAGAVA AYYANGAB V. MUTTUSAM PADAYAOHI, 20 M. 6 ^ ••• 

<2) Advene vo9se99icfi^Suit lor ejectment by a jenmi-Defendant in poswwm 
under Government cowie.-The plaintiffs sued for possession of land 
which was found to be their jenm. It appeared that the defendant had 
been ia possossioo for more than twelve years under a oowle frotn 

ment, which provided that the grant of the cowle should not affect the 

jenmi’s right, but that the defendant had never tecogoissd the plamtifls 
title: fleU. that the suit was barred by limitation. MUNIAPPAN 
OBBTTIy. MOPPHi NAYAB. 21 M. 169“9 M.L.J. 117 
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Uiaitatloii—fConcZutitfd). 

(3) OtS^r to pay monay^Mowy paid ajter duo dato .—When an order has been 

made lor the payment of money in a suit on a certain date and the Court 
was oloaed on that date, a payment made on the following day would be a 
good payment for the purposes of the order. ARAVAMUDO AYTANGAB 

V. 8AMIYAPPA NADAN', 21 M. 385 

(4) Regulation VI of 1831 (Madras), s. 3-ViUage servioo inam—Village black¬ 

smith—See REGULATION VI OF 1831 {HEREDITARY OFFICE. MADRAS), 

21 M. 134. ^ 

(6) Bee AOT VIII OP 1865 (RENT RECOVERY, Madras), 20 M. 449, 21 M. 

413. 

(6) See Crv. PRO. CODE (AOT XIV OP 1882), 20 M. 448. 

(7) Bee HINDU LAW (PARTITION), 20 M. 469- 

(8) See INTEREST, 20 M. 371. 

(9) Bee LIMITATION AOT (XV OP 1877), 20 M. 40, 20 M. 246. 

(10) Bee SPECIFIC RELIEF ACT (I OF 1377), 21 M. 42. 21 M. 373. 

(11) See TRANSFER OF PROPERTY ACT (IV OP 1882), 21 M. 253. 

Limitation Act (XV of 1877). 

(1) S.4 Civ. Pro Code. »■ H-CoaH-Pue Act-Aot VII 0/ 1970, «. 6. 

Prestniation of plaint improperly tlamped.—A suit ‘ ° ’ 

within the mseniug of the expl.n.tioo to e. 4 ^ 

by the presentation of a doeumint purporting to be a plaint, . that daeu 

ment, while not nndervalning the olaim, is written 

not bear the proper Osnrt-fee. VENK4TABAMAy*A v. KBISHNAYYA, 90 

K 8. fXlL“' ‘I, , "S o" 

allowed by law for the day being a gazetted holiday, 

„) s. "tr * S:. w 

Court to whTm th€ ^ ^be expiry of the period of limitation 

order to the Subordinate Court, in which objeo- 

and transferred It for dispoa a*,-- barred The Subordinate Judge 

tion was taken that the appea n and he heard the appeal 

held that he eonld not -‘-^“.‘^.^“^'“sXiinate Court had jurisdie- 
and remanded the suit. Bel , that the objection was 

‘'“”r““7ttarttororrelbishoald beset aside. Kb.SBNA 
sound ftod toflkt tn0 or *. %# r t iqq 

BHATTA V. SUBRAYA. 21 M. = l877-^ppfica6ififp o/ 

(4) 3,B-8uitunder s, 77 o/ on re-openiny of Court,~Whea the 

LimitalioH Act, s. 6 -FUtng of Ra^jistration Aot, 

period of limitation, ® saotion, expires ou a day whan the Court 

1877. for suits Limitation Aot. 1877. does not apply, and the 

is closed, 8. 5 of the In la Court to-opens. is barred. APPA 

.nit, if RAU V KBiaHNAMfJBTHI. 20 M, 249-7 M L J. 94... 

RAU SANAYI ASWA RA • (Ucdro,). M. 18, 69-D«Iac- 

(6) S8.6. copy of juigmint appealed epamsf.-A 

tion of time occupied en obt „rears of rent ened under 

tenant whoae of appeal against the distraint. The 

Rent Recovery Act, b. ao. 
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Limitation Act (XV of 7)— [Continued). 

Reveaue Court decided in hSs favour. The landlord preferred an appeal 
under s. 69 more than thirty days after the date when the deoisiou was pro¬ 
nounced. He claimed that the time occupied in procuring a copy of the 
judgment appealed against should be deducted in the computation of the 
thirty-days’ period of limitation : Held, that the appellant was not entitled 
to have the deduction madoi and that the appeal was barred by limitation. 
KaaiABA AKKAPPA NAYANIM BAHADOR V. SITHALA NAIDU, 20 M. 476. 

(6) 8s. 7, .19, szh. II, art. 165 —Dispossession in execution^Application on 

behalf of a minor. —Limitation Aot, 1377, eoh. II, art. 165, is ap¬ 
plicable to a case where the applicant is a patty to the decree which is 
being executed as well as when be is,a stranger. But an application 
made on behalf of a minor objecting to dispossession more than thirty days 
after it took place is not barred by limitation by reason of Limitation Act, 
1877, 3 . 7. Ratnam atyar V. Krishna Doss Vitaii Doss, 2i M. 494 

= 8 M.L.J. 75 

(7) S. 10—Suit between co* trustees—Breach of trust—Court-Fees Act—Act VIII 

of 1870, 8. 5—Objection as to Court fee paid on appeal. See BREACH OP 
TRUST, 20 M. 398. 

(8) 8, li—Cause of like nature—Misjoinder of causes of acHon^Want of leave 

under Civ. Pro. Code, s. 44.—In March 1891 the plaintiff sued the defend¬ 
ant to recover the sum of money due on the taking of an account be¬ 
tween the plaintiff and the defendant, who was his agent, and to recover 
possession of certain land. The plaintifi did not obtain leave under Oiv- 
Pro. Code, 8. 44, for the institution of this suit which was according¬ 
ly dismissed for misjoinder of causes of action. The plaintiff now insti¬ 
tuted on 5th April 1893 two suits, the one for the money and the other 
for the land: Held, that the plaintiff was entitled under Limitation Act, 
8. 14, to have the time occupied in the previous proceedings deducted 
in the computation of the period of limitation applicable to his suit for 
money which accordingly was not barred by limitation. VBNKITI NAYAK 
V. MURUGAPPA CHETTI, 20 M. 48 (F.B.) 

( 9 ) g, 19 -Acknowledgment — Deposition signed by the debtor.—To satisfy the 
requirements of s. 19 of the Limitation Aot, an acknowledgment of a debt 
must amount to an acknowledgment that the debt is due at the time when 
the acknowledgment is made. A record made by a Judge of the evidence 
given by a debtor as a witness at the trial of a suit and signed by the debt¬ 
or is a writing signed by the debtor within the meaning of s. 19 of the 
Limitation Aot. Pbbiavenkan Udaya Tevar v. Subramanian 
CHETTI, 20 M. 239 = 6 M.L.J- 266 
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(10) 8. 28, sch. II, art. 10—Civ. Pro. Code—Act XIV of 1882, s. 214 — Right 
of pre-emption asserted by one in possession under an otti mortgage in 
Malabar .—Land in Malabar was in the possession of the defendants, and 
was held by them as otti mortgagees under instcuments executed in August 
1873 and January 1876. The plaintiff having purchased the jenm right 
under instruments executed and registered in May and June 1877, now 
sued in 1693 for redemption: Held, that the defendants’ right of pre-emp* 
tion was not extinguished under Limitation Act, s. 28, and that they were ^ 
not preoluded from asserting it by art. lO owing to the lapse of tune, 
and that Civ. Pro. Code, s. 214, was inapplicable to the case, because 
the persons asserting a right of pre-emption were in possession. KRISHNA 
MBNON V. KBSAVAN, 20 M. 305 
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Umltatlon Act (XV of 1877)—(Con(in««i). 

(11) S. 28, sch, II, art. Right to a temple office aiui its endowmonls 
—Adverse possession—Civ. Pro. Code—Act XIV of 1883, s. 13, expl. 
II—Rea judicata.—Certain offices in a temple and the endowments at¬ 
tached thereto were held jointly by the members of two branches of a 
family, represented respectively by the plaintifi and the defendant. Long 
previously to 1873 the defendant’s branch got into sole possession, and m 
that year a family settlement was arrived at by which it was arranged 
that the offices should be held in rotation and the lands in equal shares; 
and. in accordance with this settlement, a certain village forming part of 
the endowment was delivered to the plaintiff’s branch of the fainily. In 
1889 the defendant brought a suit to recover a moiety of that village and 
an issue was raised whether he enjoyed the offices and the landed proper¬ 
ty in his independent right or as a servant for wages. His suit was d^- 
missed on the ground that the offices and emoluments were indivisible 
and went by right to the older branch of the family. The pla.nt.fi now 

sued in 1895 to establish his right to the entire offices f*®'' 

session of the other village: Held, that it was open to the defendant 

assert in this suit a title by adverse possession as that had ^ 

ground of attack, though not the basis of h.s claim m the former suit 
Ld that the defendant bad acquired a divisible right 

'i illflPal- Held that the suit could not proceed without setting 

sale was illegal. Ueia, ^ 

AYYAR V. KARUPPA GOUNDAN, 20 M. 33 ■ 

(13) ScH. 11. art. is'tbe'cause of 

Itou aud wb"h tbe plaiutifi wa, 'Joel! 

sale: HcW, acoocdingl, that a sm. b„ugM . 

Sion of tbo p.aint«’o sbare o .aud^ sold 

decree against his uncle in 188 . (F.b.) = 7 M-L.J- 53 

Hussain V. Hussain BAHE , .. ig„ants jointly— Execution against 

(U) Arts. 61,99, 12Q-Decree for rent ^ zemindari 

one dfl/endanf—Suif by hm /o aixty-eigbt persona, including the 

village obtained a decree join y ^ accrued due on 

present plaintifi and defen an s, brought to sale property of the 

LdsinfboviUagoandia execu^.^^^^^^^^^^^^ ,,3 ,„e.p.oceeds 

plaintifi and on 28tb October h 183-10-10 only, and 

Rs. 2,650. The share ^be defendants on 28th October 1892 

he instituted the present sujt again Jh ^^ontribute: Held, that 

to recover the amount which th y ^bat whether 

Limitation Act. sob, H, art. 99. d g hmitation. 

„t. 61 or art. 120 NaidU. 20 M. 23 

PATTABHIBAMAYYA NAI • Property Aci-Act IV of 1883, s. 68 

(16) Sch. n. arts. 97. 116. 130 disturbance o/po««s*o» —The 

-Suit for mortgage mtmey by mortgagee on 
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Ltmltation Act (XV of {Continued), 

defeDdaots demised certaia land to the plaibtiS under a registered kanom 
deed io 1888. The plaintiff was evicted in February 1893. He now sued 
in 1896 to recover the amount of the kanom: Bold, that the period of 
limitation applicable to the suit was six years and that the suit was not 
barred by limitation. UNICHAMAN v. AHMBD KUTTI KAlfl, 21 M, 242 = 
8 M.L-J. 81 

(16) 3ch. II, art. 111--Enforcement of vendor's In 1887 the plaintiff sold 

Und to defendant No. 1, who, io 1894, while part of the purchase money 
remained unpaid, sold it to defendants Nos. 2 to 4, who had notice of 
this fact. The plaintiff now in 1895 sued to enforce his vendor's lien : 
Held, that the suit was barred by Limitation Act, 1877, sob. IF, art. Ill, 
NaTESAN ChETTI V. 80 UNDARABAJA AYYANQAR, 21 M. 141 = 7 M.L.J. 
276 

(17) 8ch. II, arts. 115, 116 — Covenant implied in registered sale-deed^ 

Transfer of Property Act—Act IV of 1882, 3. 55—Implied covenant for 
lill^—Damages for breach—Civ. Pro. Code—Act XIVo/ 1882,3. 13 Rea 
judicata.-On 6th February 1889 the defendant sold to the plaintiff, 
under a registered conveyance containing no express covenant for title, 
land of which he was not in possession, and the purchase money was 
paid. The plaintiff and the defendant sued to recover possession, but 
failed on the ground that the vendor had no title. The plaintiff now sued 
on 7th February 1895 to recover with interest the purchase money and 
the amount of costs inourred by him in the previous litigation : Beldi 
that the suit was not barred by limitation, that the defendant was not 
entitled to give evidence of bis alleged title, and that the plaintiff 
was entitled to the relief sought by him. Kbishnan NAMBIAB v. 
KaNNAN, 21 M. 8 

(16) Artt 118—Suit for possession by Hindu widow as hetress—Defendant sn 
possession under an alleged adoption—Limitation.—A Hindu died in 1884, 
leaving the plaintiff, his widow, and oertain landed and other properties. 
The defendant claimed, to the knowledge of the plaintiff in 1885, to have 
been adopted by the deceased, and from that date he had claimed as an 
adopted son to be entitled to the estate of which the plaintiff never 
enjoyed possession. She now sued in 1893 for possession with mesne 
profits alleging in the plaint that the adoption had been falsely set up. 
but seeking no declaration with regard to it: Held, that the suit was 
barred by limitation. PabvathI AMMAL v. SaMINATHA GURUKAIi, 20 
M. 40 = 6 M.L.J. 272 

(19) Art. 182-Limitation~Hypothecation bond for payment on certain daU— 

On default in payment of interest whole amount payable on demand— 
Meaning of “payable on demand,**—Vfhen a hypothecation bond provided 
for the repayment of the principal sum on a oertain date with interest 
in the meantime payable monthly, and further provided that, on default 
in payment of interest, the ptinoipal and interest should become payable 
on demand : Held, that the period of limitation prescribed by art. 132 of 
the Limitation Act began to run from the date of the default. PBRXJMAL 
ATYAN V. AliAGIUISAHl BHAGAVATHAR, 20 M. 246=7 M.L.J; 222 ... 

(20) 8oh. II, art. 132—Suit on a hypothecation bond, dated 1876, toseeure money 

payable on demand.—In a suit to recover principal and interest due on a 
hypothecation bond exeonted before the Transfer of Property Act was 
passed to secure a loan payable on demand, it appeared that the plaint 
was filed more than twelve years after the date of the document sued 
on: Held, that the suit was governed by Limitation Act, soh, 11, art. 
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Umltfttlon Act (XV of l877)-(Cott(inuc(i). 

183, and that an aotaal demand was not necessary to establish a starting 
point for limitation and that the suit was barred by limitation. PerI- 
ANNA GOUNDAN v. MUTHUVIR4 GOUND4N. 21 M. 139=7 M.L.J. 
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(S3) 


oiu 

Sch. II, arts. 132, lil—Mortgage—Suit for sale.—On 2nd July 1879 the 
defendant mortgaged to the plaintiff certain property to secure payment 
of a debt with interest. The instrument purported to be a mortgage with 
posoession. and it contained a covenant to repay the mortgage amount on 
the' 8th March 1883. The plaintiff never obtained possession and he 
brought a suit on the 29th June 1891 to recover the principal and interest 
bv the sale of the land; BM. that the snit was governed by art. 132 
and not art. 147 of Limitation Aet, soh. II. and was accordingly barred 
by limitation. RAUAOHANDBA RAYAOUBU V. MODHU PADHI, 21 M. 

V « • • 

Sdi^lf orf- ISi-SaU by mortgage as owner.-A mortgaged land to B 

a anld it to C, and anbaeqaently sold it to B ignoring the previous 

0 now onsht a suit lor redemption and B, who had been in pos- 
sale. 0 no g limitation ; field, that the suit was 

“J", S.S ““ **” 

i. h, reversionar on the death of female heit-Adverse posses- 
^tn-Hindu Llw-Law of snceeasion. See HINDU LAW (SUCCESSION) 

142 lU-Adversepossission-Jctso/ownership.-TbedehDi- 

(24) Sch. II. ^ piece of land situated between bis house 

ant had used “ * ^ J hi, brother, lor a period of more than 

and that of “>0 P' 8'^ build on it, whereupon the 

twelve years. In pogsessioo : field, that the suit was 

S'ofhaLThrUmiltion. CBOKKADINOA NAICKEN V. MUTBUSAtn 

NAICKEN. 21 M. 53 partition between co-owners-Possession 

(25) Soh. n. arts. 142. ' J^iv Pro. Oode-Act XIV of 1882. s. 43 

of tenants-Adverse possession J.v.^Pr^o ^ ^^3 

-Cause of aotion.--See^ ^^^^^_^ ^or execution " str^k off tl. file 

(26) Sch. II. arle. 178 >73 IF ^Bcnewal of prevu,u, -applrcal^.- 

Further oppheatton jor e of a District Munaif was made 

An applioation for ,be file on 20th July 1893, on a stay of 

in April 1893. but -dered by the Subordinate Judge. After the 

execution having ee .. • Sabordinate Court, the decree* 

termination 01 1"% July 1896: field, that the 

holder applied aga „cardt.das a continuation of the former, and 

latter 8ASIVABNA TEVAB v. AbULANANDAM 

was not barred oy 

PILLAI. 21 M. 261 = 8 MX.L ,je»-0<mlinua«on o/ previous 

Soh. II. dW. f "/ 'pplfo^on was made for exeontion of a 

appfioa«o«.-In June 1892. .b/epplioant being relegated to a suit to 
decree, and it was ^^^'^‘^bnt in September 1892 he put m a 

eetablish his right. He ^d n dismissed. He then sued, and m 

fresh application to ^ bis favour. He now put in a petition 

March 1898 a decree was p«sod September 1892 be revived 

in October 1896, praymg that lu P limitation. SUB- 

^BAri^i aUBUNADA PlBDAl. 21 M. 287 = 8 

M.L.J. 25 
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Limitation Act {XV of (Concluded), PAGE' 

(29) Art. 179—Application for restitution—Period of limitation—Fraud—Civ. 

Pro. Code, a. 583—See CiV. PRO. CODE (ACT XIV OP 1882), 20 M. 448. 

(29) ScA. II. art. 179—Sfep in aid of execution— Application for lists of proper¬ 
ties attached,—kn application by a decree*holder for a list of the proper¬ 
ties attached in execution of his decree is not a step in aid of execution 
within the meaning of the Limitation Aot, soh. II, art. 179. RAMGA 
CHARIAR V. BALARAMASAMl OHETTI, 21 M. 400 = 8 M.L.J. 53 ... 639 


Lottery. 

See COMPANIES ACT (VI OF 1882), 20 M. 68. 

Lunatic. 

Act XXXV 0 / 1858—Guardian for property of lunatic—Lunatic trustee of a 
muU.—k guardian may be appointed under XXXV of 1858 to the pro¬ 
perty vested in a lunatic as the bead of a mutt. BiTABAMA ChARTA v. 
KESAVA CHARYA, 21 M. 402 

Malabar Law. 

1. —ADOPTION. 

2. —ALIENATION. 

3. —JOINT Family. 

4. —Mortgage. 

6—PARTITION. 

6—Will. 

-1,—Adoption. 

By the Karnavan of a Marumakkatayam tarwad—Want of consent by the rest 
of the tarwad — Civ. Pro. Code, s. 365— Legal representative. —A tarwad in 
Malabar subject to Marumakkatayam Law was reduced in number to two 
persons, tns., the karnavan and his younger brother the plaintiff. They 
quarrelled, and the former without the consent of the latter adopted as 
members of the tarwad his son and daughter and her children. On his 
death the plaintiff sued for possession of the tarwad property and for a 
declaration that the adoptions were invalid HeZd, that the plaintiff was 
entitled to the relief asked for. After an appeal was presented by plaint¬ 
iff. who had obtained a decree for possession but no other relief, he died 
leaving a will making certain dispositions of the property to whiob he was 
solely entitled on the assumption that the adoptions in question wore in¬ 
valid. and his executor was admitted as his legal representative for prose¬ 
cuting the appeal. PAYYATH Nanu MENON v. THIRUTHUPALLI 
Raman Menon, 20 M. 51 = 6 M L.J. 241 

- —2.—Alienation. 

(1) Powers of stani—Lease by sfani of forest land attached to the slanom, — A stani 

in Malabar is not a tenant for life impeachable for waste. He is a person 
who represents the estate for the time being* and it is open to him to make 
a lease of forest land for a term of years, and the mere fact that the aliena¬ 
tion is intended to hold good after his life-time will not invalidate it. 
ITTIRARIOHAN XJNNI V. KUNJUNNI, 21 M. 144 

(2) See Landlord and Tenant, 21 M. 138. 

“3.—Joint Family. 

Decree against karnavan binding on tarwad.—k decree in a snit in which 
the karnavan of a Nnmbudri illom or a Mammakkatayam tarwad is, in 
his representative oapaoity, joined as a defendant and which he honestly 
defends is binding on the other members of the fomily not sotnally made 
parties, Vasudbvan v. Sankaban, 20 M. 129 (P.B.) = 7 M.L.J. 102 ... 
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Malabar Law -4.—Mortgage. Paob 

(1) Ka)\oin-Mortgage—Redemption—lmprovemffnU^Dcprecialioi\ of, between 

decree a}id date of redeniptxoyi.—k lot i\iQ redemption of a kanom 

in Malabar was passed in December, 1894, when there were on the land 
improvements in the form of trees, &o., to the value of R^. 1,429. 

Within the six months limited by the decree for redemption the mort¬ 
gagor applied for execution, and it appeared that the value of improvements 
had diminished by the loss of trees to the value ofRs. 167. The loss was 
the result of want of water, and was not attributable to neglect on the 
part of the mortgagee : Held, that the loss should fall on the mortgagee. 
Kbishna patter V. Srinivasa Patter, 20 M. 124 ... 87 

(2) Sea ACT I OP 1887 (MALABAR COMPENSATION FOR TENANTS’ IMPROVE¬ 

MENTS, MADRAS), 21 M. 411. 

(3) See CIV. PRO. CODE (ACT XIV OF 1882). 21 M. 352. 

(4) See LIMITATION ACT (XV OP 1877), 20 M. 305 ; 21 M. 242. 

(5) See REGISTRATION ACT (III OF 1877), 20 M. 484. 

(6) See Transfer of property act fiv of 1882). 21 M. 291. 

---5.—Partition. 

SeeOrv. Pro. Code (act XIV of 1882), 21 M. 153. 


6.—Will. 


Pensions Act - Act XXIII 0 / 1871. s. 12-Potiticat pension payable to 
Zamorinof Calicnt-Power of disposition by a will.-The Zamotin of 
Calicut, although a member of a Kovilagom, is -entitled to dispose of his 
separate property by a will. The Zamorin. by bis will, bequeathed to the 
Dlaintifi the malikhaua due to him from the Government which might be 
in arrears at the time of bis death. The malikbana was a political pen¬ 
sion of Rs. 6.000 a month, payable quarterly. The Zamorin died on the 
6th of August 1892. The plaintiff now sued to recover the proportionate 
amount due on account of the pension for the current quarter up to the 
time of the Zamorin’s death : Held, that the plaintiff was not entitled 
to reeov^^^^^^^ SRIDEVI v. KbXSHNAN. 21 M. 105 ... 


430 


Marriage. 

See ACT XV OF 1872 (CHRISTIAN MARRIAGE), 20 M. 12. 

Material Irregularity. 

See CIV. PBO. CODE (ACT XIV OP 1882), 20 M. 169. 

Merchant Shipping Act, Amendment Act, (25 and 26 Vic., C. 63) 

.r / .hir.^-pnuitable title—Destruction after agreement for sale.— 

. ..i.— 

not oompleted in the manner preseribed by the Merehan Sh.ppmg 

the plaintiff was not entitled to recover. RamANADAN OHETTI v. 
NAGOODA MABACAYAB. 21 M. 395 
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Mesne Profits. 

See COUET-FEES ACT (VII OF 1870), 21 M. 371. 

^^''(Ij'soe OIV PEO. OODE (ACT XIV OP 

(2) See limitation act 'XV op 1877), 21 M. 494. 

(3) See PROMISSORY NOTE. 21 M. 391. 
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Misappropriation. 

See EXECUTION OF DECREE. 20 M. 224. 

Misjoinder. 

(1) See Limitation act (XV of 1877), 20 M. 48. 

(2) See Specific Relief act (1 of 1877), 2i M. 373. 

Mokhassa-inamdars. 

See ACT vm OP 1865 (RENT RECOVERY, MADRAS), 21 M. 116. 

Mortgage. 

1—General. 

2. —ANOMALOUS. 

3. —CONTRIBUTION. 

4. —Priority. 

5. —Redemption. 

6. —Sale, 

7. —Usufructuary. 


4 


-General. 

(1) Covenant to pay intereBi^Interesl * posfc diem *. —In a suit on a mortgage, it 

appeared that the instrument sued on was ezeouted to seoure a sum of 
money arrived at by oaloulating interest on sums previously due by the 
mortgagors, and it was expressed to be for securing the payment of that 
principal, together with interest as it might acorue annually. Thera was 
also a provision for oompound interest. The principal was payable on 
14th July 1866, and there was no express stipulation to pay interest after 
that date : Held, that the mortgagees were entitled to interest for the 
subsequent period. PBDDA SUBBARAYA OHBTTI v. GaNOA RAZDLUN- 
OARU, 20 M. 149 = 7 M. L. J. 18 

(2) Discharge of encumbrance by intending purchaser —‘ Bona fides .* —A having 

mortgaged land to 6 agreed to sell it to 0 and then to D, in whose 
favour he executed a conveyance bearing a date prior to the contract with 
0. C sued A and D to have the conveyance set aside and his contract 
specifically performed and a decree was passed in his favour. While the 
suit was pending, D paid off B and now sued A and 0 to recover the 
money paid by him :— Held, that the plaintiff occupied the position of 
the mortgagee whom he had paid off, and that the sum constituted a 
charge on the land. ByaMALARAYADU v, SUBBABAYUDU, 21 M. 143 ... 

(3) Interest ‘post diem’—Limitation. See INTEREST, 20 M, 371. 

(4) Bee STAMP ACT (I OP 1879), 21 M. 358. 

(6) Bee TRANSFER OF Property act (IV op 1882), 20 M. 274, 21 M.^32, 222. 

-—2.—Anomalous. 

Bee Transfer of Property act (IV op 1882), 21 M. l. 

—3.—Contribution. 

Bee Transfer of Property Act (IV of 1882), 21 M. 369. 


-4.—Priority. 

(1) Priority—Merger of former mortgage in decree—Right of subsequent mortgagee 
to keep the prior incumbrance alive. —Where there is a subsisting prior 
inoumbranoe and a subsequent mortgagee advances money for the purpose 
of discharging it, but it is for hta benefit still, to keep it alive, his right to 
keep iv alive is not affeoted by the fact that the priorinoumbtanoe had at the 


time taken the form of a decree. PURNAMAL OHUND v. VENKATA SUB* 
BABAYALU, 20 M. 486>=»7 M.L.J. 198 
(2) See Transfer op Property act (IV of 1882), 20 M. 274. 
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(1) Agreement by mortgagor to sell t',ic mortgage premises to the mortgagee-' 
Fetter ontlie equity of redemption,~k atipalation in a mortgage that if 
the mortgage money is not paid on the due date, the mortgagor will soil 
the property to the mortgagee at a price to bo fixed by umpires, ia 
unenforceable as constituting a fetter on the equity of redemption. 
KanARAN V. KUTTOOLY. 21 M. 110=8 M.L.J. 62 

<2) Malabar Kanom-Redemntion—Improvements—Depreciation of, between 

decree and date of redemption- See MALABAR LAW (MORTGAGE). 20 
M. 124. 

(3) To a eo-oionerSuit to redeem-Hxghi of one or more co-o«mers to redeem in 

absence of partition .-When owners of undivided shares m im¬ 

moveable property mortgage their share with possession to another 
undivided sharer, a smaller number than the whole body of co-mortgagors 
cannot sue to redeem the mortgage until there has been a partition of 
the property mortgaged among the several co-owners. THlLLAI Chktti 

V. RaMANATHA AYYAN, 20 M. 295 

(4) See ACT I OP 1887 (MALABAR COMPENSATION POR TENANTS’ IMPROVE- 

MENTS, Madras), 21 M. 4ii. 

(5) See OIV. PRO. CODE (ACT XIV OP 1382). 20 M. 82. 108, 21 M. 18. 

(6) See LIMITATION ACT (XV OP 1877), 21 M. 151. 

(7) See MALABAR LAW (Mortgage). 20M. 124. 

(8) See TRANSFER OF PROPERTY ACT (IV OP 1882). 21 M. 64, 369. 


6e—Sale. 

^ ^ n VU>}U](UJCe not bcitUJ] 0 Vlcd~PUTC}UlS 6 of 

property by d^ree-hold -r for inadequate pri^-B^U of 
mongageu pij j —A mortgaged land to B and 

Zu^O B suTo”mortg.g. aud obtained a decree for sale without 
Sn^ “e defendant C. of who. — he h. not.. 1 .e .n of 

the decree-holder, ^ sons and representative of 

A and B (both decease * * entitled to a decree for sale subject to the 

Held. (1) that tho plain i purchaser did not elect to redeem : 

right of the »P-entaMves f -^ ^ ,,, improvements; 

(2) that the purchaser was ^ iuterestat the agreed rate to the date 

l!’d:crel‘'BAXvvrCHETXUB V. PABTH.BABhTHX NhfCKEB. 20 M. 

„ see cTv. PBO-COOE (hCX XXV OP X8B., .0 2X M. dXB. 

,3) see I.m™ ACX ,XV OP 18„, n M. m ^ 

(4) See TRANSFER OP PROPERTY AO ( 

7.—Usufructuary. 


See TBAN8PBB OP PROPBBTV AOT (IV OP 1892), 21 M. 476. 


""“TsTe OIV. PBO. CODE (ACT XIV 

(2) Bee CONTRACT ACT (IX OP 1872), 20 M. 461. 

(8) See INTEREST, 20 M. 371. 
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Aluhammadan Law—l.—Inheritaace. 

Shiyas-InheriUiru:e b!! childtess wutos.-The ohildless widow of a Muham¬ 
madan of the Shiva school is not entitled to any share, in the land left 
by her husband. Mir Aijli Hussain v. SAJCDa BEaUM, 21 M. 27 ... 

-- 2. —Maintenance. 

See Grim. Pro. Code (act X op 1882),' 20 M. 3. 

Mysore. 

See Criu. Pro. Code (act X of 1882), 20 M. 444. 

Nattamgar. 

See INAM, 20 M. 454. 

Natural Stream. 

See ACT V OF 1832 (FOREST, MADRAS). 20 M. 279. 

Negligence. 

See Crim. Pro. Code (act X of 1882), 21 M. 74 . 

Negotiable Instrument. 

Benami traiisaction—Right of bmamidar to «?ie.-The payee and hojder of a 
promissory note is not debarred from suing on it by reason of the fact 
that a third person is really interested in it. BOJJAMMA v. VENKATA- 
RAMA^TTA. 21 M. 30 


Negotiable Instruments Act (XXVI of 1881 ) 

S. i~Promissonf note.-k debtor signed and delivered to his creditor an un¬ 
stamped document as follows The account executed on , . by . 

. . to . . . The amount which I have this day received from you 

in cash IS Rs. 700. This sum I am bound to pay you. Therefore, adding 

to this sum interest ‘at 8 annas per cent, per mensem’ I am liable to 

pay. This is the account in this manner executed with my consent” : 

Held, that the document was not a promissory note and was admissible 

in evidence. TIRUPATHI GoUNDAN v. RAMA RBDDI, 21 M. 49»7 M. 
L.J, 291 

Non-joinder. 

See Contract act (IX of 1872), 21 M. 256. 

Notary Public. 


See Evidence act (I op 1872), 21 M. 492. 

Notice. 


(1) See ACT V OF 1884 (LOCAL BOARDS, Madras), 21 M. 296. 

(2) See Penal Code (act XLV of i860), 20 M. 1 . 

Occurrence Reports. 

See Grim. Pro. Code (Act X of 1882), 20 M. 189. 

Parties, 

(1) See Crv. Pro. CODE (ACT XIV OF 1882). 20 M. 375, 437, 21 M. 46, 362. 

417. 

(2) See CONTRACT ACT (IX OF 1872), 21 M. 256. 

(3) See Mortgage (Sale), 20 M. 120 . 

(4) See Transfer op Property act (IV op 1882), 21 M. 64 

I’artnership. 


( ) Ao<^unt8 Oiv. Pro. Code—-Act XIV, 6f 1882, a. 215—Deorde for aoooanfe of 

is^lved partnership—Taking of aocounts.—See CiV. PRO.' CODE (ACT 
XIV of 1882). 20 M. 313. 
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iPiiftnershIp— (Conc2ud«d). 

( 3 ) SettUm^nt of accounts, —Promise U> pay balawe.--The plaintiff and defendant, 
having carried on business in partnership, settled their accounts and struck 
a balance of Rs. 196, which the defendant agreed orally to pay in a 
month. The plaintiff now sued in a Small Cause Court for the amount 
not asking for an account to bo taken :-^Held, that the suit was main¬ 
tainable. MARIMUTHU V. SAMINATHA PlLLAI, 21 M. 366 

(3) See Contract act (IX of 1872), 2i U. 256. 

.Patta. 

(1) Bee ACT VIII OF 1865 (RENT Recovery, Madras), 21 M. ilG, 148, 503. 

(2) See Civ. PRO. CODE (ACT XIV OP 1882), 20 M. 392. 

(8) See INAM, 20 M. 454. 

Penal Code (Act XLV of I860). 

(1) Ss. 99. 186, 353— Local Boards Act(Madra3)— Act V of 1884, ss. 77, 78, 81. 94. 

163—Service of notice of demand of house-tax—Omission to fill up the 
house-register completely—Illegal distraint—Rseistaoce to distraining 
officer—See ACT V OF 1884 (LOCAL BOARDS. MADRAS), 21 M. 29G. 

(2) S. 109—See CrIM. PRO. CODE (ACT X OF 1882). 20 M. 8. 

(3) S' 174 ~Non-aUenda 7 ice in obedience to an order of a public scrvant—Absence 

0 /public seruanL— The offence contemplated by s. 174, Penal Code, is an 
omission to appear at a particular time and at a particular place before a 
specified public functionary. Where, therefore, the public servant was 
absent on the date fixed in a summons:—I/eW. that the person summon¬ 
ed could not be convicted under this section though he failed to attend, 
having the intention to disobey the summons. QUEExN-EmPRESS v. 
KRISHTATPA, 20 M. 31 = 1 Weir 83 

.(4) S. ISd—Resistance to the talcing of property-Attachnient of goc^ds not being 
property of judg^nent-debtar.^A decree having been passed against the as- 
sets of a deceased debtor, execution was taken out and the officer of .curt 
proceeded to seize certain goods. The accused successfully resisted the 
Lzure asserting that the goods seized were bis own He was thereupon 
eharged with having committed an offence under the Penal Code 183 
but he was acquitted for want of proof by the prosecution that the 

goods wereassets of the deceased that the acquittal was wrong 

Ld should be set aside. QUEEN-EMPBESS v. TIRUCHITTAMBALA 
PATHAN, 21 M. 78=1 Weir 123 •" 

iS) s. m-Local Board, Act-Act V0l 1884 [Medras). 98. IW-DM- 
Ice tc notice -The President of a Local Board, act.og under Act V of 

issued a notice calling upon a person to remove oertam encroach. 

mente on a public road within - Penar'‘code,"!nd“ a 

an order within the convicted under that section. 

'■ ^ . ..iviTAN 20 M 1 = 1 Weir 140 = 1 Weir 797. 

Queen-Empress, v. subbamanian, 20 m. 1 

(6) Ss. 193. 2n-See OBIM. PBO. CODE (ACT X OF 1882), 21 M. 237. 

(7, s. 2ii_.nfsec)mrpen) ^ 

charge of dacoity ae lalee, and the Magis- 

Ze'lxrthe ckrrge'to be dismissed without taking any action against 

the parties i-pH-ed.^The pereon «Hc^pm.erred^ the c^arge^was now 
the inrnraud the knowledge therein mentioned, and he was convicted 
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Penal Code (Act XtV of \S60)MG(mcluded). 

and eentecced to lour years’ rigorous imprisonment:— Held* that the 
prisoner had instituted oriminal proceedings within the meaning of that 
section, and that the conviction and sentence were in accordance with 
law. Queen-Empress V. Nanjunda Rau, 20 M. 79 = 7 M-L.J. 16 = 1 
Weir 188 

(8> Ss. 268, 283—Eyicroachmcwl on public highway—Public nuisance, —Whoever 
appropriates any part of a street by building over it infringes the right of 
the public Quoad the part built over, and thereby commits an oSence 
punishable under Penal Code, s. 290, if net one punishable under 
8.283. Queen-Empress v. Virappa Chetti, 20 M. 433 = 1 Weir 
233 

(9> 5s. 302, 304, 324 —Good faith—Order of superior officer—Firhiff on an un¬ 
lawful asseynbly ,—A caused crops to be sown on land, as to the enjoyment 
of which there was a dispute between her and B. Persons having prooeed- 
ed to reap the crops on behalf of B, the servants of A went to the place 
with the Station-house Officer and some constables who were armed. The 
Station-house Officer ordered the reapers to leave od reaping and to dis¬ 
perse, but they did not do so ; he then told one of the constables to fire, 
and he hred into the air. Some of the reapers remained and assumed a 
de6ant attitude. The Station-house officer, without attempting to make 
any arrests and without warning the reapers that, if they did not desist 
from reaping, they would be firod at. gave orders to shoot, and one of the 
constables fired and mortally wounded one of the reapers. It was found 
that neither the Station-house officer nor the last-mentioned constable be¬ 
lieved that it was necessary (or the public security to disperse the reapers 
by firing on them : that the Station-house officer and the constable 

were not acting in good faith and that the order to shoot was illegal and 
did not justify the constable and that both he and the Station-house officer 
. were guilty of murder. Queen-EMPRESR v. SUBBA Naik, 21 M. 249 = 

1 Weir 42, 310 

Plaint. 

(1) SeeOlV PRO. CODE (ACT XIV OF 1892), 20 M. 467 : 21 M. 234. 

(2) See Ejectment, 2i M. 288. 

Pleader. 

(1) See ACT XVIII OF 1879 (LEGAL PRACTITIONERS), 20 M. 365- 

(2) See Grim. Pro. Code (Act X of 1863), 20 M. 87. 

Pleader and Client. 

Authority of pleader—^Contprontise entered into by pleader without the client s con- 
sent. —It is not competent to a pleader to eater into a compromise on behalf 
of bis olient without his express authority to do so. JAGAPATI MUDALIAR 
V. EKAMBARA MUDALIAB, 21 M. 274 = 8 M.L.J. 40 

Po-Brahman. 

See Civ. Pro. Code (Act XlV op 1882), 20 M, 269. 

Police. 

(1) See Confession. 2i M. 83. 

(3) See Cbim. Pro. code (AOT X OF 1882), 20 M. 387. 

(3) See Penal code (Act XLV op i860), 20 M. 79. 

PonUcal Pension. 

See Malabar Law (Will), 21 M. 105. 
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Poundage. 

SeeOlV. Pro. Codb (act XIV of 1882), 20 M. 153, 

Power of Attorney. 

8ee Evidence act (I op 1872), 2i M. 492. 

Practice. 

(1) Oiv.Pro. Code—Act XIV of 1882, ss. 59, 140—High Court Rules, Nos. 39, 
43. 44, 47-300 CiV. PRO. CODE (ACT XIV OF 18S2). 21 U. 490. 

(3) See Contract, 20 M. 274. 

Pre-emption. 

Limitation Act—Act XV of 1877, 3. 28, soh, II, art. 10—Civ. Pro. Codo—Act 
XIV of 1882, s. 214—Right of pre-emption asserted by ooe in possession 
under an oUi mortgage in Malabar—See LIMITATION ACT (XV Oh 

1877), 20 M. 305. 

Preliminary Point. 

See Civ. Pro. Code (Act XIV of 1882), 20 M. 25, 407. 

Principal and Agent. 

See Contract act (IXof 1872), 20 M. 97. 

Privy Council. 

Practice-Preparation of the copy ol the record-Papers to be omMed.-Ia a smt 
in which the Original Court had framed and decided several issues the 
High Court on appeal oonBned their decision to the questiODS which, in 
their opinion, governed the case, leaving other issues undeoided as not 
aflecting the result after the decision to which they had come. After¬ 
wards the suit was admitted tc appeal in conformity with s, 603. Code of 
Civil Procedure. In the preparation ol the printed copy of he the 

question arose whether the copy should be made of 

Ini, so much cf it as was material to the correctness otthe Court 

decision. Their Lordships directed that only so much o he ongina 
record as bore upon, and was material to the 

RAOA RAO Venkata Sobiya Mahipati 

DDR V. COURT OF Wards, 20 M- 395 (P. C-J™ 

0. J. 252 

Procedure. 

(1) See Civ. pro, code (ACT XIV OF 1682 ), 20 M. 313. 

(2) See Crim. Pro. Code (act X of 1882), 20 M. 

(8) Bee SUITS VALUATION, 21 M. 271. 

Profession-tax. at m ^ 

See ACT IV OP 1884 (DISTRICT MUNICIPALITIES, 

estate to hiB mother and guar abeenco of an endorsement. 

that the suit was maintainable m the absence 
GURUMDBTI T. SIVAYYA, 21 M. 391 

(a) Bee CONTHACT ACT (IX OP *®^**’’f® 

(3) Bee Nbootiablb Instrument ai . ^ 

(i) See NBQOTIABUE INSTRUMENTS ACT (XXV* or 
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Public Document. FAdB 

See Grim. Pro. Code (Act X op 1882), 20 M. 189. 

Public Highway. 

See PENAL CODE (ACT XLV OP 1860), 20 M. 433. 

Public Nuisance. 

See PENAL Code (Act XLV op i860), 20 M. 433. 

Public 5ervant. 

(1) See ACT V OF 1884 (LOCAL BOARDS, MADRAS), 21 M. 428. 

(2) See PENAL CODE (ACT XLV OP 1860). 20 M. 31. 

Quantum Meruit. 

See ACT XVIII OP 1879 (LEGAL PRACTITIONERS), 20 M. 365. 

Rateable Distribution. 

Bee Civ. Pro. Code (Act XIV of 1832), 20 M. los. 

Receiver. 

(1) Appointment of—Pensions Aob—Aot XXIII of 1871, s. 4—Suit relating to 

ioam land granted before the time of the British Government—Oonfirma* 
tion of inam—Construction and enforceability of compromise of suit bet* 
ween members of grantee’s family—Removal of manager—See ACT XXIII 
OF 1871 (Pensions), 2i M. 310. 

(2) Moneys collected by receiver in execution of decree misappropriated by him 

—Discharge of judgment-debtor—See EXECUTION OF DECREE, 20 
M. 224, 

Refund. 

(1) See Act IV OP 1884 (DISTRICT MUNICIPALITIES, MADRAS), 21 M. 6. 

(2) See Succession certificate act (Vll of 1889), 2i M. 24i. 

Registration. 

(1) Bee Registration act (III op i877), 20 M. 250, 264, 484, 21 M. 109. 

(2) See Specific Performance, 20 M. 19 . 

Registration Act (III of 1877). 

(1) Sa. 3, 17 (d)— Interest in land—Timbtr — Lease—Specific Relief Act—Act 1 
of 1877, s. 36- Injunction. —The plaintiff (who held on lease a share 
in a village and in the trees standing in the village tank), in consider¬ 
ation of Rs. 200, and a promissory note for Rs. 3.200, executed 
in favour of the defendant a document by which he assigned to 

the latter tho right “to out and enjoy the trees, dto.,” fora period 
of four years from its date. The instrument was not registered. 

The defendant felled the trees which were mature at the date of the 
instrument and subsequently felled others since matured. The plaintiff 
DOW sued for a declaration of his title to the remaining trees and 
for an injunotion to restrain the defendant from intermeddling 
therewith, alleging that he had sold to the defendant orally the 
tight to fell only suob trees as were then matured :— Eeld, that the 
unregistered instrument purported to convey an interest in immo- 
“ veable property, and was not a lease and was inadmissible in evidence; 

and that the plaintiff was not entitled to relief by way of injunction 
or otherwise. SEENI GHETTIAR v. SANTBANATHAN OHETTIAR. 20 M. 

68 (F,B.) = 6 M.L.J. 281 ... 41 
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(Registration Act (III of 1877)— 

(9) S, n^D^cd of rolinqiiishment bi/tennnl lo Uvul-liolder.—XQ instrameot by 
whioh a tQuaQC ia a zomiulan, ia co isidjratioD of tha zamiuJar waiviug 
bis right to arrears of rant acctuai dua, raliDQuisbes the land to hini, is 
not admissible in ©vidouca, unless it is registered in accordance with law, 
^although it may havj boiu drawn up and Jalivjrel to the servants of the 
zemindar before he had signiaed his consent to waive his right to the 
arrears. RANOAYYA ATI’A Rau v. Kameswara Rau, 20 M. 367 = 7 M. 
L.J. 69 


(9) S. 17 ic)—Agreement to renew a hviom and to credii as rcncival fees a .sum oj 
moi\ey then diu' by plaintiff to defendant - of registration — 

bility in evidence.—Per cur : A written agroomeot to renew a kaoora and 
to credit as renewal fees a sum of money then due is not an acknowledg¬ 
ment of money paid for the creation of an interest in land within the 
meaning of s. 17 (c) of the Registration Act, and therefore is admissible 
in evidence though unregistered : Held, that in such an agreement, the 

agreement to renew is severable from the rest of the agreement and the 

document, though unregistered, is admissible in evidence of the agreement 
to renew even if it were inadmissible for other purposes- KRISHNAN 
NAMBUDRi V. Raman Menon, 20 M. isi- 

(4) S. 17 .d )-Transfer of Properly Act-Acl IV of 1882. s., 4 " 

Shop for three ycars-negistraHon.-hei.seB falling 
Transfer of Property Act are compulsorily registrable 

Government notification issued under the proviso ° ^ 

Registration Act. VaiRANANOA NaDAR v. MiVAKAN ROWTER. 21 M- 

109 

(5) Ss. 35, 40, il— -Registration of wills after ileatk of bv 

terin, officer into Aisatility of testator.-Tire P'-; Ln » 

wills wh.eh, uader s. 40 of that Act, are presented « 
the death of the testator by persons claiming un e 
PlIiLAI V. ARUNACHALLAM PiLLAI. '20 Jl. 25 

^ F ; .,7 -When a deed of sale of immcveable 

(6) S, ^ tbe time allowed for the 

property for more than Rs. lUU against the 

registration of the same, the P--^ br.ng^^^^^ ^ 

vendor to compel the eieontioo an g .^odor has resold the pro- 

after the exeention of the lost sale- - , thereof to another who 

peitj.by a registered deed and Is entitled, as against the 

has notice of the sale to the plainttbe property. 

subsequent purchaser, to a d , TjTrnm 20 M 250 

NALLAPPA REDDl V. RAMAEINGACBl RBDDI, 20 M. i 

A- Act III of 1877— Applicability 

(7) S. 77-Suit under s. 77 of Registration Ac- Court. Bee LiMi- 

of Limitation Act. s. S-Filing of suit on reopening 

TATION ACT (XV OF 1877). 20 M- 349. 

Regulation XXV of 1802 (Permanent Settlement, Madras). 

Ss. 8, 11—See KarNAM, 20 M, 145. 

Regulation XXVI of 1802 (Land Registration, Madras). 

See LmiTATION, 20 M. 6. 

Regulation XXIX of 1802 (Karnams, Madras). 

B. 6—See EARNAM, 20 M. 146. 
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Regulation VI of 1831 (Hereditary Offices, Madras). 

S. 3— Village service inam — Village blacksmith — Limitation. —The mortgagee, 
of maoiam land attached to the hereditary office of village blaoksmitb 
sued in the Court of a District Munsif for possession, to which he claimed 
to be entitled under his mortgage ; and there was evidence that he bad 
been in possession for many years up to a date not long prior to the suit: 
Held, that, as the plaintiff could have sued only under Regulation VI of 
1831 in a Revenue Court, he could not, under Limitation Act, 1877, 
s. 28, acquire a title by prescription to the land. PiCHDVAYTAN v. 
VILAKKUDAYAN ASARI, 21 M. 134 = 7 M.L.J. 196 

4 

Relinquishment. 

See Registration act (III op 1877), 20 M. 367. 

Remand. 

See CIV. Pro. CODE (ACT XIV OF 1382), 20 M. 25. 152, 496- 

Rent. 

(1) See ACT VIII OP 1865 (RENT RECOVERY, Madras), 21 M. 136, 413, 503. 

(2) See ACT I OF 1887 (MaL.ABAR COMPENSATION FOR TENANTS IMPROVE¬ 

MENTS, Madras), 20 M. 485« 

Resident. 

See Foreign Judgment, 20 M. H2, 

Res Judicata. 

(1) See Civ. Pro, Code (act XIV of 1882), 20 M. 392, 21 M. 18, 91. 

(2) See Limitation act (XV of 1877), 21 M. 8, 278. 

Restitution. 

See Civ. Pro. Code (act XIV of 1882), 20 M. 448. 

Revision. 

(1) See ACT I OF 1881 (VILLAGE COURTS, MADRAS), 21 M. 363. 

(2) See OlV. PRO. CODE (ACT XIV OP 1882), 21 M. 113, 398. 

(3) See Cbim. Pro. CODE (ACT X OF 1882), 21 M. 124. 

Right to Office. 

Bee Limitation act (XV op 1877), 21 M. 278. 

Riparian Owner. 

See ACT V OP 1882 (FOREST, MADRAS), 20 M. 279. 

Rules. 

See Act Vin OP 1897 (REFORMATORY SCHOOLS), 21 M. 430. 

Sale. 

(1) See Act II OF 1864 (REVENUE RECOVERY. MADRAS), 20 M. 253, 20 M. 494- 

(2) See Oiv. Pro. Code (act XIV op 1882), 21 M. 5i. 

(3) See Limitation act (xv op 1877), 21 M. 8. 

(4) See Merchant shipping act, amendment, 25 and 26 Vic., O. 63, 21 M. 

396. 

(6) Bee BeGISTBATION ACT (III OF 1877), 20 M. 250. 

(6) Bee VENDOR AND PURCHASER, 21 M. 66. 

Sanction to Prosecute. 

See Grim. Pro. Code (act X of 1882), 20 M. 8, 339, 383, 21 M. 237, 
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SaalUry Inspector. 

See ACT V OP 1884 (LocAr. Boards, Madras), 21 M. 428. 

School Buildings. 

See ACT IV OF 1884 (DISTRICT MUNICIPALITIES, MADRAS), 21 M. 367. 


Set off. 

See Landlord and Tenant, 2i M. 138. 

Ship. 

Bee Merchant Shipping act amendment, 25 and 25 Vic., C. 63. 21M. 395. 

Small Cause Court. 

(1) See CIV. PRO. CODE (ACT XIV OP 1882), 21 M. 398. 

<2) See PARTNERSHIP, 21 M. 366. 

Specific Performance. 

(1) Of oontrad-Sale-deed ImuiuUntly suppressed 6v de/en<Jan( i«/orc r.g.sfra- 

tion-Cause of ac(.on.-Where tho defendant agreed to sel cer am and 
to the plaintiff and e«outed a sale-deed in favour of the pla.ntiff to that 
nSeot. Lt subsequently obtained possession of it before '^ 8 '^ 
fraudulently suppressed it : Held, that the plaintiff was 

foroe specific perlormanoe of the oontract by 

tinn of a fresh document. CBINNA KRISHNA REDDI v. DORASAMI 
ReDDI, 20 M. 19 

(2) See MORTGAGE (GENERAL), 21 M. 143. 

specific Relief Act (i of 1877). ^ -Interest 

act dn ok ibvt). .o 

deolarationofhis title t object ol the tranaaotion was to 

r: i---"rr 

i.;irc.Tr .1.Vi..» - »•“ 

aousht. LOBOV. BRITO. 21 M. 231 

^ A VTV of 1832 s Sl—Misjoinier^Tsnanls tn 

(3) S. 42-Civ. Pro. Code-Act / ihe heirs of the real mortgagee 

comm<m-Benamivwrtgage-Su%tby r causes of acUon.-ln 1880 

Biiidenoe of -^;”‘““‘“’:* 7 /:re"eou 1 ity of a nsnfrnctnary mort- 

A and B jointly advanoed money ^ ^ advanoed 

gage which was taken in ^^“uctuary mortgages whioh were likewise 
moneye on theaeeority tl„ee eons, ol whom the plaint- 

taken in the name of B. A brother 

IBs were two. The plam b mortgagors for a deelaratioo 

now brought suits in 1891 ag pb„,, 3 ion of the doonments and 

of their tight to the “>“7*** oollocted by B. It appeared that 

for tent of the land whioh had bofote 1839. that no tent 

theto had been on / befote suit, the mottgagots who had 

had been colleoted lot ^ execution of the mottgages 

remained in possession as lesse „bt 

having 7 “ ffL 3 42 lot want of a prayer fo. possession; 

batted by Specific Relief Act, s. 42, 
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Specific Relief Act (I of 1877)—(Conduded). ' PAGB 

(2) that the suits were not barred b; limitation save as to the claim for 
rent; (3l that the suits were not bad for the non-joinder of the plaintifi’s 
brother ; (4) that the transactions having been proved to be benami in 
character, the plaintiffs were entitled to a declaration of their two-thirds 
right under the mortgages of 1864 and a like declaration as to half of 
the mortgage of 1880 ; and (5) that the plaintiffs were entitled to posses¬ 
sion of the mortgage documents of 1884 and the other documents connect¬ 
ed therewith, but not the others. MAHABALA BhATTA v. KUNHANNA 
Bhatta, 21 M. 373 = 8 M.L.J. 139 620 

(4) S. 42—Suif for declaraiion^Laches and delay on plaintiffs' part —Inasmuch 
as in this country a period of limitation is prescribed even for suits where 
the grant of relief sought is within the discretion of the Court, mei’e lapse 
of time short of the period of limitation should not ordinarily be held a 
good ground for refusing relief to a plaintiff, ATHIKARATH NANU MENON 
v. EEATHANIKAT KOMU NayaR, 21 M. 42 ... 386 

<5) S. 56, ol. (6)—Trusts Act—Act II of 1882, ss. 91. 95—Civ. Pro. Code—Act 
XIV of 1882, s. 232—Decree obtained on a benami mortgage by benamidar 
— Suit by real mortgagee—Declaration— Injunction. See CiV. PRO. 

CODE (ACT XIV OF 1882), 21 M. 353. 


Stamp.Act (I of 1879). 

(1) S. 3. els. (9), ( 19 )—Seffiewenf—Gi/f—Conveyance.—An instrument whereby 

a life interest in land is created with remainder to the settlor and his heirs 
is a settlement within the meaning of the Stamp Aot. A transfer of land, 
in pursuance of a compromise of a widow’s suit for maintenance, is a 
conveyance and must be stamped accordingly. REFERENCE UNDER 
Stamp act, s. 46, 2i M. 422 

(2) S. 3, els. (12), ( 13 )—Lease-illoWgage.—An instrument, therein described as 

a lease, was executed in consideration of one hundred and twenty rupees, 
and it provided that the party paying that sum should remain in posses- 
sion of certain land for twelve years, but contained no provision for re¬ 
payment of that sum or for the payment ofrent:—Held, that the instru¬ 
ment was a usufructuary mortgage and not a lease. REFERENCE UNDER 

Stamp act, s. 46, 21 M. 358 (F.B.) 

(3) S. 46, sch. 1, arf.: 21 -Conveyance.—The amount payable on a convey¬ 

ance under Stamp Aot, soh. I. art. 21, is properly calculated on 
the consideration set forth therein; and not on the intriniso value of 
the property conveyed. REFERENCE UNDER STAMP ACT, s. 46. 20 M. 

27 (P.B.) 

Stanl. 

See Malabar Law (Alienation). 21 M. 144. 
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Statute 25 and 26 Vic., Cap. 63, 

S. 3. See MERCHANT SHIPPING act AMENDMENT ACT, 25 AND 26 ViO., 0. 63 
21 M. 395. 

Stay of Proceedings. 

Bee Crv. Pro. Code (Aot XIV of 1882), 20 M. 366, 

Step-In aid of Execution- 

See Limitation act (XV op 1877). 2i M. 400. 

Substituted Service. 

See OlV. Pro. OODE (Aot XIV of 1682), 21 M. 324, 419. 
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Snccesslon Certificate. 

(1) See Civ. Pro. Code (AOT XIV of 1982), 21 M. 403. 

(2) BucoBssioN Certificate act (Vit of 1889), 20 M. 282, 442, 21 M. 24i. 


Succession Certificate Act (VII of 1889). 

(1) Village Courts Act {Madras)—Act I of 1889.— The provisions o£ the Succes¬ 
sion Certificate Act apply to suits in a Village Munsil’s Court. RasIBI 
AMMAL V. OLAGA PADAYACHI,.21 M. 115 


(2) S. 4—CoRflcIion of debt on succession— Certificate of heirship-Act XXVII of 
1860 —Right of succeeding trustee to collect.—In a suit brought by a 
widow who had succeeded her husband as trustee of an endowment for a 
debt due thereto .—Held, that she was not suing as being entitled to the 
effects of her deceased husband, or for payment of a debt due to the 
estate which had been his. but that she was suing as representing the en- 
dowment in the capacity of a trustee of its money. Accordingly, neither 
Act XXVII of 1860 (Collection of IDebts on Succession), s. 2. nor Act 
VII of 1889 ftbe Succession Certificate Act), s. 4, was applicable to 
her claim, and her not having obtained a certificate of heirship to her 
husband-8 estate did not disentitle her to a decree. ^ALLIKARJUNA v. 
SRIDEVAMMA. 20 M. 162 (P.C.) = 1 C-W.N. 497 = 24 LA. 73 = 7 Sar. P.O.J- 


205 

(3) S. i-Dcbl d,ccto Hindu family jointly.-In “ * 

joint Hindu family for a debt due on a document executed m favour of a 

deceased member of the family, the plaiutifls need not produce a cert.fi- 
oate uuder the Succession Certificate Act, if they can prove that the debt 
was due to the family jointly: Q.uorc : whether a " 

recover money by the sale of property mortgaged, ^ / 

cate under tL Succession Certificate Act. SUBBAMANIAN CHETTI v. 

RAKKU Servai, 20 M. 232 = 7 M.L.J. 100 
,d, Ss.9. lO-Order ,or issue 

Avpeal.-On a contested f certificate on security 

VII of 1889, an order was ““d'' ^ ‘ pp“ite party preferred an appeal 

PIDLAI V. THANGAMMAIi. 20 M, 442 a • 

(5) S.l^—Refund of deposit.-lt but if 

granted, the sum deposited by t ® a refund can 

;rr- - »■ ■■ 


Suit Valuation. # _t a suit on a 

Pecuniary limits of jurisdiction—Suit filed in sup^ior our 

mortgage, in which the "l>i 3 trict Munsif. and 

pecuniary limits of ^ Subordinate Judge, it appeared 

which was filed in by a District Munsif in a previous 

that there had been an adjudicati y^^^ issue, and that the pre¬ 
suit affecting the The Subordinate Judge 

sent claim claim for interest and having tried 

having framed issues relating to tb . within the pecuniary 

them as preliminary issues, dwide ^^j^^ 

limits of the jurisdiction of a Dia ^ a 

been unwarrantably exaggeta e judicata, and he thereupon 

superior Court, and so avoiding the plea J 
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Sait Yaluation~(Conc2«<2e<2). 

returned the plaint to be presented in the proper Court: Held, that the 
prooedure adopted was wrong and that the whole suit should have been 
tried. KOTl PUJABI v. MANJAYA, 21 M. 271 

Summons. 

Soe CIV. Pro. code (act XIV op 1882), 21 M. 324, 419. 

Tanjore. 

Sea HINDU LAW (RELIGIOUS ENDOWMENTS), 20 M. 421. 

Tax. 

See ACT IV OP 1884 (DISTRICT MUNICIPALITIES, MADRAS), 21 M. 367. 

Temple Committee. 

See ACT XX OP 1863 (RELIGIOUS ENDOWMENTS), 21 M. 179. 

Temple Manager. 

See ACT IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS), 21 M. 245. 

Tenants in-Common. 

Bee Specific relief Act (1 of 1877), 21 M. 373. 

Timber. 

(1) See ACT I OP 1877 (MALABAR COMPENSATION FOR TENANTS IMPROVE¬ 

MENTS, Madras), 2i M. 4li. 

(2) See REGISTRATION ACT (HI OP 1877), 20 M. 68. 

Title. 

(1) See CIV. PRO. CODE (ACT XIV OP 1882), 20 M. 269, 21 M. 35. 

(2) See COLLUSIVE DECREE, 20 M. 326. 

(3) See CONSTRUCTION, 21 M 299. 

(4; See DECREE, 21 M. 344. 

(6) See EJECTMENT, 21 M. 288. 

(6) Bee LIMITATION ACT (XV OF 1877), 21 M. 8. 

(7) See Merchant shipping act amendment Act, 26 and 26 Vio., 0. 63, 

21 M. 895. 

(8) See Specific relief act (I op 1877), 21 M. 231. 

(9) See Transfer of Property act (IV op 1882), 21 M. 69. 

Transfer. 

(1) 0/ decree-subsequent attachment tn execution against transferor.—A trans¬ 

ferred a decree to B who recovered part of the amount due under it and 
wa 3 prevented from recovering the rest by an attachment of the decree in 
execution proceedings against A : Held, that A was liable to pay compen¬ 
sation to B. PUTHIANDI MAMMED V. AVALIL MOIDIN, 20 M, 167 

(2) See OlV. PRO. CODE (ACT XIV OF 1882), 21 M. 388. 

(8) See Transfer op property act (IV op 1882), 20 M, 465. 

Transfer of Property Act (IV of 1882). 

(1) Ss 4 107—Lease of a shop for three years-Registration—Registration Act 

-Aot III of 1877, s. 2 (d). See REGISTRATION ACT (TH OF 1877), 21 M. 
109. 

(2) S, 59 — Transfer in fraud of creditors—Good When it is said that a 

* deed is not exeouted in good faith what is meant is that it was executed 
as a mere oloak, the real intention of the parties being that the ostensible 
grantor should retain the benefit to himself. RAMASAMIA PiLLAI v. 
AdiNABAYANA FHiLAI, 20 M. 466=7 M.L.J. 246 
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Tnuufer of Property Act (IV of ISS2)—{Continued), 

(8) 8. 66—Implied oovenaat for title—Damages for breach—Coveoant implied in 
registered sale*deed—Civ. Pro- Code, s. 13— Res judicnla —Limitation Act, 
Boh. IT, arts. 115. 116. See LIMITATION ACT XV OF 1877, 21 M. 8. 

(4) 59— Oral agreement for kanom — Suit for ejcchne^it by n jenmi. —A jenmi 

in Malabar sued to eject a tenant, who proved by oral evidence that he 
had one year before suit paid to the plaintifi a sum of money as a renewal 
fee and the plaintiff agreed to demise the land to him on kanom for a 
period of twelve years ;— Held, that, although no instrument has been 
executed and registered, the plaintiff was not entitled to eject the defend¬ 
ant. ITTAPAN V. PARANGODAN NAYAR, 21 M. 291 = 8 M.L.J. 137 ... 

(6) Ss, 60, Partial redemption—Contribution.—k mortgaged two houses to 

B for Rs. 200. C purchased at a Court-sale A’s interest in one of the 
houses and sold it to the plaintiff. The plaintiff sued to redeem the house 
aud prayed that the mortgagee be ordered to convey it to her on payment 
of Rs 100;—He/d. that the suit should be dismissed. KUPPUSAMI 
OHETTI V. PAPATHI AMUAt/, 21 M. 369* 8 M.L.J. 6 

(6) 8. 68—Limitation Act-Act XV of 1877, 9ch. II. arts. 97. 116,120-Suit for 

mortgage money by mortgagee on disturbance of possession. See LIMI¬ 
TATION ACT {XV OF 1877), 21 M, 242. 

(7) S, 68—I7stt/rucfiiary mortgage—Possession nnl given-Suit for sale.—k usu¬ 

fructuary mortgagee to whom the mortgagor fails to deliver or to secure 
possession of the property mortgaged is not entitled to claim in a sui or 
the money an order for the sale of such property. 

So held by the Full Bench iu a case whore the mortgage 
nrnt to pay. ARUNACHALAM CHETTI v. AYYAVAYYAN. 21 M. 476 

(F.B.) = 8 M.L.J. 154 

{8) Ss. 68, 93— Anamalous mortgage^Right to posse 5 .^«.—Two out of 

parceners executed in favour of a creditor in respect o an e on i _ 

the oo-parcenary an instrument whioh contained ° , 

As we have received Rs. 500. you will, in lien of the said »»ount and 

interest, enjoy the said property iot three years y 

••otti . . . on the condition that, on the expiry of the said three 

“ years we should redeem the land without paying either principal o 
•• irere’st You will, on the expiry of the said period, 

“ the said immoveable property without raising any ] 
creditor obtained possession of only part of the land ^ HeH.^that the 

instrument was an anomalous mortgage, a vrsvALINGA 

liable to eieclment after th- expiry of the three years VISVAI.ING 

PILLAI V. PALANIAPPA OHETTI. 21 M. l=85M.L.J. 1 ■ 

<9) 8. n— Mortgage aecouvte-Cosls incurred bv mortgagor, 

mortgaged to the defendant, was let by , .utained a decree for 
The rent fell into arrear and after the mortgagor’s 

the rent in arrear and for possessioo. Sub q -.gigted execution of 

death, her heir, the present pUintiff, unsuccess . 

the decree obtained against her. asserting a father. The 

gage the property which, it was alleged, ha e on ^ taking the 

plaintiff now brought a suit for redemp too incurred in 

Bocouot the defendant was entitled to have “ proceedings 

the proceedings between him and the plainti • “ 3AHE BBABY v. 

between him and the'original mortgagor. 

POERBE BEART, 21 M. 32 = 7 M. L. J. 238 
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Transfer of Property Act (IV of 1882)— [Continued). PAXIfc'' 

(10) 8. 85—Civ. Pro. Code. a. 43—Ejectment suit by a mortgagor’s vendee 

against the purchaser under a mortgage decree—Subsequent suit to re* 
deem. SeeCiV. PBO. CODE (ACT XIV OF 1882), 20 M. 82. 

(11) S. 85— MortgagesuU againet Hindu mortgagor and two sows —Sale of mortgage 

premises — Subseqtient suit for share of a third son. —A Hindu having three 
sons executed a mortgage in favour of the defendants, who subsequently 
obtained a decree for sale on the mortgage and brought the property to 
sale in execution and purchased it themselves, the mortgagor and two 
only of his sons being brought on to the record. It did not appear whe* 

-tber the plaintiffs in that suit were aware of the interest of the third soni 
who now sued to recover his one-quarter share of the mortgage premises 
claiming that the previous proceedings were not binding onhimand alleging 
that the mortgage was unsupported by consideration: Held, that the 
plaintiff was entitled to have the question tried whether there was really 
a debt owing by the father to support the mortgage. Qucsre i Whether 17 
A. 537 lays down the right rule with reference to Transfer of Property 
Act, S, 85. RAMASAMAYTAN V. VlRASAm AYTAR, 21 M. 222 = 8 M.L.J. 

126 ... 512 

(12) 8. 65 ^Mortgagee's su*/ —Parties — Redemption.—A mortgaged lands X, Y 

and Z to B for Rs. 5,000. Lands X and Y were sold and the proceeds ap* 
plied towards the discharge of the mortgage. Land Z was sold to C for 
Rs. 990, which was not so applied. C transferred his rights to the present 
defendants. B brought a suit on the mortgage joining A and C, but not 
C’s transferees as defendants. C did not appear, and a decree was passed 
by consent for Rs. 1,050, and land Z was brought to sale and purchased 
for Rs. 270 by the plaintiff who now sued the defendants separately for 
possession : Held, that the defendants not having been joined in the 
previous suit were entitled to redeem on payment of Rs. 1,050 and inte¬ 
rest. SIVATHI ODAYAN V. RAMASUBBYYar. 21 M. 64 = 8 M.L.J. 21 ... 402 

(13) 8. 66—Mortgage decree—Interest— Contract rate—Subseqwnt interest— 

Civ. Pro. Code—Act XIV of 1882, s. 209.—When a decree for sale 
is passed in a mortgage suit, interest at the contract rate should be 
decreed for the period allowed for payment by the mortgagor, and subse¬ 
quent interest should be'decreed at six per cent., only. SUBBABAYA 
RAVUTHAMINDA NAINAR V. PONNUSAMI NADAR. 21 M. 364 ... 614 

(14) S.66—Snitbysub-mortgagee—Decree for sale.—A sub-mortgagee is entitl¬ 

ed to a decree for the sale of the original mortgagor’s interest in cases and 
in circumstances which would have entitled the original mortgagee on 
the date of the sub-mortgage to claim such relief. MUTBU VUIA RAOHU- 
NATHA RAMACBANDRA VACHA MAHADI THURAI V. VENKATACHED- 
LAMOHETTI, 20 M. 35 = 6 M.L.J. 235 ... 26 

(15) Ss. 88, 66—Porm of decree* —In November 1882 a decree was passed on a 

hypothecation bond for the payment of the secured debt and it contained 
the following words:—“the property hypothecated in the bond being 
also held liable for the whole amount thus awarded” : Held, that the 
decree was in reality a decree for sale and could be executed as such. 

ANNA PrLLAI v. THANGATHAMMAIi, 20 M. 78 ... 64 

(16) Ss. 91, 95—Redemption—Ejectment suit by mortgagor—Subseouent snit for 

redemption—Civ. Pro. Code—Act XIV of 1882, ss. 12, 13—Res judicata — 

Bee Orv. Pro, CODE (Act XIV OF 1882), 21 M. 18. 
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Transfer of Property Act (IV of 18821 — {Concluded). 

(17) —Uortgage^-Ucneval of mortgage—Prwriiij over mhscquent incuvu 

Where a mortgagee, subacquently to the execution of the 
mortgage deed, takes another mortgage in renewal of the former deed, he 
has priority over inoumbranoes subsequent to the first deed. ALANGARAH 
ChETTI V. LAKSHMANAN CHETTI, 20 M. 274 = 7 M.L.T. 87 


(18) S. \\^—Exclia)ige -Mutual subseqnenth/ entered into to support 

/i/ie—'Expressum facit cessare taoitum’.—The plaintifl and defendant 
effected an exchange ofland ; subsequently they executed to each other 
documents, of which thit executed by the defendant recited the exchange 
and continued ; “if any claim or dispute arises I hereby bind myself to 
“ settle it. If I do not so get the dispute settled, I hereby bind myself 
“ to pay an amount not exceeding Rs. 4,0U-8-6 at the rate of Rs. 1-4-0 
“ per kuli of land for lands which go out of your-possession.” The plain¬ 
tiff, alleging that he had been ousted from the land conveyed to him, now 
sued to recover the land which he had given in exchange:—HeW, that the 
operation of Transfer of Property Act. s. 119, was excluded by the 
express covenant in the document quoted above. SuBRAMANIA AYVAR 
V. SAMINATHA AYYAR. 21 M. 69=7 M.L T. 319 


(19) S. 127-0 lewn giflt^ an infant-Acc^.ptance.—ljind was given by tbe 

defendant to the wife of the plaintiff burdened with an obligation. She 
accepted tbe gift and died in infancy leaving the plaintiff her heir. The 
plaintiff now snei to make good his title t.o the land against the donor : 

-mid. that the gift was complete as against the ^ 

plaintifl was entitled to a decree. SOBR.aMANIA AYAAB v. SITHA 

LAKSHMI, 20 M. 147 

(20) S. 135-^efioMdie clnim-OUim by “ (°l 

assignment-TAmitalion-C.Kstruction of decree.-k. 

widL and legatee o( tbo depositor, elaimed a sum of « '“ ^ 

hand, of a Bank, to which B asserted - ‘fg Jj^Tthe 

aDDlioation by A for a succession certifnate. o su^a 

appiioaiiion oy defendant. A decree was 

widow for the money and A was joinea as a ^ 

passed in 1839, by which it obtaining 

raooey to B on J and received the money 

‘n lSfl^'^rmoTn'wh 'e had obtained the succession certificate, and in 
in 1892. Amoanwniio had come of age. In 

1894 he purchased the ng money —Hefd that the suit was not 

,he same year he sued « ^^^ffwafEntitled to a decree; but 

barred by limita^im and that . ^ by him with interest 

that he could recover only the price a [ ^ Trans- 

.od the incidental expenses and ^ ,,„etruction of the 

fer of Property Act. ^ „bo should hold the money 

decree of 1889, all that had been deo^d.d^^ .ival claimants. SUBYA- 

pending the settUment of th g 21 M 253 

Lbayana PASTBI V. RAMAMUBTI PANTULU, 21 M. 
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•ree-pattadar. Davies and Moobe, JJ. affirm- 

Right to land on which trees stand. ^rTROdM^NlA ATYAR. J.. diss.) that 

ing the judgment of ia Tinnevelly are not ipso facto 

persons holding a p%tta for pa y ^ which tbe trees 

entitled to an ordinary raiyatwarrpatt^^orjhe^.a^^^^^ plants a 

Stand. Per SUBBAMANIA ' ,^(.7 and a raiyat of 

palmyra topa is in his any orasiesmi ents 

Government, anbj =ct to his Uabili-y P'^y 
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GENERAL INDEX. 


Tree pattadar— (Conc/uded). PAGE 

which the Government m%y from time to time be entitled to impose and 
subject also to all other lawful incidents attaching to a holding of that 
description.The rights of a tree-pattad vr and the nature of the revenue 
levied on such pattadars considerei. THEIVU PANDITHAN v. SECBE* 

TARY OF STATE FOR INDIA, 2l M. 433 (F.B.) ... 664 


Trustee. 

(1) Of composition deed ^Managing member of a firm appointed as trustee ^ Right 

of suit after dissolution of the —Certjin traders having been adjudi* 

cated bankrunts in the Court of MauritiuSt the creditors agreed to a com¬ 
position deed which was sanctioned by the Court, whereby the present 
plaintiff therein described as the managing member of the firm of S. and 
Company was appointed trustee and his firm guaranteed the payment of 
a dividend of 50 per cent. The firm was subsequently dissolved and its 
assets were assigned to a third party. The plaintiff now sued to recover 
costs decreed to him in his capacity as trustee in various suits in Mauri¬ 
tius, and it was objected that he was precluded from suing by the dissolu¬ 
tion of his firm and the assignment away of its assets fleW, that the 
plaintiff was entitled to maintain the suit. SUBBARAYA PIDLAI v, 
VaitHILINGAM. 20 M. 91 

(2) Suit between—Limitation Act—Act XV of 1877, s. 10—Breach of trust— 

Court Fees Act—Act VII of 1870, s. 5—Objection as to Court fee paid on 
appeal—See BREACH OF TRUST, 20 M. 398. 

(3) See ACT XX OP 1863 (RELIGIOUS BSDOWAIENTS). 21 M. 179. 

(4) Bee Civ. Pro. Code (act XIV of 1882), 21 M. 406. 

(5) See Insolvency. 20 M. 452- 

(6) See LUNATIC, 21 M. 402. 

Unlawful Assembly. 

See Penal Code (Act XLV op i860), 21 M, 249. 

Usage. 

(1) See Contract, 20 M. 274. 

(2) See Contract act (IX of 1872), 20 M. 481. 

Valuation. 


(1) See act VII OF 1887 (SUITS VALUATION), 20 M. 289. 

(2) See OIV. PRO. CODE (ACT XIV OF 1882). 21 M. 371. 

Vendor and Purchaser. 


Want of consideration for deed of sale ^Evidence that a deed is not intended 
to have the ordinary operation- —The plaintiffs sued for certain land 
which they claimed in succession to Rathai Ammal deceased. The defend- 
ant who was in possession had executed a sale-deed comprising the pro¬ 
perty now in question, in favour of the deceased. But it was pleaded by 
him and found by the Court of First Appeal that the sale-deed was benami 
and no consideration had passed, and a decree was passed dismissing the 
suit on second appeal, that the decree should be reversed. Per 

curiam When a cqnveyanoo has been dnly executed and registered by a 
c^petent'peVfi^, it requires strong and clear evidence to justify a Court 
in holding that thA^parties did not intend that any legal effect should be 
giv\o\bi«. ' A neeas to be proved that both parties had it in their minds 
that the deed should be a mere sham, and in order to establish this proof, 
it needs to be shown for what purpose other than the ostensible one the 
deed was executed. RaNGA AYYAB v. SRINIVASA AYYANGAR, 21 M. 56... 
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GENERAL INDEX. 


Vesting Order. 

Seo INSOLVENCY, 20 M. 462. 

Village Blacksmith. 

SeeRBaOLATIONVIof 1831 (HEREDITARY OPFICES, M\Da.'\S), 21 M. 134. 

Wages. 

See Oiv. Pro. Code (Act XiV of iflS 2 ), 21 M. 393. 

Waiver. 

See RBGISTR.\TI0N ACT (III OF 1877), 20 M. 3G7. 

Warrant. 

(1) Bee ACTXIIIOP 1859 (WORKM.AN’S BREACH OF CONTRACT), 20 M. 457. 

(2) See ACT V OF 1881 (LOCAL BOARDS, MADRAS), 21 M. 296. 

(3) See Grim Pro. Code (Act Xof 1832), 20 M. 235. 

Waste. 

See Malabar Law (alienation). 2i M. hi. 

Water-tax. 

See Act IV of 1831 (District MUNIcip ALtriES, Madrasi, 2l M. 3G7. 

Well. 

See Easements act (V of 1882), 20 M. 389. 

Witness. 

Bee Grim. Pro. code (Act X op 1882), 20 M. 388. 

Words and Phrases, 

(1) “As they please’’—See HINDU LAW (WILL). 20 M. 293. 

(2) " Being holder ol a license ”-8ee ACT I OF 1886 (AnKABl, MADRAS), 

21 M. 63. 

(3) •‘Expreeeamlaoit oeesaretaoitum "-See TRANSFER OF PROPERTY ACT 

(IV OP 1882), 21 M. 69. 

(4) •• Lana”-See ACT I OP 1889 iViLLAGE COURTS ACT, MADRAS). • 

(6) “ Payable on demanl” -See Limitation act (XV OP ^ ^ ' 

(6) Solemnize"-See ACT XV OP 1872 (CHRISTIAN MARBIAQE). 20 M. 1 • 

Zamindar. 

(0 Bee ACT VIII o! 1865 (BENT RECOVERY, MADRAS), 21 M. H . 

(2) See ClV, PRO. COOB (ACT XIV OF 1882), 21 M. 61, 236. 

Zamorln. 

(1) See OIV. PRO. CODE (ACT XIV OP 1882). 21M. 36. 153. 

(2) See Malabar Law (Will). 21 M. 105. 
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